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Dear Ms Waldron L

Pursuant to Rule 28(j) of the Federal Rules of Appellate Procedure, the U.S. Nuclear
-t Regulatory Commission and the United States of America (the Federal Respondents) hereby
~*" advise the Court of a recent decision by another U S Court of Appeals that supports the
- Federal Respondents’ position in this case. £

. On April 8, 2008, the U.S. Court of Appeals for the First Circuit issued a decision in

- - Commonwealth of Massachusetts v. U.S. Nuclear Regulatory Commission, — F.3d -—, 2008
WL 927941 (C.A. 1), in which the Court of Appeals denied two petitions for review
of NRC decisions. The Commonwealth sought “immediate injunctive relief from
claimed statutory violations by the NRC.” Slip Op. at 35 (footnote omitted). The
Court of Appeals held that the Commonwealth failed to "meet the basic prerequisite
that a petitioner for judicial review of an agency action first exhaust administrative
remedies.” Id. (citations omitted). “The administrative exhaustion requirement
gives agencies ‘a fair and full opportunity’ to.adjudicate claims presented to them
by requiring that litigants use ‘all steps that the agency holds out, and do[] so
properly (so that the agency addresses the issues on the merits).” Slip Op. at 36
(citations omitted) (emphasis in original).

This decision supports the argument presented at pages 42-45 of Federal
Respondents’ brief and at pages 22-23 of the Intervenor-Respondent’s brief.
Exhaustion of administrative remedies allows the agency to create a record which
can be reviewed in this Court on a subsequent petltlon for review.
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We have enclosed four copies of this letter, each of which transmits a copy of
the slip opinion for the Court’s review. Could you please deliver a copy of this letter
and slip opinion to each member of the panel that will hear this case promptly.

ly submitted,

/L_%W
Charles E. Mullins ,

Senior Attorney
U.S. Nuclear Regulatory Commission
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