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INTRODUCTION 

Detroit Ed~son Company ("DTE) is the owner and licensed operator of the Fermi 

Nuclear Power Plant, Unit 2, which includes a colocated Independent Spent Fuel Storage 

Installation (the "Fermi ISFSI"). DTE holds a general l~cense for the Ferml ISFSI from the 

Nuclear Regulatory Commission ("NRC" or "Commission") under 10 CFR Part 72, $ 72.210. 

UTE has ~dentlfied to the NRC its near-term plans to store spent fuel at the F e n  ISFSI,' uslng 

the HOLTEC HI-STORM 100 dry cask storage system.' 

1 DTE notified the NRC on December 10,2007, pursuant to 10 CFR $ 72.140(d), of its 
intent to construct an ISFSI at the existing Ferrni nuclear plant site under the general license 
provisions of 10 CFR 5 72.2 10, using the HOLTEC HI-STORM 100 dry cask storage system. 
Letter, Joseph H. Plona (DTE) to NRC, Notification of Intent to Store Spent Fuel at an fSFSI and 
Notification of intent to Apply a Previously Approved 10 CFR Part 50 Quality Assurance 
Prograin to ISFSI Activities. NRC-07-0060. DTE is also the applicant, in a separate NRC docket 
(Docket No. 52-033) for a combined construction permit and operating license ("COL") for an 
additional unit, Fermi 3, on the Fermi site. 

' The Woltec HI-STORM 100 Cask System holds NRC Certificate 72-101 4, initially 
issued May 3 1. 2000, and effective until June 1, 2020. See 10 CFR 8 72.214, List of Approved 
Spent Fuel Storage Casks. 



DTE opposes the petition for review filed with the Commission on August 31 on behalf 

of an organization called Beyond Nuclear and eight named indiv~duals, seeking review of the 

Atomic Safety and Licensing Board's August 21 Memorandum and Order (Ruling on Standing 

and Colitention Admissibility), LBP-09-20. The Memorandum and Order had dismissed 

petitioners' request to intervene in connection with an Order issued by the Cornmission on April 

7 imposing, effective immediately, additiorral security measures at the Fermi ISFSI (the 

"Order"). 

The Order, citing the threat environment in existence since September 11,  2001, required 

DTE to implement both additional physical security measures and additional access control 

measures for the Fermi ISFSI, and set forth criteria for a compliance schedule. The Order was 

published in the Federal Register ten days later. 74 Fed. Reg. 17890 (April 17.2009).~ 

The Order permitted any person adversely affected by it to submit an answer and request 

a hearing within 20 days of the date of its issuance. It required any such person to "address with 

particularity the manner in which his interest is adversely affected by this Order" and to address 

the intervention criteria of 10 CFR S: 2.209(d). Id. at 17891. The Order also specifically limited 

the scope of any hearing to the issue of "whether this Order should be sustained." Id. at 17893. 

Thus the Order did not invite a proceeding looking generally into the presu~nably adequate terms 

of the current Fermi ISFSI license, but rather solely as to whether the changes in the license that 

' The provisions of this Order are not unique to Fermi, but rather have been issued by the 
NRC to ISFSIs generally, first to ones already in operation and then to others as they approach 
receipt of fuel. 74 Fed. Reg. 17890-91. See cllso, e.g., 74 Fed. Reg. 121 55:  In the Matter of 
Exelon Generation Company, LaSalle County Station, Independent Spent Fuel installation, 
Order Modifying License (Effective immediately) (March 23,2009); 74 'ed. Reg. 17885, In the 
Matter of FirstEnergy Operating Company, Perry Xuclear Power Plant Independent Spent Fuel 
Installation, Order Modifying Liceilse (Effective Immediately) (April 17, 2009). 



would bc effected bv the Order should be rejected as inconsistent with the Commission's iegal 

obligations. 

DTE did not object to the Order, and so indicated on April 22 in a letter to the 

Commission which also detailed its proposed compliance ~chedu le .~  On May 7, a petition for 

intervention and requesting a hearing ("lntervention ~eti t ion")~ was filed on behalf of an 

organization called Beyond ~uclear%nd eight named individuals ("Petitioners"). The 

Intervention Petition was accompanied by affidavits from an official of Beyond Nuclear and 

from each the individuals. The Intervention Petition and individual affidavits pleaded 

"proximity," stated as residence within 50 miles of the Fermi nuclear plant, as their basis for 

standing. Intervention Petition at 2, and accompanying Declarations, 1 1. The Petition included 

three contentions. None of them was directed spec~fically to the Ferm~ ISFSI, much less the 

potential effect of the Order. All suffered from additional fatal pleading deficiencies as well.' 

Letter, Joseph H. Plona (DTE) to Director. Division of Spent Fuel Storage and 
Transportation, re 10 CFR 2.202, NRC-09-0026, April 22,2009. 

Petition of Beyond Nuclear and [Eight Named Individuals] for Leave to Intervene in, 
and/or Request a Hearing upon, DTE Order Modifying License of ISFSI Security Provisions, 
May 7,2009. 

6 The Petition ident~fied Beyond Nuclear as a "Maryland-based public education and 
advocacy group that aims to educate and activate the public on issues pertaining to the hazards of 
nuclear power, its connection to nuclear weapons and the need to abandon both." Intervention 
Petition at 2. 

The first contention contained a list of hypothetical scenarios ranging from the effects of 
a fire in a spent fuel pool (not an ISFSI) to the undocumented possibility of boat-launched 
terrorist attack across Lake Ontario from Canada; none of it is focused on the Fermi ISFSI, much 
less the effect of the Order on current security arrangements there. See Intervention Petition at 
7-15, and DTE Answer at 21 -23. The second contention "demands" a generic "independent 
quality assurance inspection to be performed on Holtec dry cask storageltransport containers" 
before they are used at Fermi, despite their certification by the NRC. There is no assertion as to 
how the Holtec cask specifications or configuration pianned for Fenni may be at odds with those 
certified by ihe NRC. much less any assertio~l as to the effect of the Order on this issue. See 
Interventioi~ Petition at 15-20, and DTE Answer at 23-25. The third coiltention seeks an analysis 



ln answers filed June 1, DTE' and the NKC staff" opposed the intervention Petition, on 

grounds of untimeliness; failure by Beyond Nuclear to demonstrate either organizational or 

representational standing, failure of individual petitioners to establish standing, and failure to 

state at least one litigable contention. The answers contended that an averment of residency 

within 50 miles was not accepted under existing case law, and should not be, as a sufficient basis 

for standing in iSFSI eases. Both also pointed out that the contentions in the Petition sought to 

raise issues totally ontside the scope of the Order and thus should be dismissed under the 

construction of NRC regulations in the governing case of Bellotti v. NRC, 725 F.2d 1380 (D.C. 

Cir. 1983)("Bellotti"). 

Petitioners filed a Combined Reply on June 9. It did not mention, much less attempt to 

deal with, Bellofti. Nor did it attach amendments or supplements to any of the original 

affidavits. or otherwise seek to buttress proximity as the sole basis for individual standing, 

though it did add an unsupported assertion of counsel that all but one of Petitioners resided 

within 17 miles of ~e rmi . "  

of "sociological impacts" of the storage of spent fuel generically, including an analysis of the 
alleged potential for infringement of civil liberties, and apparently preparation of a separate 
Fermi ISFSl Environmental Impact Statement ("EIS')). Again, the contention contains no 
allegation of any relationship between this concern and the iinposition of the Order. See 
Intervention Petition at 20-23, and DTE Answer at 25-26. 

* The pleading defects of the contentions under the applicable Co~iirnission regulation, 10 
CFR 5 2.309(d), are set out in the June 1, 2009 Answer Of Detroit Edison Company to Petition 
to Intervene and Request for Hearing Filed on Behalf of Beyond Nuclear and Eight Individual 
Petitioners ("DTE Answer"), at 20-26. 

'' DTE Answer, see note 8 S U ~ Y L "  

1 0 NRC Staff's Response to Pet~tlon for Leave to Interveiie and Request for Heanng 
F~led by Beyond N~~clear  [and Elght Named Indlvlduals], June 1. 2009 

" Combined Reply of Beyond Nuclear [and Eight Named Individuals] to DTE and NRC 
Staff Responses in Opposition to Petition for Hearing in ISFSI, June 9.2009, at 5. 



On August 21 the Licensing Board issued a Memorandum and Order, LBP-09-20 ("LBP- 

09-20"), denying the lntervention Petition. The Board acknowledged the untimeliness of the 

intervention Petition but excused it because of the delay in Federal Register publication of the 

Order. But it found that Beyond Nuclear had not pleaded with particularity how either its 

organizational interests or its members individual interests would be adversely affected by the 

Order, and thus found that it had failed to establish either organizational or representational 

standing. LBP-09-20, slip op. 11 -17. 

The Licensing Board correctly observed that demonstratioti of organizational standing 

requires an organization to establish an "injury-in-fact" to the interests or purposes of the 

organization itself. LBP-09-20 slip op. at 11 & cases cited at n. 42. It then found, also correctly, 

that Beyond Nuclear had not done so. It noted that Beyond Nuclear characterizes itself as a 

"Maryland-based public education and advocacy group that aims to educate and activate the 

public on issues pertaining to the hazards of nuclear power, its connection to nuclear weapons 

and the need to abandon both." Id. at 13. But as the Board observed, while this statement may 

have identified organizational interests of Beyond Nuclear, the lntervention Petition contains no 

"attempt to demonstrate how the Commission's order could result in any injury to those 

interests," nor any identification of '.discrete institutional injury to itself, other than general 

environmental and policy interests of the sorts the federal courts and the NRC repeatedly have 

found insufficient for organizational standing." Id. it noted, in passing, the logical likelihood 

that an Order requiring enhancement of security at an lSFSl "would actually further, not injure" 

Petitioner's organizational interests. Id. at 13. 

As to representational standing, the Licensing Board noted that it required a finding of 

individual standing for at least one represented individual. (d. at 11.  I t  then proceeded to 



examine allegations of individual harm to persons represented by Beyond Nuclear. It found, iike 

previous Licensing Boards confronted with the issue, that the "50-mile proximity presumption," 

while accepted as for individual standing in reactor licensing proceedings, was not determinative 

for ISFSl proceedings, id. at 14-15. and that Petltloners thus had a burden to demonstrate that 

the proposed action involves a significant source of radioactivity 
producing "an obvious potential for offsite consequences." In making 
this demonstration, the petitioner cannot rely on "conclusory 
allegations about potential radiological harm," but must show "how 
these various harms might result from the [proposed action]." 

Id. at 15 (citations omitted). Upon examination of Petitioners' filings, the Licensing Board 

found. correctly, that the only allegation of harm from individual Petitioners was "the bald 

statement, reiterated in [?I 2 of] each of the declarations, that the 'proposed installation and 

security measures . . . could adversely affect my health and safety and the integrity of the 

environment in which I live."' The Licensing Board then correctly observed that Petitioners had 

failed to make any "attempt to draw a causal link between these alleged effects and the 

Commission's order ~nodifying DTE's license to operate an ISFSI." and had thus failed to meet 

the fundamental requirement for standing that a petitioner show not only an ascertainable harm 

but a discernible link between it and the action being cotnplained of. The Licensing Board noted 

that the Commission had itself already declined to adopt a proximity presumption for standing in 

the Big Rock Point ISFSl case. Id. at 16. Finally, it pointed out that Petitioners had failed to 

point out how the only remedy within the scope of the proceeding under the leading case, 

Beilotri -- rescission of the Order and restoration of the previous status quo -- would redress 



petitioners' alleged injuries", and noted the implausibility of an assehon of benefit to rescission 

of an order intended to bolster security. Id. at 17 

The Licensing Board thns found that Beyond Nuclear had failed, as representative of 

individual Petitioners, to establish that any of them would have a basis for standing in their own 

right, and thus that it had failed to establish a basis for representational standing. It followed, the 

Licensing Board found, that no individuals had demonstrated a basis for individual standing. Id. 

at 16 note 66 

Having thns found that Beyond Nuclear had failed to establish either organizational or 

representational standing, and that none of individual Petitioners had standing, the Licensing 

Board dismissed the Intervention Petition, without having to reach substantive issues relating to 

their proffered contentions. 

On August 3 1, Petitioners filed their Petition for Review. It abandons any argument for 

organizational standing for Beyond Nuclear. It offers a second revision of the residential 

distances of individual Petitioners from the Fermi ISFSI -- now down to six to eight miles -- on 

the basis of an unsubstantiated "recaleulat~on" referred to by counsel. It also reclamors the 

various event scenarios recited in earlter pleadings but does not attempt to link them to the Order 

under consideration. For the reasons stated below, it should be denied. 

ARGUMENT 

The standard of review by the Commission of decisions of Atomic Safety and Licensing 

Boards affords "substantial deference" to the Licensing Boards on "threshold issues, such as 

I ?  The Licensing Board took note of various of the studies cited by Petitioners, and 
pointed out, correctly, that they bear no relationship to the proposed action which is the subject 
of this proceeding, namely, imposition of enhanced security measures under the Order. LBP-09- 
20 at 15 note 62. 



standing and the admissibility of contentions. " Antergen Energy Conzprtny (Oyster Creek 

Nuclear Generating Station), CLI-06-24; 64 NRC i 11,  121 (2006). The Commission generally 

defers to Licensing Board decisions on issues of standing, absent errors of law or an abuse of 

discretion. Internutionul Uruniztnz Corporation (White Mesa Uranium Mill), CLI-01-02, 54 

NRC 247,252-53 (2001): CL198-6,47 NRC 116, 118 (1998); Privuze Fuel Storuge, L.L.C., 

(Independent Spent Fuel Storage Installation), CLI-98-13, 48 NRC 26,32 (1 998); Novtheast 

Nztclear Energ?. Conzpuny (Millstone Nuclear Power Station, Unit 3), CLI-98-20,48 NRC 183 

(1998); Yankee Atontic Electric Conzpuny (Yankee Nuclear Power Station), CLI-98-21,48 NRC 

185, 201 (1998). The Licensing Board's well founded, clearly reasoned Memorandum and 

Order should be sustained, even under a less deferential standard of review than is provided 

under Commissiorr case law. 

2. THE L I C E N S I ~ G  BOARD PROPERLY DISMISSED THE P E T I T I O ~  LNDER B E L L O T ~  C 

.vi?C S I ~ C E  17 SEFKS SOLELY TO R A I ~ E  ISSbES OUTSIDE THE ORDER 

The Licensing Board properly relied on the dispositive case of Bellotti v. NKC, s~lpru, In 

dismissing the Intervention Petition.I3 In that case, which also involved a Commission Order 

and an intervention petition seeking to raise issues beyond its scope, the Court of Appeals agreed 

that the Commiss~on has the authority to define the scope of its proceedings, and thus to l im~t the 

scope of a proceeding on an Order to the effects of that Order and thus, as here, to dismiss a 

petition to intervene on subjects beyond it. 

In Bellolti, the Commission had imposed on the management of Boston Edison, licensee 

of the Pllgrtm Nuclear Power Statlon, a set of corrective measures to Increase safety at the plant, 

througl~ an immediately effective modification to its operating license. The order also, in 

" Since the Licensing Board dismissed the Intervention Petition simply on the basis of 
standing, its opinion did not reach the issue of admissibility of the proffered contentions. Bellotti 
would have been dispositive on that issue as well. 



providing the hearing opportunity required under the Atomic Energy Act, had specified that the 

scope of the proceeding was to be limited to the issue of "w-hether the Order should be 

sustained," which it defined in turn as being whether the order should have been issued at all, as 

distinguished from inquiry into a broader range of issues such as whether f~rrther corrective 

measures; beyond those specified in the order, might have been undertaken. Id. at 1382. The 

Commission, accordingly, rejected a broad challenge by the Attorney-General of Massachusetts. 

and he appealed. 

The Court of Appeals upheld the Commission's determination. It first sustained the 

Commission's authority to define and limit the scope of its proceedings. It also upheld the 

Commission's application of those principles in the matter before it, noting that it will lead to the 

denial of intervention when, but only when, the Commission is seeking to make a facility's 

operation safer, and not when it is proposing to relax safety requirements. Id. at 1383. The 

Court also noted that interested parties always have access to the license-modification petition 

process under 10 CFR 5 2.206. Id. 

The holdings and reasoning of Bellotti have been consistently followed in Co~nmission 

proceedings, most recently, and dispositively, in Stute ofAlusku Depurttnent of Tmnsportution 

und Public Facilities (Confinnatory Order Modifying License), CLI-04-26, 60 NRC 399 (2004) 

(hereinafter, Alusku DOlJ. There, in an enforcement context, the Staff had imposed, and the 

Licensee had agreed to, a Confirmatory Order modifying its license. The Confirmatory Order 

had provided persons adversely affected an opportunity to request a hearing within 20 days and 

had limited the issue to be considered at such a hearing to "whether this Confinnatory Order 

should be sustained." Id. at 403, quoting 69 'eil. Reg. at 13596. A would-be intervenor sought 

to litigate contentions that would strengthen and extend the provisions of the Confirinatory 



Order. The Licensing Board found the intervenor to  have standing and admitted one of  the 

proposed contentions. The Comnnission, o n  appeal, reversed, stating: 

For the third time this year we address the question whether petitioners 
may obtain Licensing Board hearings to challenge NRC Staff 
enforcement orders as too weak or otherwise insufficient. The answer, 
under a longstanding Commission policy upheld in Bellotii 1). NRC, is no. 
The only issue in an NRC enforcement proceeding is whether the order 
should he sustained. Boards are not to consider whether such orders need 
strengthening. As the court said in BeNotti, allowing NKC hearings on 
claims for stronger enforcement remedies risks "turning focused 
regulatory proceedings into amorphous public extravaganzas." As we 
explain below, Bellorti means that [Petitioner] lacks "standing" to seek a 
hearing and also lacks admissible contentions. 

60  NRC at 404 (citations omitted) 

With respect to  the issue of  standing, the Commission stated: 

To obtain a hearing, a petitioner must demonstrate "an interest affected 
by the proceeding - i.e., standing - and submit at least one admissible 
contention. To establish standing, a petitioner Innst show: "(1) an 'injury 
in fact' (2) that is fairly traceable to the challenged action and (3) is likely 
to be redressed by a favorable decision." If the petitioner requests a 
remedy that is beyond the scope of the hearing, then the hearing request 
must be denied because redressability is an element of standing. 

For an enforcement order, the threshold question -- related to 
both standing and admissibility of contentions -- is whether the hearing 
request is within the scope of the proceeding as outlined in the order. 
The Commission has the authority to define the scope of the hearing, and 
this authority includes limiting the hearing to the question whether the 
order should be sustained. Thus, the only matters at issue in this 
proceeding are the measures listed in the enforcement order to promote, 
evaluate; and maintain [safety]. 

The Board majority erred when it stated that [Petitioner's] injury was 
traceable to the Confirmatory Order and, on that basis, found him to have 
standing. [Petitioner's] position immediately after the requested 
rescission of the Confirmatory Order would not be improved, for the 
situation would revert to what it was before the order. To decide whether 
the order should be upheld, the pertinent time contrast is between the 
petitioner's position with and without the order iii question -- no1 between 
the disputed order and a hypothetical substit~lte order, whether or not that 
substitute order be, in [Petitioner's] estimation, an improvement. . . . A 
petitioner . . . simply is not adversely affected by a Confirmatory Order 



that improves the safety situation ovel what it  was in the absence of the 
order 

Id. at 405-06 (citations omitted). if the point were not clearly enough made already, the 

Commission observed further that: 

In practicality it is unlikely that petitioners will often obtain hearings 
on confirmatory enforcement orders. That's [sic] because such ordel-s 
presumably enhance rather than diminish public safety. Nevertheless, 
the iiotice of opportunity for hearing provides the public a "safety valve" 
because an order conceivably may remove a restriction upoil a licensee 
or otherwise have the effect of worsening the safety situation. Such an 
order remains open to challenge. See Bellotti, 725 F.Zd ut 1383. As 
Judge Bollwerk stated in his dissent [from the Licensing Board opinion]: 

[A] challenge to an order based on the premise that its terms, if 
carried out, would be affirmatively contrary to the public health 
and safety (as opposed to being deficient because it does not 
impose other or additional measures) would be one that 
seemingly would fall within the scope of a proceeding as 
envisioned under Bellotti. 

Id. at 406, n. 28. Or, just to establish the point one final time: "The cr~tical inquiry under 

Bellotti in a proceeding on a confirmatory order is whether the order improves the licensee's 

health and safety conditions. If it does, no hearing is appropriate." Id. at 4 0 8 . ' ~  

The Bellotti case, as construed and applied in Alaska DOT, is dispositive of both standing 

and contention issues in a context such as this, where the Commission has unilaterally imposed 

an immediately effective order, with the stated purpose of improving the safety of the Fermi 

ISFSI against potential terrorist attack. See 74 Fed. Keg. at 17890 (co1.3)-17891 (co1.l). Had the 

'' The Aluslia DOT case involved a Confirmatory Order in the context of an enforcement 
action involving allegations of licensee failure to meet existing Comlnission requirements, not a 
unilaterally imposed Order in a situation where the Commission finds a need to strengthen the 
terms of an existing license, with no imputation of licensee failure to meet requirements. But 
that fact makes no difference in the instant case. Both kinds of proceedings are triggered by an 
Order issued under 10 CFR $ 2.202. And as the Commission observed in AluslLu DOT, 60 NRC 
at 408, the only difference made by nature of the Order is that where the licensee has consented 
to an Order, it no longer has the power to seek relief from it in a hearing. In the case of a 
uniiaterally imposed Order, the licensee retains this option. 



Comm~sslon predicated Issuance of the Order on some stated reason other than Improvement of 

safety, or had Petitioners argued that the Order itself introduced changes adverse to safety at 

Fermi they might have a basis -- assuming that they also demonstrated standing and submitted at 

least one admissible contention -- to request a hearing. But they have not done so: they have not 

alleged that the Order has adversely affected safety relative to the situation prior to its issuance, 

but rather have raised totally distinct issues with no claimed discernible relationship to any 

effects of the Order. As the Petition does not go to issues that could be redressed by rescission of 

the Order, it does not go to the fundamental question on wh~eh the Comrn~ss~on lnv~ted 

comment, namely, "whether the order should be susta~ned." 74 Fed Reg 17890, 17892. The 

Petition should thus be denied at the threshold as raising issues that are solely outside the scope 

of the proceeding established, within its authority. by the Commission. 

The Atomic Energy Act of 1954, 5 189a, 42 U.S. C. 5 2239(a)(l)(A) confers a right on 

any "interested" individual or organization "whose interest may be affected" by an NRC 

licensing action to request and participate in hearings in connection therewith. As the Licensing 

Board correctly noted, that right: as implemented by Commission regulations at 10 CFR 

5 2.309(d) and interpreted in light of contemporaneous federal judicial concepts of standing, 

requires allegation of a "(1) concrete and particularized injury" that is (2) "fairly traceable to the 

challenged action" and (3) "likely to be redressed by a favorable decision." See LBP-09-20 slip 

op. at 1 I and cases cited thereat n.41 . I i  The Licensing Board recognized that organizations may 

participate either to defend their own organizational interests or the interests of their members if 

'' Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21,48 NRC 185: 
195 (1998) (citing Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 102-04 (1998): Kellev v. 
$&. 42 F.3d 1501, 1508 (6th Cir. 1995)). 



they can demonstrate their standing to do so, but found, correctly, that Beyond Nuclear had 

failed to demonstrate either. 

a. Beyond Nuclear Failed to Demonstrate, and Has Wai.\~ed, Organizational 
Standing 

As noted above, the Licens~ng Board found that Beyond Nuclear had failed to attempt to 

demonstrate how the Order could injure any of its organizational interests, nor any discrete 

injury to itself, other than general environmental and safety interests of the sorts the federal 

courts and the NRC repeatedly have found insufficient for organizational standing." LBP-09-20 

slip op. at 13. The Licensing Board's finding is clearly correct, and is not contravened by 

anything proffered by Petitioners 

The Intervention Petition, at 3-4, recites standard legal requirements for demonstrating 

organizational and representational standing, and states that "[ajn organization that wishes to 

intervene in a proceeding may do so . . . in its own right by demonstrating harm to its 

organizational interests." However, the Petition contains literally no specification of those 

interests beyond the sentence quoted by the Board, nor any attempt to show how they would be 

adversely affected by the Order's taking effect. Similarly, an attached "Affidavit of Authorized 

Offielal" states that "Beyond Nuclear is formally and officially opposed to the proposed security 

plans and conditions for the [Fermi ISFSI]." (Id. T/ 1) However, its only elaboration of this 

position is the unamplified concern that 

if the NRC approves proposed installation and security measures for 
the Femi  2 ISFSI in their present form, the construction and 
deployment of dry cask storage at Fenni 2 could adversely affect the 
health and safety and the integrity of the environment in which 
Beyond Nuclear members live. Beyond Nuclear is particularly 
concerned about the risk of the accidental release or [sic] intention 
release as a result of deliberate human acts of radiation into the 
environment and the potential harm to groundwater and surface 
waters. 



Both DTE and the NRC Staff, in their oppositions to the Petition to intervene, pointed out that 

this statement referred to security measures at Fermi, not ones to be imposed by the 

Order, and noted the fatal absence of any attempt by Petitioners to link their stated organizational 

interest to the asserted effects of the Order. DTE Answer at 22; NRC Staff Response at 8. 

Petitioners' Combined Reply made no attempt to address this criticism. The Board 

(LBP-09-20 slip op. at 13) correctly notes the absence of any attempt by Petitioners to 

demonstrate any effect from imposition of the Order on these generalized concerns. Its 

conclusion on this issue was clearly correct. Indeed; the Petition for Review does not dispute the 

Board's finding, and Petitioners appear to have abandoned any attempt to establish 

organizational standing as a basis for participation by Beyond Nuclear. 

b. Beyond Nuclear Failed to Demonstrate Representational Standing 

An organization can assert representational standing, or standing to represent the interests 

of its members, when each of three conditions is satisfied: (1) it demonstrates properly 

documented authority to represent the interests of those members, and (2) those members 

thenlselves have demonstrated adequate basis to establish their individual standing to participate 

in a proceeding, and (3) the interests sought to be protected by the organization on behalf of the 

individuals are within the organization's stated purposes. See LBP-09-20 slip op at 11-12 and 

cases cited thereat, nn. 43-44. 

The Licensing Board found that Beyond Nuclear failed to establish that any of its 

individual members had standing to participate. See LBP-09-20 slip op at 14-1 7. It found th~is 

that Beyond Nuclear had not established its own standing to participate as a representative of its 



members. The Licensing Board was clearly correct in this reasoning and should be sustained in 

its conclusion. See Sec. 4, infuu. > 6 

a. Geographic Proximity 

Petitioners have by now pleaded, in three rounds of papers, three different proximity- 

based assertions of standing. In the Intervention Petition, the sole basis for standing pleaded for 

the eight named individuals consisted of an averment of residency less than 50 miles from the 

Fermi ISFSI. The Intervention Petition states at page 5 ,  without further elaboration, that: 

Standing to participate is demonstrated by the declarations of the 
organizations and individuals provided with this Petition. All of the 
Individual Petitioners live within 50 miles of the Fermi 2 site who 
have authorized Beyond Nuclear to represent their interests in this 
proceeding.'7 

This allegation is supported, consistent with 10 CFR 5 2.309(d), by sworn declarations from each 

of the individual applicants for intervention. Each declaration contains a substantively identical 

Paragraph I ,  which includes the statement that "My residence lies within 50 miles of the Fer~ni 

ISFS1" and a blank space in which individuals filled in their residential street addresses by hand. 

However, there is no further detail as to the distance of that street address from Fermi, and no 

mention whatever of any other basis for standing than the "50-mile geographic proximity 

16 DTE submits that, in addition, because of the failure of Beyond Nuclear to identify any 
identifiable adverse effects from effectiveness of the Order on its own organizational purposes, 
and the failure of the named individuals to establish any basis other than geography for their own 
standing, Beyond Nuclear failed to establish that the interests of the nained individuals were 
within its own stated purposes. Thus Beyond Nuclear fails to meet the third prerequisite for 
representative standing as well. 

17 The Petition. also at 5. states again: "Because they live near the proposed site, i.e., 
within 50 miles, the individually-named Petitioners have presumptive standing.. .." This 
averment merely confirms that Petitioners are resting standing on a 50-mile proximity case, 



I8 presumption." DTE and the NRC Staff properly pointed out in their Responses that the 50- 

mile presumption (a) is exactly that, a presumption, and (b) has not been accepted by Licensing 

Boards in lSFSI cases, where a combination of closer distances and involvement by substantial 

activity or interest has been looked to; and argued that Petitioners had, therefore, failed to 

demosistrate individual standing. DTE Answer at 17-19; NRC Staff Response at 7-8. 

In their Combined Reply, cotrnsel for Petitioners revised their estimate of distance from 

Fermi to an undocumented assertion that all but one of them live within 17 miles of the Fenni 

ISFSI. Combined Reply at 6. However, they still advanced no basis other than proxiniity. And 

now in the Petition for Review, counsel for Petitioners avers that a further undocumented 

"recalculation" indicates that the distance is "only 6 to 8 miles" from the ISFSI. Even as 

belatedly revised, Petitioners' averments of residential distance from Fermi are fatally 

insufficient to establish standing in light of the Commission's two decisions, only two years ago, 

on the Big Rock Point ISFSI, also located in Michigan. 

In its first decision in the Big Rock Point proceeding, the Commission, affirming a 

Licensing Board standing decision, noted that "...an ISFSI is essentially a passive structure 

rather than an operating facility, and there therefore is less chance of widespread radioactive 

release" than from a reactor. Consilnzevs E ~ r w r ~  Co. (Big Rock Point ISFSI), CLI-07-19, 65 

NRC 423 (2007) at 426. The Commission then confirmed its holding in previous cases that 

'"ee Declarations of individuals attached to Intervention Petition, '/ 1. By contrast with 
other cases, there is no basis pleaded here for individual petitioners' standing, other than 
proximity: no mention of recreational or economic use of land by Petitioners near Fermi, none of 
sailing or boating or fishing or swimming in the vicinity of the ISFSI, none of  hiking or camping 
near the ISFSI site. Accovd, Consuuzrvs Energy Cottlpuny (Big Rock Point ISFSI), CLI-07-21, 
65 KRC 5 19 (2007) at 523-24, in which the Commission, on motioii for reconsideration of its 
earlier decision in the same matter, CLI-07- 19,65 NRC423 (2007) denying intervention to 
individuals in an ISFSI proceeding. found sporadic activity to within a mile o f  the ISFSI, in 
addition to residence-based proximity claims, insufficient. Petitioners here do not make even 
claims of activity near the ISFSI. 



We determine on a case-by-case basis whether the proximity 
PI-esumption should apply, considering the "obvious potential fo: offsite 
[radiological] consequences," or lack thereof, from the application at 
issue, and specifically "taking into account the nature of the proposed 
action and the significance of the radioactive source." 

Id. The Commission went on to hold that in an ISFSI license-transfer proceeding, a mere 50- 

mile proximity assertion did not qualify Petitioner for standing. Id. at 426. 

On Intervenor's motion for reconsideration on standing issues, the Commission affirmed 

its prior holding, and rejected as insufficient Petitioner's late-added standing averments that he 

Lived, not 50 miles away but 40-42 miles away, that he sailed to within 15 miles of the site 

"several times" annually and within a mile of it "every few years," and that he  stopped at a park 

within a mile of the site "several times a year to (among other things) collect water from an 

artesian well." Consumecr. Enet-gv Co. (Big Rock Point ISFSI), CLI-07-21, 65 NRC 5 19 (2007) 

at 522-23. 

The Commission provided two bases for rejecting Petitioner's arguments on 

reconsideration. First, the Commission noted. the revised standing information "comes too late": 

it does not fall into a category "which could not have been reasonably anticipated" in Petitioners' 

initial filing. Second, on the merits, the Comnlission made clear that proximity alone is not a 

sufficient basis for establishing standing, but rather that inquiry is required into the actual basis 

of a petitioner's interest. Noting that simple proxin~ity-based standing had been denied in license 

transfer proceedings for operating reactors where petitioners had pleaded residence within 5-10 

miles, 12 miles, and 40 miles from operating reactors, the Commission rejected Petitioner's 

claim of proximity-based standing, even on the facts pleaded on reconsideration. Id. 

The Commission's treatment of the standing issue in the Big Rock Point ISFSl case is 

dispositive here. Petitioners' successive revisions of their distance-related averments come too 

late: no one has moved, thc Commission's case law is clear, there is no new law to apply. 



Petitioners could and reasonably should have pleaded, with proper support, the distance they 

wished to have used as a basis for judgment in their initial Petition, rather than in their second 

and now their third cut at the issue. Fair notice to other parties and efficient conduct of 

proceedings demand no less, as the Commission recognized at Big Rock ~ o i n t . ' ~  

More important, proximity alone is not a sufficient basis for an allegation of standing, as 

the Commission has made clear; rather, individual petitioners must allege an interest that could 

be adversely affected by the contemplated action. Petitioners made no such attempt before the 

Licensing Board, and their attempt to cobble one together in their Petition for Review should be 

rejected. See Sec. 4.b: infizr. 

b. Adverse Effect on lndividual Petitio~~er's Interest 

Consistent Co~nmission case law in ISFSI cases has looked to the actual nature of the 

involvement of a petitioner for intervention in the basis for the assertions of harm being alleged 

to his interests." In this regard, the Commission's decision on reconsideration in the Big Rock 

" Petitioners do attempt for the first time, in their Combined Reply, at  6, to suggest that 
residence seventeen miles from an ISFSI is "close enough" to confer standing. Petitioners base 
their assertion on the apparent acceptance of this distance by the Licensing Board in the 
proceeding on the application by Pacific Gas & Electric Company to construct and operate an 
ISFSl at Diablo Canyon. Pucific Gus & Eiectric Co. (Diablo Canyon Power Plant Independent 
Fuel Storage Installation), LBP- 02-23, 56 NRC 413,429 (2002); see also DTE Answer at 17. 
But the Licensing Board properly saw no reason to be bound by this result from "a different type 
of proceeding, at a different location, based on a different set of facts" including an agreement 
among the parties as to the adequacy of a seventeen-mile radius as appropriate to trigger a 
presumption of standing. CLI-09-20 slip op. at 16 note 66. There is no such agreement among 
the parties in this case. 

20 See, e.g., Privute Fuel Stor-tge, where it was established that certain individual 
petitioners lived between 4000 feet and 2 112 miles from the proposed ISFSI. There, the 
Licensing Board nevertheless also evaluated the nature of their alleged injury, as well as their 
authorization of an organization to represent them, when determining whether or not they had 
demonstrated standing (and, by extension. representational standing). Privute File1 Storage, LLC 
(Independent Foe1 Storage Installation). LBP-98-7; 47 NRC 142, 168, u fd  o n  orher ground.%, 
CLI-98-13,48 NRC 26 (1998). 



Point ISFSI case, CLI-07-21, \~lj)ru, IS d~spos~tive also as to the need for demonstratioil by 

Petitioners of adverse effect from the proposed action on their legally cognizable interests, and in 

its method of resolving the issue. There, the Commission evaluated the degree of Petitioners' 

involvement as alleged in their pleadings, and found that it was illsufficient to coufer standing 

The Commission stated: 

This leaves only the question whether [Petitioner's] sporadic visits 
(sailing every few years and walking several times a year) to within 
about a mile of the ISFSl might qualify hirn for proximity-based 
standing. NRC licensing boards and the Commission itself have 
recognized proximity standing at such close distances where a petitioner 
':/kequmily engages in s~~hstunticrl business and related activities in the 
vicinity of the facility," engages in "normal, evr~yduv activities" in the 
vicinity, has "regulur" and ':fieqz~ent contacts" in an area near a licensed 
facility, or otherwise has visits of a "length" and "nature" showing "an 
ongoing connection and presence." Conversely, the agency has denied 
proximity-based standing where contact has been limited to "nzerr 
occcrsionul fri11.~ to areas located close to reactors." [Petitioner's] trips 
(sailing and walking) fall within this latter category of contacts. 

Id. at 523-24. 

As is made clear by CLI-07-21, demonstration of standing requires inquiry into the actual 

nature of Petitioner's involvement, and "mere occasional" trips to a licensing site, as 

distinguished from "regular" and frequent contacts," are not sufficient. Individual Petitioners 

here have failed to plead any involvement whatever beyond residence at a distance too great to 

establish proximity-based standing per se. They have not established a basis for standing 

Petitioners' final argument is based on Kelley v. Selin, 42 F.3d 1501 (6th Cir. 1995). 

That case does not, however, accolnplish what Petitioners would ask of it. First, Kelley arises 

O L I ~  a vastly d~fferent factual and procedural context (a rulemak~ng, not a Commlsslon Order); 

hinges its finding of standilig not 011 the basis of a "proximity presumption," but -- like the 

opinion of the Licensing Board here -- on the basis of actual inquiry into the asserted bases for 

Petitioners' Interest. the llnk betwee11 the actlor1 conipla~ned of and harm to that interest, and its 



redressability by the tribunal. Further, following Bellofti, it recognizes the power of the 

Commission to control the nature and scope of its proceedings. 

In the excerpt quoted by Petitioners, the Court found that the Petitioners owned land in 

unspecified but "close" proximity to the Palisades plant, apparently actualiy on the water. It 

found that they used their property for residential and leisure pursuits, and that they alleged 

damage to their health, and to their esthetic and property interests from constructio~l of an ISFSl 

at Palisades; and that interdiction of the NRC rule complained of could afford them the relief 

they desired, at least temporarily. In short, they made allegations as to interest, effect and 

redressability that the Court specifically examined and found acceptable. 

Here, using the same tests but on different facts, as shown above, the Licensing Board 

found Petitioners here not to have met the criteria for standing. Further, the court in Kelley 

specifically acknowledges the authority of the NRC, under Bellotti, to control the scope and 

nature of its proceedings. That is exactly what the Commission has done in defining the scope of 

the proceeding here. Thus, Kdlejf stands simply for the proposition that given the right facts 

about petitioners and a compatibility between their allegations of harm and its redressability with 

the legal process they are addressing, entitlement to intervention may be demonstrated. It has 

not been demonstrated in this case. 

CONCLUSION 

The Licensing Board's decision, LBP-09-20, is soundly based in fact and law, and no 

abuse is alleged by Petitioners of its discretion. Under settled Commission precedent, and for the 

reasons stated above, it should be affirmed and the petition for review should be dismissed. 
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