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DIFFERING VIEWS OF THE NRC STAFF TO THE RESPONSE OF
THE STATE OF NEVADA TO MEMORANDUM AND ORDER DATED AUGUST 25, 2009

INTRODUCTION

On August 25, 2009, Construction Authorization Board 04 ("the Board') issued an order
concerning the prehearing conference scheduled for September 14 and 15. "Memorandum and
Order (Concerning Further Prehearing Conference)," August 25, 2009 ("Order"). The Order
included a number of issues on which the parties should consult and seek agreement prior to
the prehearing conference. Pursuant to the Order, the parties consulted and Nevada filed the
"Response of the State of Nevada to Memorandum and Order Dated August 25, 2009
(Concerning Further Prehearing Conference)" ("Nevada Response") on September 10, 2009.
The NRC staff ("Staff") hereby files its differing views on the Nevada Response.

DISCUSSION

The Staff supports many of the Nevada Response's suggestions. However, the Staff's
view differs primarily with respect to: (1) the options for the scheduling of discovery presented in
the response to question 1; and (2) the suggestion, in response to question 12, that the Staff

should be required to make the same voluntary disclosures regarding the proposed content of
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expert witness testimony as the other parties. The Staff takes no position with respect to the
remainder of Nevada's responses to the Board's questions.

A. Order of Discovery

The Nevada Response states that the parties would prefer to avoid adjudication of
contentions on multiple tracks, Nevada Response at 2, and suggests two options for potential
schedules for discovery and hearings, both of which would require discovery on contentions
related to Volumes 1 and 3 of the Safety Evaluation Report (SER) to begin immediately.

Id. at 4-5. The Staff agrees that single-track litigation is the appropriate course, given the
number of contentions and parties in the proceeding. However, due to resource limitations,
under any of the three proposed schedules, the Staff would find it difficult to complete Volume 3
of the SER on the schedule it provided to the Board and parties on July 10, 2009 and participate
in discovery against any other parties. See "NRC Staff Answer to the CAB's July 2, 2009 Order
Concerning Scheduling," July 10, 2009.

Therefore, the Staff proposes another option, designated Option 2A. The Staff's
proposal is similar to the Nevada Response's Option 2, see Nevada Response at 5, which is
supported by the States of Nevada and California, DOE, and the Native Community Action
Council. Under Option 2A, discovery on contentions related to SER Volumes 1 and 3 would not
begin immediately as under both Options 1 and 2. Instead, the parties would begin briefing
legal issues immediately and continue to focus on legal issues exclusively.! After the

conclusion of all legal briefing, discovery on contentions related to SER Volumes 1 and 3 would

! Although the parties have not yet agreed to any schedule for briefing legal contentions, DOE
has proposed to the parties a schedule that would conduct briefing on legal issues over a span of four
months. Under this proposed schedule, discovery on contentions related to SER Volumes 1 and 3 could
begin in February 2010.
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begin, and the schedule would continue as laid out in the Nevada Response and Option 2 and
concluding 60 days after publication of SER Volume 3. Pursuant to Option 2, discovery on
purely environmental contentions and contentions related to SER Volumes 2, 4, and 5 would
follow.® Although Option 2A would delay the start of discovery, concluding briefing on legal
contentions prior to the start of discovery would help to focus the parties' efforts during
discovery, resulting in a more efficient use of parties' resources.

B. Voluntary Disclosures

In the response to question 12, the Nevada Response proposes that all parties,
including the Staff and DOE, make the following voluntary disclosures with regard to the
proposed content of expert witness testimony:

(a) the experts’ opinions to be rendered in this proceeding and the basis or

reasons for those opinions, which in part or whole can incorporate by reference

statements made in specific contentions;

(b) the documents, data or information to be relied upon by the experts in forming

their opinions, which in part or whole can incorporate by reference specific

documents, data or other information cited in specific contentions; and

(c) an update to the foregoing (if appropriate or necessary) to address any new or

different information that has come to light since the Intervenors’ experts filed their

affidavits in support of the Parties’ contentions, which could include but not

necessarily be limited to requests for additional information (“RAIs”) issued by the

NRC Staff to DOE and DOE'’s responses to those RAls, again any such new or
different information can be incorporated by reference in part or whole.

2 The Staff recognizes that Option 2A would provide a shorter overall period for discovery than
that previously proposed by the parties. See "Joint Proposed Discovery Schedule," June 10, 2009.
However, a shorter, more focused discovery period should result from early resolution of legal issues.

® The Nevada Response includes dates for the start of discovery for contentions related to SER
Volumes 2, 4, and 5 that are based on the completion dates for those volumes that were proposed by the
Board on July 21, 2009. "Order (Concerning Serial Case Management)," July 21, 2009. The Staff notes
that these dates were "assume[d] solely for case management purposes," id. at 1, and these volumes
may not be completed according to the schedule proposed by the Board. See "NRC Staff Answer to
CAB's July 2, 2009 Order Concerning Scheduling," at 2, July 10, 2009. Therefore, Option 2A does not
specify a time period for discovery and hearings on SER Volumes 2, 4, and 5.
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Nevada Response at 11. However, the Staff does not believe that such disclosures are
necessary with respect to Staff witnesses.*

10 C.F.R. § 2.709(a)(1) provides that, absent a showing that deposition of a named Staff
member is required, the Executive Director for Operations will designate one or more withesses
who will be available for deposition on matters relevant to issues in the proceeding. The Staff's
opinions on relevant matters are contained in the SER and Adoption Determination Report,
which list references for each document or other data or information relied upon in reaching
Staff conclusions. Therefore, there is no need to provide separate disclosures for Staff

witnesses.

* Although not applicable to this 10 C.F.R. Part 2, Subpart J proceeding, the Staff notes that the
disclosures in items (a) and (b) are similar to the general discovery disclosures required of every party
except the Staff pursuant to 10 C.F.R. § 2.336(a)(1) and (a)(2)(i) ("copy of the analysis or other authority
upon which [the expert] bases his or her opinion" and "copy . . . of all documents and data
compilations . . . relevant to the contentions."). Section 2.336 does not contain a requirement to update
the parties' disclosures.
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CONCLUSION

As discussed above, the Board should adopt Option 2A for the scheduling of discovery
and should reject the provisions of the Nevada Response requiring the Staff to file disclosures
of the proposed content of its expert witness testimony.

Respectfully submitted,

/Signed (electronically) by/

Margaret J. Bupp

Counsel for NRC Staff

U.S. Nuclear Regulatory Commission
Office of the General Counsel

Mail Stop O-15 D21

Washington, DC 20555-0001

(301) 415-3722

mjb5@nrc.gov

Dated at Rockville, Maryland
this 10™ day of September, 2009
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