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ATTN: Rulemakings and Adjudications Staff
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Subject: Docket ID NRC-2008-0272: Comments of The Dow Chemical Company on
Proposed Amendments to 10 CFR Part 31

Thank you for the opportunity to, provide comments on the proposed amendments to 10
CFR Part 31. The Dow Chemical Company ("Dow") has reviewed the proposed
amendments published in the Federal Register on August 3, 2009, and has the following
comments:

1) To avoid imposing undue burdens, NRC should not further reduce (below
the proposal of 1/10 of IAEA Category 3 limit) the maximum activity level
for a general license.

The Agency has specifically requested comment on "Whether the 1/10 of IAEA Category
3 limit is the appropriate threshold level of byproduct material below which general
licenses would still apply." (See question #1 at 74 Fed. Reg. 38378 col. 1). For reasons
that follow, Dow believes that the proposed threshold (1/10 of the IAEA Category 3
limit) is the lowest value that NRC should consider, and the threshold for general licenses
should not be reduced further.

Dow fully appreciates NRC's concern that terrorists might illegally acquire a number of
low-activity sources and aggregate them to create a radiological dispersion device or
radiological exposure device. Consequently, Dow supports NRC's efforts to protect the
public health, and safety, even though it may result in some level of additional burden on
licensees such as Dow. However, at the same time, Dow believes that the existing
general licensing system, with registration requirements for higher risk sources, is an
acceptable system for tracking low-risk sources. And, although there may be some
potential risk that generally licensed devices might be stolen by terrorists, NRC's
proposal does not indicate that anything of that nature has actually occurred. Nor does
NRC's proposal provide any concrete information that the security of generally licensed
devices is inadequate. Consequently, although prudence may support some degree of
additional burden, there should be limits on the extent of that additional burden.
Lowering the activity limits for general licenses to 1/10 of the IAEA Category 3 limit
seems likely to be a reasonable accommodation that will not cause significant disruption
to licensees. In contrast,.any further lowering of the threshold for general licenses below



this level will heavily affect many large and small companies. Consequently, Dow
suggests that NRC should stick with the proposed limit of 1/10 of the IAEA Category 3
limit, and not reduce the threshold for general licenses any further than that.

a) NRC should clarify that any new limit on generally licensed devices should
be based on the CURRENT level of activity of the device.

Dow wishes to comment on a question which NRC did not specifically ask. The
Agency's proposal centers on the concept that, if a device has a level of activity in excess
of 1/10 of the IAEA Category 3 limit, a general license would no longer be available and
a specific license would be required. This proposal omits one important detail. As the
Agency is aware, radioisotopes decay over time and the level of activity decreases. Many
devices have a very long useful life. Consequently, it is very possible that a device may
have exceeded 1/10 of the IAEA Category 3 limit on the day when the device was
manufactured, but today the device may be safely below 1/10 of the IAEA Category 3
limit. Obviously, if NRC is seeking to avoid theft and misuse of devices by terrorists,
then the true measure of concern is the current activity level of the device.
Consequently, Dow recommends a clarification that when determining which existing
generally-licensed sources will need a specific license, radioactive decay should be taken
into account and determinations should be based on the current activity of the device.

2) NRC should not, at this time, further reduce the proposed activity threshold
by applying it to the aggregate of all of a licensee's devices.

The Agency has specifically requested comment on "Whether there should be additional
protection against aggregation of sources by either requiring that if the aggregated
amount of byproduct material that a general licensee possesses in devices exceeds 1/10 of
IAEA Category 3, then the general licensee must obtain an SL, or more simply, by using
the IAEA Category 4 threshold level as the limit for the GL." (See NRC question #2 at
74 Fed. Reg. 38378.) For reasons that follow, Dow's response is "no."

Dow respects NRC's concern that terrorists might steal devices, aggregate them, and use
them in a radiological dispersion device or radiological exposure device. However, at the
same time, Dow believes that the existing general licensing system, with registration
requirements for higher risk sources, is an acceptable system for tracking low-risk
sources. And, although there may be some potential risk of theft by terrorists, NRC's
proposal does not indicate that anything of that nature has actually occurred. Nor does
NRC's proposal provide any concrete information that the security of generally licensed
devices is inadequate. Consequently, although prudence may support some degree of
additional burden, there should be limits on the extent of that additional burden.
Lowering the activity limits for general licenses to 1/10 of the IAEA Category 3 limit
seems likely to be a reasonable accommodation that will not cause significant disruption
to licensees. In contrast, any further stringency - such as an AGGREGATE threshold for
ALL .of a facility's sources -- could affect many large and small companies.



The Dow Chemical Company does not believe that it is appropriate to use a threshold of
1/10 of Category 3 Limits in any requirement to obtain a specific license based on the
aggregate quantities of radioactive material in the total of all of a licensee's sealed
sources. The purpose of setting the limit on a single device at 10% of the Category 3
limits is to prevent an individual from aggregating radioactive materials above the
Category 3 limits. Setting an additional aggregation limit goes above and beyond the
intent of the regulation, and is unnecessary. Consequently, in the absence of actual
information showing the need for further precautions, NRC should not multiply the
burden on the regulated community by imposing additional levels of conservatism.

In Dow's case, sealed sources are used within facilities that have a security perimeter and
safeguards against entry by unauthorized persons. The sealed sources are also often
geographically dispersed in a manner that would defy the theft of multiple devices.
Consequently, the "aggregate" amount of byproduct material is irrelevant because there is
not a credible risk of theft of multiple sources.

For example, Dow's first manufacturing site was, and still is, located in Midland,
Michigan. The site covers approximately 1900 acres (roughly 3 square miles). It has
more than 600 buildings and a vast number of outdoor structures. It has its own security
force, fire department, wastewater treatment system, hazardous waste landfill and
incinerator, ambulance service, utility grid and street system. It is staffed day and night,
and the production facilities are well-lit at night. The site has a hardened perimeter fence,
and all gates are staffed by security personnel. The main entrance gates have "grab" units
capable of stopping unauthorized vehicles, and everyone must present a valid Dow
identification badge to enter the site. Additional security staff regularly patrol the site,
and a dispatcher is on duty 24 hours per day to respond to any report of an intruder.
Within this site, sources are spread throughout different plants across the site, and are
typically contained in heavy or bulky equipment, making them very difficult to remove
individually, let alone collect multiple sources.

Under those circumstances, the "aggregate" amount of byproduct material in those
sources is irrelevant from the perspective of a possible terrorist threat.

This shows that a "one size fits all" regulation runs the risk of imposing undue burdens
on facilities - such as ours - that do not present the risk for which the proposal was
intended. Consequently, the NRC should not use either Category 4 limits or 1/10 of
IAEA Category 3 for the aggregate of all of a licensee's sources as the upper limit for
general licenses. Such a step would be inappropriate overkill for our facilities. If there
are other facilities without adequate security, so that theft of multiple devices would be
likely, then NRC should tailor a requirement specifically for those facilities and not
impose it upon sites where such a risk is absent.

3) The NRC should not adopt an even lower threshold for specific licenses, such
as the registration levels in 10 CFR 31.5(c)(13)(i).



The Agency has specifically requested comment on "Whether an even lower threshold
limit for requiring licensees to obtain a SL should be used, such as the registration levels
in 10 CFR 31.5(c)(13)(i)." Dow's answer is "no."

The reason for our response is inherent in the NRC's own evaluation of the situation.
Specifically, the Agency states, "The NRC is interested in whether there is specific
information (i.e., lack of accountability due to generally licensed devices being lost
and/or abandoned) that would indicate that the GL registration program as instituted in
the 1999 and 2000 rulemakings ... is no longer working satisfactorily. . ..." In other
words, the Agency lacks data to support a more stringent approach. Since a more
stringent approach would be much more burdensome to the regulated community, it
should not be adopted in the absence of evidence showing a substantial need.

Additionally, if other commenters provide information indicating that SOME general
licensees are not adequately managing sources, this would not support imposing
burdensome requirements on ALL general licensees. NRC's concern is that terrorists
might steal multiple sources and aggregate them in a radiological dispersion device or
radiological exposure device. Consequently, if any burden beyond 1/10 of the IAEA
Category 3 limit is needed at all, it should be imposed only on facilities which present
that risk. Facilities with adequate security, where no such risk is posed, should not be
subject to additional burdens.

For example, Dow's first manufacturing site was, and still is, located in Midland,
Michigan. The site covers approximately 1900 acres (roughly 3 square miles). It has
more than 600 buildings and a vast number of outdoor structures. It has its own security
force, fire department, wastewater treatment system, hazardous waste landfill and
incinerator, ambulance service, utility grid and street system. It is staffed day and night,
and the production facilities are well-lit at night. The site has a hardened perimeter fence,
and all gates are staffed by security personnel. The main entrance gates have "grab" units
capable of stopping unauthorized vehicles, and everyone must present a valid Dow
identification badge to enter the site. Additional security staff regularly patrol the site,
and a dispatcher is on duty 24 hours per day to respond to any report of an intruder.
Within this site, sources are spread throughout different plants across the site, and are
typically contained in heavy or bulky equipment, making them very difficult to remove
individually, let alone collect multiple sources.

Under those circumstances, the "aggregate" amount of byproduct material in those
sources is irrelevant from the perspective of a possible terrorist threat.

This shows that a "one size fits all" regulation runs the risk of imposing undue burdens
on facilities - such as ours - that do not present the risk for which the proposal was
intended. The NRC should not impose a universal limit on general licenses more
stringent than 1/10 of IAEA Category 3.
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4) In cases where a general licensee also has a specific license, the NRC should
not require the transfer of generally licensed devices to the specific license
unless the device is no longer eligible for a general license.

The Dow Chemical Company opposes any universal requirement for specific licensees to
transfer their generally-licensed devices to their specific license. In the interest of
fairness, the Agency should not require specific licensees to transfer their generally
licensed devices to their specific license unless the device - individually - is no longer
eligible for a general license.

The NRC has an existing framework for managing radioactive materials under both
specific and general licenses, both of which are adequate to protect workers and members
of the public from the hazards of radioactive materials. In order to allow licensees to use
of radioactive materials in a manner that is safe and most effective for their organization,
it is recommended that the NRC avoid imposing unnecessary restrictions on licensees and
allow them maximum flexibility in managing their radioactive materials. As discussed in
the proposal, there are already existing incentives for owners of specific licenses to
transfer their generally-licensed devices to their specific licenses. However, transferring
generally licensed devices to a specific license is not a trivial exercise. It would require
time and effort both for the licensee and for the agency. There is also a risk that specific
licenses which were crafted to deal with other issues may become unwieldy and
cumbersome if they must also address large numbers of low-activity sealed sources.
Consequently, a transfer of devices to the specific license should not be required except
for devices which - individually - are no longer eligible for a general license as a result
of new limits imposed by NRC.

This is also important in the interest of fairness. For example, consider the following
hypothetical case study:

" Company "A" does not have a specific license. The company has generally
licensed devices. All of the devices are below 1/ 10 of IAEA Category 3. Under
NRC's proposal, Company A will not have to obtain a specific license. The
company will be allowed to continue operating under a general license.

" Company "B" has a specific license due to other activities. The company also has
generally licensed devices. All of the devices are below 1/10 of IAEA Category
3. Why would it make any sense to require company "B" to transfer those
devices to the specific license, if Company "A" is not required to even HAVE a
specific license?

Essentially, the NRC is contemplating being MORE STRINGENT to licensees who
currently have a specific license. Dow respectfully suggests that those facilities are not
the greater risk. Licensees who have a specific license have additional safeguards in
place, beyond what is normal for general licensees, so those facilities are probably a
lower risk. Hence, NRC should not regulate specific licensees more stringently than
anyone else.



There may be specific situations where it is advantageous for a licensee to maintain
sources under a general license. For example, Dow has many manufacturing sites across
the United States. Some of the large sites have more technical capability than smaller
production sites. At the Midland, Michigan site, Dow has a specific license for
radioactive materials that are used at the site, but also has generally-licensed radiation
devices that are kept as backup instrumentation for on-line monitoring instrumentation at
smaller sites. When on-line monitoring instrumentation is unavailable at one of the small
sites, this backup instrument is transferred (through the manufacturer) to the small site for
temporary use until the on-line monitors can be repaired. This typically only happens
every few years for any particular source, so maintaining a specific license for these
sources would not be appropriate. Additionally, these transfers are time-critical in order
to keep the plant operational, so there would not be adequate time to obtain a specific
license prior to transferring the instrument. This is one example that the existing
regulatory framework works very well that would be negatively impacted by this
unnecessary change in the regulations.

Thank you very much for your consideration.

James R. Weldy
The Dow Chemical Company
1803 Building
Midland, MI 48674
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