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   UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 
 
 BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
In the Matter of ) 
 ) 
PROGRESS ENERGY FLORIDA, INC. )   
 ) Docket Nos. 52-029 and 52-030 
 ) 
(Levy County Nuclear Site, Units 1 and 2) ) 

 
JOINT MOTION FOR CLARIFICATION OF THE INITIAL SCHEDULING ORDER 

 
The NRC Staff (Staff) and the Green Party of Florida (GPF), the Ecology Party of Florida 

(EPF), and Nuclear Information and Resource Service (NIRS) (collectively “Joint Intervenors”) 

together move to clarify two provisions of the Atomic Safety and Licensing Board’s (“Board”) 

August 27, 2009, Initial Scheduling Order. 

On July 8, 2009, the Licensing Board issued a Memorandum and Order (LBP-09-10) 

ruling on standing and contention admissibility.  On July 10, 2009, the Licensing Board issued 

an Order scheduling a prehearing conference call for August 18, 2009, and setting forth 

nineteen enumerated items for the parties to discuss prior to the prehearing conference.  On 

August 14, 2009, the parties filed a joint motion regarding the nineteen enumerated items and 

setting forth proposed language addressing these items (“August 14, 2009, Joint Motion”).  After 

holding the prehearing conference on August 18, 2009, the Board issued an Initial Scheduling 

Order on August 27, 2009 (“Scheduling Order”).  The Staff and Joint Intervenors (“Movants”) 

move for clarification of two items in the Scheduling Order. 

First, in their August 14, 2009, Joint Motion, the parties stated that “[t]he Parties waive 

the requirement in 10 C.F.R. §§ 2.336(a)(3) and 2.336(b)(5) to produce a privilege log.  

However, the Parties will still produce as part of their disclosures a list of any documents 

withheld as proprietary, including those containing security-related information.”  August 14, 
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2009, Joint Motion at 4.  Item A.2 of the Scheduling Order states that “[t]he parties have waived 

the requirement to provide privilege logs for documents claimed to be covered by the 

attorney-client privilege and the attorney work product privilege.  However, the parties and NRC 

Staff agreed that they must still produce, as part of their mandatory disclosures, privilege logs 

covering documents claimed to qualify for protected status as security-related information or as 

proprietary documents.”  Scheduling Order at 4-5.   

The Movants note that the Board was silent on the remaining privileges covered by the 

parties’ joint agreement.  The privileges covered by sections 2.336(a)(3) and 2.336(b)(5) include 

more than just the attorney client and attorney work product privileges.   For example, those 

sections could also include portions of documents that are being withheld because they contain 

personally identifiable information, documents that contain deliberative process information and 

documents that contain investigatory information.  The Movants respectfully request clarification 

on whether the Board authorizes the parties to waive the requirement to produce privilege logs 

for all documents covered under sections 2.336(a)(3) and 2.336(b)(5) – with the exception of 

proprietary and security-related documents – or whether the Board intended to limit the parties’ 

agreement to only documents protected by the attorney client and attorney work product 

privileges. 

Second, in their August 14, 2009, Joint Motion, the parties agreed that a motion for leave 

to file a new or amended contention “shall be deemed timely under 10 C.F.R. § 2.309(f)(2)(ii) if it 

is filed within thirty (30) days of the date when the new information on which it is based first 

becomes available, unless such information first becomes available in the Draft Environmental 

Impact Statement (“DEIS”) or the Advanced Final Safety Evaluation Report (“AFSER”).  If the 

motion for leave to file a new or amended contention and the proposed contention are based on 

information that first becomes available in the DEIS or the AFSER, such a motion and proposed 

contention shall be deemed timely under 10 C.F.R. § 2.309(f)(2)(iii) if it is filed within sixty (60) 

days of the date when such information first becomes available.”  August 14, 2009, Joint Motion 
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at 2.  Item F.2 of the Scheduling Order states that “[a] motion and proposed new contention . . . 

shall be deemed timely under 10 C.F.R. § 2.309(f)(2)(iii) if it is filed within thirty (30) days of the 

date when the new and material information on which it is based first becomes available.”  

Scheduling Order at 9.  The Scheduling Order, however, is silent on the parties agreement that 

a new or amended contention based on information that first becomes available in the DEIS or 

AFSER will be deemed timely if it is filed within sixty (60) days of the date when such 

information first becomes available. The Movants respectfully request clarification on whether 

the Board agrees with the parties’ August 14, 2009, Joint Motion, that new or amended 

contentions based on information that first becomes available in the DEIS or AFSER will be 

timely if filed within sixty (60) days of the date when such information first becomes available. 

Mary Olson, representative of NIRS has authorized the Staff to submit this motion on 

behalf of the Joint Intervenors.  After consultation with counsel for the Applicant, Progress 

Energy Florida, counsel for the Applicant has indicated that Progress does not object to this 

motion. 

CERTIFICATION 

I certify that I have made a sincere effort to contact the other parties in this proceeding, 

to explain to them the factual and legal issues raised in this motion, and to resolve those issues.  

I certify that after this consultation, the Joint Intervenors agreed to file this motion jointly, and the 

Applicant does not object to this motion. 

/Signed (electronically) by/ 
Jody C. Martin 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-1569 
Sara.Kirkwood@nrc.gov 

 

Dated at Rockville, Maryland     
This the 1st day of September, 2009
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CERTIFICATE OF SERVICE 
 

I hereby certify that copies of the JOINT MOTION FOR CLARIFICATION OF THE INITIAL 
SCHEDULING ORDER has been served on the following persons by Electronic Information 
Exchange on this 1st day of September, 2009: 
 
Administrative Judge 
Alex S. Karlin, Chair 
Atomic Safety and Licensing Board Panel 
Mail Stop: T-3F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail: Alex.Karlin@nrc.gov 

Office of Commission Appellate 
   Adjudication 
Mail Stop O-16C1 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail:OCAAmail@nrc.gov 

Administrative Judge 
Anthony J. Baratta  
Atomic Safety and Licensing Board Panel 
Mail Stop: T-3F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail: Anthony.Baratta@nrc.gov 

Office of the Secretary 
ATTN: Docketing and Service 
Mail Stop: O-16C1 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail: HEARINGDOCKET@nrc.gov 
 

Administrative Judge 
William M. Murphy 
Atomic Safety and Licensing Board Panel 
Mail Stop: T-3F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail: William.Murphy@nrc.gov 

Megan Wright 
Law Clerk 
Mail Stop: T-3F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail: megan.wright@nrc.gov 
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Cara Campbell 
The Ecology Party of Florida 
641 SW 6th Ave 
Ft. Lauderdale, FL 33315 
E-Mail: levynuke@ecologyparty.org 

Mary Olson 
NIRS Southeast 
PO Box 7586 
Asheville, NC 28802 
E-mail: maryo@nirs.org 

Michael Canney 
The Green Party of Florida 
Alachua County Office 
PO Box 12416 
Gainesville, FL 32604 
E-mail: alachuagreen@windstream.net 

John H. O’Neill, Esq. 
Michael G. Lepre, Esq. 
Blake J. Nelson, Esq. 
Robert B. Haemer, Esq. 
Jason P. Parker, Esq. 
Stefanie M. Nelson, Esq. 
Counsel for Progress Energy Florida, Inc. 
Pillsbury, Winthrop, Shaw, Pittman, LLP 
2300 N. Street, NW 
Washington, DC 20037-1122 
E-mail: john.O’Neill@pillsburylaw.com 
michael.lepre@pillsburylaw.com 
blake.nelson@pillsburylaw.com 
robert.haemer@pillsburylaw.com 
jason.parker@pillsburylaw.com 
stefanie.nelson@pillsburylaw.com 

Michael Mariotte 
Executive Director  
Nuclear Information & Resource Service 
6930 Carroll Ave. Suite 340 
Takoma Park, MD 20912 
Email: nirsnet@nirs.org 

 

 
 
/Signed (electronically) by/ 
Jody C. Martin 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-1569 
Jody.Martin@nrc.gov 

 

         

 

 
 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 450
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for compliance with 10CFR1, Appendix A.  Created PDF documents can be opened with Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [350 350]
  /PageSize [612.000 792.000]
>> setpagedevice


