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PRELIMINARY STATEMENT

When respondent Nuclear Regulatory Commission issued its

1996 generic environmental impact statement ("EIS") and

regulations finding, on a generic basis, that spent-fuel pools at

nuclear power plants do not have significant environmental

impacts, it did not recognize that site-specific factors would affect

those impacts. But, as demonstrated in Massachusetts' and

California's petitions for rulemaking and the comments submitted

on those petitions, new information developed since 1996 shows

that the EIS should be updated to recognize the site-specific

environmental impacts of spent-fuel pools. As a result, NRC's

denial of the petitions for rulemaking should be reversed.

Studies NRC has conducted or commissioned since 1996 find

that variations among spent-fuel pools affect their susceptibility to

fire, and NRC has instituted site-specific mitigation measures

intended to prevent such fires. In addition, in a notice of

rulemaking issued in July 2009 - after petitioners New York,

Massachusetts and Connecticut ("the States") filed their opening

brief - NRC responded to the post-1996 evidence that some



spent-fuel pools have leaked radioactive materials by announcing

that it intends to revise its 1996 generic EIS to require site-

specific environmental analysis of such leaks. Because NRC has

recognized that site-specific factors affect the susceptibility of

spent-fuel pools to both fires and leaks, it should have granted the

rulemaking petitions to address that new information.

The 1996 generic EIS also did not recognize the risk that, if

a pool drained only partially, the spent fuel would not be cooled by

either water or air and could heat up and catch fire. A 2001 study

conducted by NRC recognized that additional fire risk and NRC

should have reconsidered its 1996 EIS based on it. Also, because

the understanding of sabotage has changed since NRC analyzed it

in 1996, NRC should have reconsidered the EIS on that ground as

well.

Contrary to NRC's contention, it has prevented the States

from challenging the generic EIS in plant-by-plant license renewal

proceedings. Even if NRC had allowed such challenges, they

would not substitute for revision of the thirteen-year-old EIS to

reflect new information regarding the environmental impacts of

2



spent-fuel pools. For all these reasons, the NRC should have

granted the rulemaking petition.

ARGUMENT

NRC SHOULD RECONSIDER ITS 1996 GENERIC
ANALYSIS OF SPENT-FUEL POOLS

A. NRC's Actions Make It Clear that the Environmental
Impacts of Spent-Fuel Pools Require Site-Specific
Analysis.

The NRC may look at environmental issues generically if the

issues do not turn on site-specific differences among plants. In

Baltimore Gas & Electric Co. v. NRDC, 462 U.S. 87, 101 (1983),

for example, the Supreme Court approved NRC's generic

environmental analysis of the permanent storage of spent fuel in a

common repository, reasoning that those impacts do not require

site-specific analysis because "any plant, regardless of its

particular attributes, will create additional wastes that must be

stored in a common long-term repository." And in Ecology Action

v. United States Atomic Energy Commission, 492 F.2d 998, 1002

(2d Cir. 1974), this Court held, similarly, that the "broad

-3



environmental issues" implicated in the construction of a new

nuclear power plant - including the environmental impacts of

mining nuclear fuel and storing spent fuel for the long term -

could appropriately be addressed generically. The Court observed

that "it would be absurd that the issue of the environmental effect

of uranium mining in Wyoming should have to be separately

considered on every application to construct nuclear plants from

Maine to California." Id.

But here, it has become clear since NRC issued its 1996

generic EIS that the particular attributes of spent-fuel affect their

vulnerability to fire and require site-specific environmental

analysis. These pools, which are located at each of the 104

operating power reactors, have different characteristics ranging

from their height above the ground to the configuration and

design of the racks holding the spent-fuel rods. Because new

information - much of it from NRC itself - demonstrates that

these site-specific differences affect the environmental impacts of

spent-fuel pools, NRC should have granted Massachusetts' and

4



California's rulemaking petitions and reconsidered its generic

treatment of spent-fuel pools.

1. NRC's proposed rulemaking and post-1996
studies show that spent-fuel pools require site-
specific environmental analysis.

Recent events demonstrate that even NRC recognizes the

need to revisit the conclusions of the 1996 generic EIS, as urged in

the petitions for rulemaking. In July 2009, after the States had

filed their opening brief and before NRC and Entergy had filed

their briefs, NRC issued for public comment a revised generic EIS

and a proposed rule based on that EIS. 74 Fed. Reg. 38,117 (July

31, 2009); see also Brief for Federal Respondents ("NRC Br.") at 9

n.2. Under both the proposed EIS and rule, the treatment, in

general, of the environmental impacts of spent-fuel pools would

remain the same: the impacts will be treated as "Category 1"

issues, generic to all nuclear power plants, and will not be

analyzed in supplemental EISs when plants are relicensed. 74

Fed. Reg. at 38,127; see also Joint Appendix ("J.A") 191-192, 228.
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But the proposed generic EIS and rule would change the

treatment of spent-fuel pools in one significant respect. As

discussed in the States' opening brief, several spent-fuel pools,

including two of the pools at Indian Point, have leaked

radionuclides since 1996. See Petitioners' Brief ("States' Br.") at

18-19. The revised generic EIS and rule propose to treat such

releases - along with releases from storage tanks and buried

pipes - as a Category 2 issue, which means that the releases will

be addressed in site-specific supplemental EISs. 74 Fed. Reg. at

38,129, 38,135. Thus, NRC itself recognizes that new information

demands a fresh look at the 1996 generic EIS. 1

1 The proposed rulemaking does not render the petitions for

review moot, and NRC does not argue otherwise. If the proposed
generic EIS and rule are finalized as proposed, they will render
moot the States' claim that leaks from spent-fuel pools should be
addressed in supplemental EISs. But the proposed rulemaking
does not address the other issues the States have raised and it is
not clear that NRC intends to address those issues. Indeed,
Commissioner Jaczko partially dissented from the denial of
rulemaking on the ground that NRC should commit itself to
addressing those issues when it updates the generic EIS, but the
majority declined to make any such commitment. SPA 38;
J.A. 1760-1761.

Moreover, NRC could abandon its rulemaking at anytime.
Cf. 71 Fed. Reg. 11,169 (Mar. 6, 2006) (withdrawal of a proposed
(footnote continued)
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Even though NRC's proposed rulemaking acknowledges that

one aspect of spent-fuel pools - the possibility of leaks - requires

site-specific environmental analysis, NRC nonetheless continues

to argue that pools are uniformly susceptible to the risk of fire and

do not require further review regarding their potential for fire

beyond the generic analysis in the thirteen-year-old generic EIS.

But, as found in studies NRC has conducted and commissioned

since 1996, site-specific factors also affect the risk that a spent-

fuel pool will catch on fire.

NRC's 2001 study of pool fires at decommissioning plants -

NUREG-1738 finds that "fuel assembly geometry and rack

configuration are plant specific, and both are subject to

unpredictable changes" if a pool drains as a result of an accident

or natural event. J.A. 363; see also J.A. 370-373, 446-451.

Although NRC argues that NUREG-1738 found only that the rate

of decay of spent fuel could not be assessed generically, NRC

fire protection rule). Such a possibility is not implausible,
particularly in light of NRC's puzzling decision to deny the
rulemaking petitions but then undertake a rulemaking on the
same topic.

7



Br. at 44, it also found that other variables could not be assessed

generically, as the above quote indicates. Similarly, in 2005, the

National Academies of Sciences issued a report also finding that

the risks posed by spent fuel pools are site-specific. J.A. 968.

After reviewing the NAS report, Congress told NRC that it

"expect[ed it] to take the necessary steps to improve its analyses,

including the preparation of site-specific models." J.A. 917.

And the 2006 report by the Sandia National Laboratories -

upon which NRC relied so heavily in its denial of the rulemaking

petitions, even though it did not make the report available to the

States until after it issued its denial 2 - also identified site-

specific variables, including pool design and configuration, fuel

age and design, and building design and ventilation, that affect

the rate at which spent fuel will heat up and become susceptible to

fire if the water level in a pool drops. J.A. 1379, 1402-1405.

2 NRC argues that the States could have made a Freedom of

Information Act request for the Sandia report because it was
discussed in the National Academy of Sciences report. NRC Br. at
51, n.25. But NRC has confused the chronology: the NAS report
was issued in April 2005 and the Sandia report on which NRC
relied was not issued until November 2006. See J.A. 954, 1373.
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Thus, new information shows that site-specific factors affect

the risk that a spent-fuel pool will catch on fire. As a result, NRC

should have granted the rulemaking petitions and reconsidered its

1996 decision to analyze the potential environmental impacts of

spent-fuel pools only on a generic basis.

2. NRC has implemented site-specific

mitigation measures.

NRC has also implicitly recognized the need to update its

1996 analysis by implementing new mitigation measures, which

are designed to prevent spent-fuel-pool fires, in the intervening

years. NRC and Entergy argue that NRC may nonetheless

continue to rely on the generic analysis of spent-fuel pools in the

1996 EIS because the new mitigation measures are themselves

generic. NRC Br. at 40-43; Brief for Intervenor-Respondents

("Entergy Br.") at 42. But NRC's actions make it'clear that those

measures - which necessarily implicate the variations in spent-

fuel pools discussed in NUREG-1738 and the NAS and Sandia

reports - are site-specific.

9



In 2002, NRC issued an order requiring each plant to

develop mitigation strategies to maintain or restore "spent fuel

pool cooling capabilities." 67 Fed. Reg. 9,792 (Mar. 4, 2002);

Letter, J. Kim, NRC, to M. Balduzzi, Entergy, at 1 (Aug. 23, 2007)

("Pilgrim Mitigation Letter"), ML072340008; see also Letter, J.

Kim, NRC, to M. Balduzzi, Entergy (Oct. 23, 2007) ("Vermont

Yankee Mitigation Letter"), ML072330224; Letter, J. Boska, NRC,

to M. Balduzzi, Entergy (July 11, 2007) ("Indian Point Mitigation

Letter"), ML071920023; NRC Br. at 18-19, n.11. 3 When it issued

that order, NRC recognized the site-specific nature of such

mitigation strategies, acknowledging that "some measures may

not be possible or necessary at some sites, or may need to be

tailored to specifically accommodate the specific circumstances

existing" at each site. 67 Fed. Reg. at 9,792.

3 In its brief and administrative materials, NRC refers to this
order as the "Interim Compensatory Measures" or "B.5.b" order.

To find documents with NRC's ML accession numbers, one
may use the agency's search engine at www.nrc.gov/reading-
rm/adams/web-based.html.

10



Based on inspections conducted to monitor compliance with

that order, NRC "identified large variabilities in scope and depth

of the enhancements made by licensees" and "determined that

differences in plant design and configuration warranted

independent assessments to verify that the likelihood of damage

to the reactor core, containment, and spent fuel pools and the

release of radioactivity is low at each nuclear power plant." Safety

Evaluation attached to Pilgrim Mitigation Letter at 2-3,

ML072340008. As a result, NRC directed its staff to conduct site-

specific security and safety assessments to identify enhanced

mitigation capabilities. Id. NRC then modified the individual

licenses for each plant based on those assessments. 4 See id.; see

also Vermont Yankee Mitigation Letter, ML072330224; Indian

Point Mitigation Letter, ML071920023.

4 Details concerning the site-specific measures taken at each
plant have not been made public because they implicate security-
related information. See Pilgrim Mitigation Letter at 1,
ML072340008.
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NRC's testimony to Congress makes it clear that the

mitigation measures it has implemented are site-specific. In

March 2006, NRC's Chairman told the Senate that:

Based on the differences in plant designs
and capabilities found by [NRC's site-
specific assessments of each plant], the
NRC is conducting evaluations at each U.S.
nuclear power plant individually to identify
specific methods that could be used to
prevent or delay fuel damage, prevent or
delay containment failure, or reduce or
prevent releases of fission products.

Statement Submitted by the U.S. Nuclear Regulatory Commission

to the Committee on Environment and Public Works

Subcommittee On Clean Air, Climate Change, and Nuclear Safety,

United States Senate, Concerning NRC Oversight, Presented By

NRC Chairman Nils Diaz, at 14-15 (2006), ML060670038. The

Chairman stated further that:

The NRC has completed site-specific spent
fuel pool assessments that addressed the
recommendations of the National Academy
of Sciences' study on spent fuel pools.
Plant-specific reports were issued in
December 2005 to all licensees, listing
mitigation strategies identified during the
assessments. As a result of these
assessments, the industry proposed steps to
ensure that plants have specific

12



independent capabilities to mitigate spent
fuel pool events.

Id.

In its decision denying the rulemaking petitions, NRC relied

on those newly implemented mitigation measures to find that the

risk of a spent-fuel-pool fire remains low and that, as a result, it

did not need to reconsider its generic analysis of spent-fuel pools.

SPA 22; J.A. 1757. But because the measures are, at least in part,

site-specific, they do not justify NRC's continued reliance on its

generic analysis. To the contrary, those site-specific measures

undercut the 1996 generic EIS, which found that "regulatory

requirements already in place provide adequate mitigation

incentives for on-site storage of mixed waste." J.A. 176; see also

10 C.F.R. pt. 51, subpt. A, app. B, Table B-i, n.2. They should

have led NRC to reconsider its generic analysis and redesignate

spent-fuel pools as a site-specific Category 2 issue, requiring

analysis in a supplemental EIS when a plant's license is renewed.

As NRC has observed, "for all issues designated as category one

the Commission has concluded [generically] that additional site-

specific mitigation alternatives are unlikely to be beneficial." In

13



re Entergy Nuclear Vt. Yankee LLC, 65 NRC 13, 21 (2007)

(brackets in original; citation and internal quotation marks

omitted). Because NRC has now concluded that it needs to rely on

site-specific mitigation measures to prevent spent-fuel pool fires,

the pools no longer can be treated as a Category 1 issue.

Entergy's brief emphasizes that "NEPA is a procedural

statute, meaning that it mandates a process rather than a

particular result." Entergy Br. at 6. The States agree. All that

they seek is site-specific environmental analysis by NRC of spent-

fuel pools, and a meaningful opportunity to comment and be heard

on that analysis. NRC has denied them that opportunity by

continuing to rely on its generic analysis of spent-fuel pools

despite its recognition that the variations in spent-fuel pools affect

both the likelihood of fire and the new mitigation measures that

are needed to prevent or mitigate a fire.

Nor does recognizing the pools as a Category 2 issue unduly

burden the license-renewal process. Amicus curiae Nuclear

Energy Institute, Inc. ("NEI") argues that the States' "demand

that NRC broaden the, license renewal process to include an

14



additional, site-specific NEPA analysis would unavoidably

increase the time, expense and effort involved in preparing and

reviewing" renewal applications. Brief for NEI in Support of

Federal Respondents, Intervenor-Respondents, and Affirmance

("NEI Br.") at 3. But, as NEI recognizes (id. at 16), the license

renewal process already includes a site-specific NEPA analysis.

The States merely seek to have that already-existing site-specific

NEPA review include an analysis of spent-fuel pools.

B. New Information Shows an Additional Fire Risk.

NRC also should have granted the rulemaking petitions

because it needed to revise the 1996 generic EIS to take into

account an additional fire risk that it did not consider at the time.

As shown in the States' opening brief, NRC's 2001 study -

NUREG-1738 - found that, if the water level in a spent-fuel pool

dropped but the pool did not drain completely, the spent fuel

would no longer be cooled by the water but would also not be

sufficiently cooled by the flow of air around the fuel. J.A. 449; see

also States Br. at 20-21. In contrast, NUREG-1353, the 1989

15



study on which the 1996 generic EIS primarily relied, assessed

only the risk of a complete loss of water, in which case the flow of

air around the spent fuel would help to prevent the fuel from

heating up. J.A. 47; see also NRC Br. at 13-14.

Entergy argues that NUREG-1738 merely assumed that the

partial draining of a pool created an additional fire risk and "did

not purport to analyze this assumption and certainly did not

conclude that it was true." Entergy Br. at 38, n.14. But NRC

acknowledged, in a memorandum from its Executive Director of

Operations to the Commissioners, that, before NUREG-1738 was

issued in 2001, NRC had failed to "consider blockage or

obstructions to natural circulation air flow through the fuel

assemblies" that would prevent air cooling of the fuel. J.A. 724.

Indeed, that memorandum stated that NUREG-1738's findings

were "important" and admitted that NRC had previously believed

that a zirconium fire was not possible because "spent fuel stored in

[a pool] would air cool sufficiently and not reach the zirconium fire

ignition temperature." J.A. 723-724.

16



Thus, NUREG-1738 provided NRC new and significant

information regarding the risk that a spent-fuel pool will catch on

fire. Indeed, NRC commissioned the Sandia report "to summarize

strategies for mitigation of loss-of-coolant inventory accidents."

J.A. 1376.

Entergy argues that, notwithstanding that additional fire

risk, NUREG-1738 found that the probability of a spent-fuel-pool

fire remains remote and speculative. Entergy Br. at 39. But

Entergy fails to recognize that, as NRC has explained, NUREG-

1738 analyzed the risk of pool fires only at plants that are no

longer operating and are in the process of decommissioning. NRC

Br. at 14; see also J.A. 364. That risk analysis was confined to

the events that could cause a fire at a decommissioning plant, but

recognized that there could be many other causes of fires at

operating plants. J.A. 363. NRC's Executive Director of

Operations subsequently acknowledged that the likelihood of a

radiological release from a pool at a decommissioning plant "is

considerably lower than the likelihood of such a release from an

17



operating reactor." J.A. 723.5 Thus, while NUREG-1738's finding

that the partial draining of a pool creates an additional fire risk is

relevant to pools at operating reactors - because those pools can

lose water due to an accident, natural event, or sabotage - its

risk analysis is relevant only to pools at decommissioning plants.

Similarly, although NRC cites an administrative decision

suggesting that the probability of a spent-fuel-pool fire was two

chances per ten million reactor years, NRC Br. at 15-16, 29-30, as

NRC indicates, that estimate of probability involved only pool fires

caused by a reactor accident. Moreover, the administrative

decision NRC relies on to make this point involved a probability

determination based on site-specific factors. In re Carolina Power

& Light Co. (Shearon Harris Nuclear Power Plant), 53 NRC 239,

affd, 53 NRC 370 (2001), petition denied, Orange County v. NRC,

47 Fed. Appx. 1 (D.C. Cir. 2002).

5 At decommissioning plants, the risk of spent-fuel-pool fires
declines with the passage of time because no new spent fuel is
added to the pool after the reactor is permanently defueled.
J.A. 714, 771, 1426. In contrast, at operating plants, hot spent
fuel is added to the pool every eighteen to twenty-four months as a
result of refueling operations. J.A. 930, 1000, 1062.
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NRC's decision denying the rulemaking petitions

acknowledges its new understanding that air cooling is less

effective when the water in a pool drains only to a level where the

water no longer cools the fuel but the water level prevents air

circulation. SPA 21; J.A. 1756. NRC nonetheless declined to

reconsider its 1996 generic EIS based on that newly recognized

fire risk because it found that its newly instituted mitigation

measures would reduce the probability of a fire in the event of a

partial loss of water. SPA 22; J.A. 1757. But, because those

measures are site-specific, as discussed above (pp. 9-14), they do

not justify NRC's continued reliance on its generic analysis of

spent-fuel pools.

C. NRC Was Required to Consider Leaks from

Spent-Fuel Pools.

As the States' opening brief explained, NRC's decision

denying the rulemaking petitions should also be reversed because

it failed to consider new information, presented by New York in its

comments on the petitions, showing that several spent-fuel pools

have leaked radionuclides into groundwater. States Br. at 40.
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Indeed, the decision not only failed to consider that information

but even described spent-fuel pools as "leak-tight." SPA 12;

J.A. 1754.

NRC and Entergy argue that it was appropriate for NRC to

ignore that information because it was tangential and

insignificant to the risk of pool fires. NRC Br. at 54-57; Entergy

Br. at 49-51. But NRC's recent notice of rulemaking proposes to

move spent-fuel-pool leaks from Category 1 to Category 2, which

would require site-specific analysis in supplemental EISs. 74 Fed.

Reg. at 38,122-23. NRC itself thus recognizes that such leaks are

not insignificant.

D. NEPA Requires NRC to Consider the

Possibility of Sabotage.

The regulations the Council on Environmental Quality has

promulgated under NEPA - which, as NEI observes (NEI Br. at

19), are entitled to substantial deference - require that the

environmental impacts examined in an EIS encompass "indirect"

but "[rleasonably foreseeable" effects of an agency's actions,

including "impacts which have catastrophic consequences, even if

20



their probability of occurrence is low, provided that the analysis of

the impacts is supported by credible scientific evidence, is not

based on pure conjecture, and is within the rule of reason." 40

C.F.R. §§ 1502.22(b)(4), 1508.8(b). Because a radiological release

from a spent-fuel pool as a result of sabotage could have

catastrophic consequences for the environment, and NRC no

longer takes the position that sabotage is not reasonably

foreseeable, NRC should have revised the analysis of sabotage in

its 1996 generic EIS.

The 1996 generic EIS found that "acts of sabotage are not

reasonably expected." J.A. 175. But NRC has revised that

assessment and, indeed, it would be difficult not to revise it given

that, in the wake of 9/11, Congress directed NRC to plan for

terrorist attacks and NRC has, in response, instituted new

security measures that seek to address some types of sabotage.

See 72 Fed. Reg. 12,705 (Mar. 19, 2007); States. Br. at 47-48.

NRC now takes the position that "the probability of a

successful terrorist attack" is "very low." SPA 30 (emphasis in

original); JA. 1759; see also NRC Br. at 61. But NRC based that

21



new assessment on the newly implemented site-specific mitigation

measures discussed above (pp. 9-14), as well as new security

measures, including physical security plans, training plans, and

safeguards contingency plans. See, e.g., Vermont Yankee

Mitigation Letter, ML072330224; Indian Point Mitigation Letter,

ML071920023; Letter, J. Kim, NRC, to M. Balduzzi, Entergy (Oct.

29, 2004), ML043120011. NRC has acknowledged that, like its

mitigation measures, the effectiveness of the security measures is

site-specific, and depends on each plant's "ability to meet

regulatory requirements through facility implementing procedures

and site practices." See Letter, J. Nakoski, NRC, to F. Dacimo,

Entergy, at 2 (Oct. 28, 2008), ML043120005. Because the risk of

sabotage has changed since 1996, and the ability of each plant to

withstand sabotage depends on site-specific mitigation and

security measures, NRC can no longer rely on its 1996 generic

analysis of sabotage.

NRC argues that, in any event, NEPA does not obligate it to

consider the potential environmental impacts of sabotage - even

though other federal agencies do so - because NRC itself would
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not be the "proximate cause" of the sabotage. NRC Br. at 68.

But NRC analyzed the impacts of sabotage in the 1996 generic

EIS, J.A. 175, and acknowledged that another generic EIS was

insufficient because it failed to address the potential impacts of

sabotage, NRDC v. United States NRC, 539 F.2d 824, 842 (2d Cir.

1976), vacated sub nom. as moot, Allied-General Nuclear Servs. v.

NRDC, 434 U.S. 1030 (1978). Its change of position about its

obligation to address sabotage in EISs is unexplained and

unwarranted, particularly given that the potential for sabotage at

a nuclear power plant has become much clearer since 9/11.

Moreover, NRC admits that it analyzes impacts involving

natural occurrences, including "meteorological factors and other

natural events." NRC Br. at 78 & n.31. NRC is no more the

proximate cause of natural events like earthquakes and-tornadoes

than it is of sabotage, yet it recognizes its obligation to consider

the environmental impacts of natural events.

Contrary to NRC's contention, nothing in NEPA absolves it

of the responsibility to consider the environmental impacts of

sabotage. The Supreme Court held in Metropolitan Edison Co. v.
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People Against Nuclear Energy, 460 U.S. 766, 775 (1983), that

NRC was not required to consider the psychological side effects of

the risk of a radiological release, but the environmental impacts

that NRC declines to analyze here are the physical effects of such

a release. In Department of Transportation v. Public Citizen, 541

U.S. 752, 767-68 (2004), the Supreme Court held that federal

agencies were not obligated to consider an impact that they have

no authority to prevent or mitigate. NRC, by contrast, has

authority to take measures to prevent or mitigate the effects of

sabotage. The Energy Reorganization Act of 1974, which

reassigned certain functions of the Atomic Energy Commission to

NRC, expressly granted NRC such authority and directed NRC to

address the risks of sabotage. 42 U.S.C. § 5844(b). And, as

emphasized by Entergy, the agency has taken such measures. See

Entergy Br. at 41-42.

Because NEPA requires NRC to analyze the potential

environmental impacts of its actions, including impacts caused by

events beyond its control like natural events and sabotage, and

NRC acknowledges that its understanding of the risk of sabotage
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has changed since 1996 and has required plants to take site-

specific measures addressing that risk, NRC must reconsider its

analysis of sabotage in the 1996 generic EIS.

E. NRC Has Not Allowed the States to Challenge
the Generic EIS and Regulations in Relicensing
Proceedings.

NRC contends that the States have a "meaningful"

opportunity to challenge the findings in the 1996 generic EIS and

regulations, on both a generic and site-specific basis, in license

renewal proceedings. NRC Br. at 48. But, in practice, NRC has

not given the States that opportunity.

NRC claims, first, that, if the public comments it receives in

a license renewal proceeding indicate that the generic EIS and

rules incorrectly analyze an environmental impact on a generic

basis, NRC staff will either seek the Commission's approval to

suspend the rules on a generic basis or delay the license

application until it updates the generic EIS and rules. NRC Br. at

8. But NRC offers no example where it has ever taken such

action, and the States could find no indication that NRC has ever
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done so in any of the fifty license renewal proceedings it has

conducted.

Indeed, Massachusetts was not allowed to pursue its

contentions challenging NRC's generic findings in the license

renewal proceedings for the Pilgrim and Vermont Yankee plants.

Instead, NRC stated that "the appropriate way" to challenge those

generic findings was a rulemaking petition. In re Entergy

Nuclear Vt. Yankee LLC, 65 NRC at 20. NRC explained that:

It makes more sense for the NRC to study
whether, as a technical matter, the agency
should modify its requirements relating to
spent fuel storage for all plants across the
board than to litigate in particular
adjudications whether generic findings in
the GEIS are impeached by the Mass AG's
claims of new information.

Id. NRC has also indicated to both the First and Third Circuits

that the generic EIS and rules can be challenged only in a

rulemaking petition. See New Jersey Dep't of Envtl. Prot. v. NRC,

561 F.3d 132, 143 (3d Cir. 2009); Massachusetts v. United States,

522 F.3d 115, 127 (1st Cir. 2008); see also NRC Br. at 19, n.12.

NRC also claims that the States can use its waiver process

under 10 C.F.R. § 2.335 to challenge the generic EIS and
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regulations on a site-specific basis. NRC Br. at 48. Entergy

argues similarly that the States have engaged in a "serious

mischaracterization" by claiming that the generic EIS prevents

States from raising site-specific concerns in a relicensing

proceeding. Entergy Br. at 45. But again, NRC and Entergy cite

no instance when NRC has granted a waiver, and NRC routinely

denies such waivers. See In re Dominion Nuclear Conn., Inc.

(Millstone Nuclear Power Station, Units 2 and 3), 62 NRC 551

(2005); In re Entergy Nuclear Operations, Inc. (Indian Point

Nuclear Generating Units 2 and 3), LBP Order Denying 10 C.F.R.

§ 2.335 Waiver Petition (July 31, 2008), ML082130426, affid, CLI-

08-27 (November 6, 2008), ML083110749.6 Moreover, it is

unlikely that NRC would ever grant a waiver, given its view that

the purpose of the 1996 generic EIS and regulations was to

preclude review of Category 1 generic issues during license

renewal proceedings. See In re Fla. Power & Light Co. (Turkey

Point Nuclear Generating Plant, Units 3 and 4), 54 NRC 3, 22, 23

6 A petition for review of that waiver ruling is pending before

this Court, Burton v. NRC, No. 09-0005-ag (2d Cir. filed Jan. 5,
2009).
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n.14 (2001); In re Entergy Nuclear Operations, Inc., LBP Order

Denying 10 C.F.R. § 2.335 Waiver Petition, at 3-5, ML082130426;

see also NRC Staff Counsel's Opposition to § 2.335 Waiver

Petition, at 4-5 (Jan. 22, 2008), ML080230620.

In any event, a waiver in a specific relicensing proceeding

would not address NRC's failure to update its 1996 generic EIS to

reflect that site-specific factors affect the risk of fires at spent-fuel

pools. As shown in the States' opening brief and above, new

information refutes the central premise of that generic EIS, i e.,

that spent-fuel pools are uniformly susceptible to environmental

risks. As a result NRC needs to reconsider that EIS across the

board, rather than merely holding out the possibility of waivers

when a State or member of the public is able to show that site-

specific factors preclude application of the EIS to a particular

spent-fuel pool.

NRC's suggestion that the concerns raised by the States can

be resolved by granting plant-by-plant waivers also fails to take

into account that, without supplemental EISs, the States will not

have the information they need to analyze a specific reactor's
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spent-fuel pool. One of the primary goals of an EIS is to

"guaranteed that the relevant information will be made available"

to the public and the States. Robertson v. Methow Valley Citizens

Council, 490 U.S. 332, 349 (1989). Entergy criticizes

Massachusetts for failing to raise any site-specific concerns about

spent-fuel pools in the relicensing proceedings for the Pilgrim and

Vermont Yankee plants, or in its rulemaking petition, but fails to

understand that, because the supplemental EIS that NRC

prepared in those proceedings did not discuss Pilgrim's and

Vermont Yankee's spent-fuel pools, Massachusetts did not have

access to all the information it needed to raise such concerns. See

Entergy Br. at 45.

NRC has effectively used the 1996 generic EIS and

regulations as a barrier to conducting any additional analysis of

the environmental risks presented by spent-fuel pools. While it

now suggests that States have other means to present their

generic and site-specific concerns about those risks, the agency's

long-standing practices belie that claim.
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CONCLUSION

For the reasons stated above and in the States' opening

brief, the Court should vacate NRC's denial of Massachusetts' and

California's petitions for rulemaking and order NRC to grant the

petitions, or, in the alternative, remand to NRC for

reconsideration in compliance with NEPA, the Atomic Energy Act,

and the Administrative Procedure Act.
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