
THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

NEW JERSEY ENVIRONMENTAL )
FEDERATION, et al.,

)
Petitioners,

)
v. ) No. 09-2567

)
)

NUCLEAR REGULATORY COMMISSION, )
and UNITED STATES OF AMERICA, ))

Respondents, )
and )

EXELON CORPORATION, )
Intervenor.

FEDERAL RESPONDENTS' ANSWER TO PETITIONERS'

MOTION TO COMPEL

Preliminary Statement

Petitioners ask this Court to compel the Nuclear Regulatory

Commission ("NRC") to add at least one document, and perhaps

more, to the index of the hearing record in this case, which the NRC

Secretary has certified as complete. and the NRC has already filed

in this Court. Specifically, petitioners ask that the NRC be ordered



to add NRC's response to petitioners' request for a release of agency

documents under the Freedom of Information Act ("FOIA") - a

process entirely distinct from the adjudicatory hearing process that

led to this lawsuit - even though petitioners did no more than

mention the FOIA response in one of its adjudicatory pleadings, and

did not append it, incorporate it by reference, or offer it in evidence.

Though the controversy concerns but one document

petitioners wish to add to the record, petitioners have not

disclaimed future efforts to add similar documents to the record.'

The NRC cannot acquiesce in this unorthodox procedure. To add

this or any document to a properly certified index without

justification would leave the Commission and its adjudicatory

boards open to the charge that they deliberately ignored record

documents. This could lead to unfair and intolerable conclusions.

To be clear, the substance of the FOIA document is

undisputed - NRC did send petitioners a FOIA response stating that

the documents requested could not be provided because they were

I Petitioners "tentatively" claim, but do not identify, "other similar
references" in their pleadings that should also have been included
in the record. Motion to Compel at 8.
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not in agency files 2 - and petitioners can make of that what they

want. But NRC opposes petitioners' request because it would

create an unprincipled exception to the agency's ordinary record-

preparation practice under FRAP 16 and 17 - not to mention an

incredible burden - by requiring the agency to comb through

thousands of hearing record pages for "references" to documents

and then search for those referenced documents to supply in the

record certified to the Court of Appeals.

It matters not that "the FOIA response was specifically

referenced in a pleading to the Commission and was an agency

document that was readily available to the Commission." (Motion

to Compel at 5). Tens of thousands of documents are "readily

available" to the Commission, but mere reference in a pleading does

not make a document part of the agency's hearing record.

Discussion

While much of petitioners' arguments anticipate merits points

about the reasonableness of NRC's denial of a motion to reopen the

2 The agency FOIA response stated that the "subject records were
reviewed in Exelon's DC office and were not brought back to the
NRC."
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NRC hearing process, the issue before this Court on the current

motion is narrow and technical. Under FRAP 17(b)(1)(B), the

Secretary of the NRC provides to the Clerk of the Court of Appeals

"a certified list adequately describing all documents, transcripts of

testimony, exhibits, and other material constituting the record."

Composition of the record in turn is defined by FRAP 16 to include

the agency's order, any findings or report on which it is based, and

the pleadings, evidence, and other parts of the proceedings "before

the agency." Under these rules, the Secretary's certification is

essentially ministerial; she has no authority to add to (or subtract

from) the record that was created before the NRC in the proceedings

below by the parties' filings, the hearing transcript and agency

rulings.

Because FRAP 16 clearly specifies that inclusion in the record

requires that the document was "before the agency,"3 documents to

which parties merely refer in a pleading, but do not physically

append to a pleading or introduce into evidence at the hearing, are

not ordinarily part of "the record." In earlier times, a federal agency

3 The same limitation exists in 28 U.S.C. § 2112(b), "record on
review and enforcement of agency orders."

4



would simply certify the record (or index) from documents

physically compiled at the proceeding. But times have changed.

NRC now maintains a publicly-available electronic database of its

documents 4 and, in this case, it was the practice of the parties in

some instances to refer to the NRC database "accession number"

rather than append the document to a pleading.

Here, the NRC's original Certified Index did not include such

electronic database references. But the NRC Secretary could

scarcely be faulted for doing what agencies have done under FRAP

17 since time immemorial - compiling the physical record.

Responding to petitioners' post-certification e-mail to counsel

requesting inclusion of electronically-referenced documents, NRC

agreed to be flexible and accommodating:

Many of the items in your e-mail were not physically appended
to documents in the record, but were mentioned in pleadings
with an ADAMS Accession Number. In this electronic age,
however, for the sake of completeness and fairness, the NRC

4The NRC's Agencywide Documents Access and Management
System, known as "ADAMS," provides electronic, web-based access
to publicly available NRC documents. Documents are available at
the NRC Web site using this search interface through a link on the
Electronic Reading Room page. See http://www.nrc.gov/reading-
rm / adams/web-based. html.
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agrees to treat such documents as though they were physically
appended, and agrees to include these items in our Corrected
Certified Index of the Record. 5

Thus, as permitted by FRAP 16(b), the NRC agreed to supplement

its Certified Index of Record to include documents incorporated by

reference via ADAMS references.6

As the Court can plainly see, NRC has been more than

reasonable in compiling and certifying to this Court a record index

that contains all the pleadings, evidence and other parts of the

record "before the agency," in full compliance with FRAP 16

requirements. The law presumes that the NRC Secretary has been

faithful to this task. "[Djesignation of the administrative record, like

5 See Letter from Robert M. Rader, dated July 23, 2009 (attached).
Following another e-mail from petitioners' counsel, further
accommodations were made. See Letter from Robert M. Rader,
dated July 29, 2009 (attached). This letter pointed out that 27
items petitioners had requested for inclusion in the record were
already listed in the Index. NRC agreed to add another 31 items for
which ADAMS accession number references had been given. The
FOIA response that is the subject of this motion was one of the few
items NRC did not agree to add to the Index of Record.

6 A principled compromise for additions to the record on this basis -
reference to the agency's electronic database provides immediate
access to the document - is a far cry from adding documents willy
nilly just because a party referred to them in some pleading.
Therefore, this is not just "another" routine addition to the record.
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any established administrative procedure, is entitled to a

presumption of administrative regularity. The court assumes the

agency properly designated the Administrative Record absent clear

evidence to the contrary." Citizens for Alternatives to Radioactive

Dumping v. U.S. Dept. of Energy, 485 F.3d 1091, 1097 (10th Cir.

2007) (emphasis added and internal quotation and citation

omitted). See Kamara v. Attorney General, 420 F.3d 202, 212 (3d

Cir. 2005) (applying presumption of regularity).7

While NRC has included in the certified index those

documents identified in pleadings with an accession number to the

agency ADAMS database as an accommodation to petitioners'

concerns in this instance, that is a far cry from including any

document just because it is "readily available" to NRC or others who

choose to search for it.

7 See also United States v. Chemical Foundation, 272 U.S. 1, 14-15
(1926) ('The presumption of regularity supports the official acts of
public officers, and, in the absence of clear evidence to the contrary,
courts presume that they have properly discharged their official
duties."). Accord, Withrow v. Larkin, 421 U.S. 35, 47 (1975)
("presumption of honesty and integrity"); Starr v. FAA, 589 F.2d
307, 315 (7th Cir. 1979) ("normal presumption of good faith...
must be refuted by well-nigh irrefragable proof").
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If petitioners had simply attached a copy of the NRC FOIA

response to their NRC pleading, this motion would have been

unnecessary. Instead, petitioners apparently believe that mere

reference to the FOIA request in a pleading places the document in

the hearing "record," as that term is used in FRAP 17(b)(1)(B). This

is not so, and petitioners' motion should be denied.

Petitioners' mistaken interpretation of how an agency compiles

a hearing record per FRAP 17(b)(1)(B), if accepted, would place an

extraordinary burden on the limited resources of NRC and other

federal agencies. Under petitioners' theory, the agency's certifying

officer would be obliged to scour the record for "references" to other

documents not physically in the record. Searching a lengthy

hearing record for "references" would be extremely time-consuming

and cannot be justified by any rational reading of FRAP 17.

Placing NRC's FOIA response in the record is not necessary to

the "denial-of-information" argument petitioners say they wish to

make in their merits brief. 8 See Motion to Compel at 2-3. Only the

8 Below, the Commission relied on its "rules and long-standing
precedent barring discovery in connection with the preparation of
proposed contentions." Amergen Energy Co. (License Renewal for
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principle of how NRC compiles and certifies a hearing record is at

stake in petitioners' "Motion to Compel," not any ultimate merits

argument.

NRC has no quarrel with the authorities cited by petitioners

that the record consists of those documents directly or indirectly

considered by the agency in the proceeding. Motion to Compel at 6-

7. But this Court cannot presume NRC to have considered (or even

read) a FOIA document not physically part of the hearing record

before the agency. None of petitioners' authorities requires an

agency to extract document references from a party's pleadings and

scour its own agency files for those documents to include in the

record.

If the NRC FOIA response were to be added to the record now,

this Court would be considering "some new record made initially in

the reviewing court." Center for Auto Safety v. FHA, 956 F.2d 309,

Oyster Creek Nuclear Generating Station), CLI-08-28, 68 NRC 658,
676 and n.73 (2008). The Commission thereby affirmed the ruling
of its hearing tribunal, the Atomic Safety and Licensing Board, on
this very point. See Amergen, LBP-08-12, 68 NRC 5, 27 n.23 (2008)
("It is well established that discovery is not permitted for the
purpose of developing a motion to reopen the record or to assist a
petitioner in the framing of contentions.")

9



314 (D.C. Cir. 1992). But judicial review of administrative action

based on extra-record material is "incompatible with the orderly

functioning of the process of judicial review. Burlington Truck Lines,

Inc. v. United States, 371 U.S. 156, 169 (1962). This is so because

"the focal point for judicial review should be the administrative

record already in existence, no some new record made initially in

the reviewing court." FPC v. Transcontinental Gas Pipe Line Corp.,

423 U.S. 326, 331 (1976), quoting Camp v. Pitts, 411 U.S. 138, 142

(1973). For this reason, exceptions to the rule prohibiting extra-

record supplementation are narrowly defined. Commercial Drapery

Contractors, Inc. v. United States, 133 F.3d 1, 7 (D.C. Cir. 1998).

No court has ever ruled that merely referring to a document in

a pleading puts the reference "before the agency." Such a reading

of FRAP 16 and 17 would turn the rules on their head - agencies,

not the parties themselves, would bear responsibility for physically

placing documents into the record. Accordingly, adopting

petitioners' suggestion that every agency document "readily

available" to the Commission be potentially part of the record

(Motion to Compel at 5) would undercut the defined purpose and
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scope of certification under FRAP 17 and render meaningful judicial

review overly complex.

In the final analysis, NRC's interpretation in this case of what

constitutes the record under FRAP 16 and 17 is reasonable and

should not be disturbed.

Conclusion

Petitioners' motion has no basis in FRAP 17 and should be

denied. Petitioners are free to address their arguments regarding

FOIA discovery in their merits brief, and can do so just as ably

without the relief they seek.

Respectfully submitted,

•JOQN E. ARBAB NF. CORDES, JR.(

Attorney
Appellate Section
Environmental and Natural

Resources Division
U.S. Department of Justice
P.O. Box 23795
Washington, D.C. 20026-3795

August 19, 2009

W0{icitor

ROBERT M. RADER
Senior Attorney
Office of the General Counsel
U.S. Nuclear Regulatory
Commission
11555 Rockville Pike
Mailstop 15D21
Rockville, MD 20852
301-415-1955
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UNITED STATES
NUCLEAR REGULATORY COMMISSIONr@ WASHINGTON, D.C. 20555-0001

July 23, 2009

VIA E-MAIL AND FIRST-CLASS MAIL

Richard Webster, Esq.
Eastern Environmental Law Center
744 Broad St.
Suite 1525
Newark, NJ 07102

Re: New Jersey Environmental Federation v. NRC, No. 09-2567 (3d Cir.)

Richard,

I have your e-mail request (July 2 15t) asking the NRC to include "additional materials" in
the Certified Index of the Record signed by the Secretary of the NRC in this case on July
7, 2009. Below, after explaining our certifying process, I've responded to each of your
requests. Some materials you designate are already in the Certified Index, others NRC
is willing to add to the Certified Index, and still others appear to be outside the record.

Under FRAP 17(b)(1 XB), the Secretary of the NRC provides to the Clerk of the Court of
Appeals "a certified list adequately describing all documents, transcripts of testimony,
exhibits, and other material constituting the record."

Composition of the record in turn is defined by FRAP 16 to include the agency's order,
any findings or report on which it is based, and the pleadings, evidence, and other parts
of the proceedings "before the agency." Under these rules, the Secretary's certification
is essentially ministerial; she has no authority to add to (or subtract from) the record that
was created before the NRC in the proceedings below.

Because the rule clearly specifies that the document must be one that was "before the
agency," documents to which parties merely refer, but do not physically append to
pleadings or other record documents, or do not introduce into evidence at hearings, are
not ordinarily part of "the record."

Many of the items in your e-mail were not physically appended to documents in the
record, but were mentioned in pleadings with an ADAMS Accession Number. In this
electronic age, however, for the sake of completeness and fairness, the NRC agrees to
treat such documents as though they were physically appended, and agrees to include
these items in our Corrected Certified Index of the Record.

That said, here is what I found in investigating your requests. First, the following items

you mentioned are already in the Certified Index:

Your List Certified Index of the Record

Item 1 ID No. 486
Item 11 ID No. 285
Item 12 ID No. 343



Items 13 and 14
Item 17
Item 18
Item 19
Item 27 (same as item 193
Item 34
Item 38
Item 39
Item 43
Item 44

Items 45 and 48
Item 49
Item 50
Item 51
Item 52
Item 60
Item 61
Item 62
Item 63
Item 64
Item 65

ID Nos. 256, 258 and 421, 420 (corrected)
ID No. 484
ID No. 541
ID No. 475
ID No. 475
ID No. 354
ID No. 48
I D No. 359
ID No. 360
ID No. 370
ID Nos. 328, 371, 378 (excerpts)
ID No. 399
ID No. 329
ID No. 269
ID No. 275
ID No. 472
ID No. 267
ID No. 391
ID No. 276
ID No. 355
ID No. 259

Second, per my explanation above about documents to which intervenors have referred
in their pleadings, the NRC agrees to include the following items from your list in a
Corrected Certified Index of the Record: Items 2-9, 10, 12, 15, 18, 20, 21 (duplicate of
26), 25, 28, 30 (excerpted pages), 40, 41, 46, 47, 54, 55, 57 and 67-71.

Third, as for the remainder of your list, I cannot act on your request without a showing
that the designated items were Introduced Into the record below by one of the parties,
the Licensing Board or the Commission. Obviously, those items without an ADAMS
Accession No. are very unlikely to be certified as part of the record.

Please call or write if you have any questions about this response. Thank you.

Yours truly,

Robert M. Rader
Senior Attorney
Office of the General Counsel
Nuclear Regulatory Commission
(301) 415-1955 (voice)
(301) 415-3200 (fax)
Robert. Rader(anrc.gov (e-mail)

cc: All Parties



Second, per the explanation in my letter of July 23, 2009. the NRC agrees to include the
following items from your list in a Supplemented Certified Index of the Record: Items 2-9,
12, 15, 20 (duplicate of 26), 21 25, 28, 29, 30 (excerpted pages), 40-42, 44, 46, 47, 53-
55, 57 and 67-71.

As for the remainder of your list, I cannot act on your request because your clients have
not made a showing that the designated items were introduced into the record below by
one of the parties, the Licensing Board or the Commission.

To respond to the points in your e-mails, I did not agree (and do not agree) that a
pleading merely referencing an agency document may be deemed to be part of the
record and treated as such in the Certified Index. Again, only documents actually
provided to the Board and Commission form the record. As I stated earlier, I am willing
to agree that, in the electronic age, providing an Accession No. from our ADAMS
database is equivalent to appending the document to a filing. That is far different,
however, from merely mentioning the document by title.

As for the excerpted documents, for which you suggest that we supply the entire
document, it is not the function of the Certified Index to list documents in a fashion that
one party or another deems appropriate to provide "context," as you suggest. Rather, it
is the responsibility of parties to provide the Board and Commission with whatever
documents, or portions of documents, by way of pleadings and evidence necessary for
their respective cases. You can verify the excerpted portions that are part of the record
through the ADAMS references in the Certified Index.

We appreciate your efforts to identify record materials that our original list did not
include. We plan to amend the Certified Index as specified above, and would be happy
to amend the list again If additional items come to light that were provided to the
Licensing Board or the Commission in the Oyster Creek adjudication.

Thank you.

t744
Robert M. Rader
Senior Attorney
Office of the General Counsel
Nuclear Regulatory Commission
(301) 415-1955 (voice)
(301) 415-3200 (fax)
Robert. RadgrCZDnrc.pov (e-mail)

cc: All Parties



UNITED STATES
0 NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

July 29, 2009

VIA E-MAIL AND FIRST-CLASS MAIL

Richard Webster, Esq.
Eastern Environmental Law Center
744 Broad St.
Suite 1525
Newark, NJ 07102

Re: New Jersey Environmental Federation v. NRC, No. 09-2567 (3d Cir.)

Dear Mr. Webster,

This responds to your e-mail requests (July 21 "and July 24 th) asking the NRC to include.additional materials" in the Certified Index of the Record signed by the Secretary of the

NRC in this case on July 7, 2009, and updates my letter to you in this matter of July 23,
2009.

After further review, the following Items you mentioned are already in the Certified Index:

Your List Certified Index of the Record

Item
Item

1i
10

Item 11
Item 12
Items 13 and 14
Item 17
Item 18
Item 19
Item 27 (same as item 19)
Item 34
Item 38
Item 39
Item 43

ID No. 486
ID No. 98
ID No. 285
ID No. 343
ID Nos. 256, 258 and 421, 420 (corrected)
I D No. 484
ID No. 541
ID No. 475
ID No. 475
ID No. 354
ID No. 48
ID No. 359
ID No. 360
ID No. 370
ID Nos. 328, 371., 378 (excerpts)
ID No. 399
ID No. 329
ID Ng. 269
ID No. 275
ID No. 472
ID No. 267
ID No. 391
ID No. 276
ID No. 355
ID No. 259

Item 44
Items 45 and 48
Item 49
Item 50
Item 51
Item 52
Item 60
Item 61
Item 62
Item 63
Item 64
Item 65



CERTIFICATE OF SERVICE

I hereby certify that I have on this 19th day of August 2009

served, by electronic transmission, a copy of FEDERAL

RESPONDENTS' ANSWER TO PETITIONERS' MOTION TO

COMPEL upon the following:

Richard Webster, Esq.
Julia LeMense, Esq.
Eastern Environmental Law Center
744 Broad St., Suite 1525
Newark, NJ 07102

Brad Fagg, Esq.
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Ave., NW
Washington, DC 20004

Robert M. Rader


