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MOTION FOR EXTENSION OF TIME FOR THE STATE OF NEW YORK
TO SEEK SUMMARY DISPOSITION ON A FUNDAMENTAL

ISSUE RAISE]? BY CONTENTION 16/16A

The State of New York files this motion to request that the time within which it would be

required to file a motion for summary disposition on a fundamental issue raised by State

Contention 16/16A be extended to no later than August 28, 2009. The issue which New York

State believes is now ripe for summary disposition is: whether the NRC Staff s approval of, and

reliance on, a straight-line Gaussian air dispersion plume model was scientifically acceptable for

the Indian Point site NEPA SAMA analyses in light of the complexities of relevant factors at the

site.

On July 27, 2009, the State first learned of a presentation given by the Nuclear

Regulatory Commission at the 2009 National Radiological Emergency Planning Conference that

addressed the adequacy of different air dispersion models in predicting the geographic scope and

concentration of a release of pollutants fr6m a source (ML091050257). NRC Staff did not

disclose the presentation to the State as part of Staff's document production in this proceeding

under 10 C.F.R. § 2.33 6(b)(3). The State believes that information contained in the presentation,

along with previously available information, demonstrates that a fundamental issue raised by

Contention 16/16A is appropriate for summary disposition in the State's favor.
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Pursuant to 10 C.F.R. § 2.323, the State's motion for summary disposition on a

fundamental issue raised by Contention 1 6/16A based on its discovery of the NRC presentation

"must be made no later than ten (10) days after the occurrence or circumstances from which the

motion arises." Upon learning of the document, the State expeditiously reviewed the document

and consulted with its air dispersion expert and completed such consultations during the week of

August 3.1 For the following reasons, the State respectfully requests that it be allowed to file its

motion for summary disposition on Contention 16/16A by no later than August 28, 2009. The

State requests this extension because discovery of the document necessitated review and

discussion with the State's expert and review of documents produced by NRC Staff in this

proceeding. At this time, preparation of a summary disposition motion cannot be done

thoroughly within the ten day deadline for filing a motion due to the limited availability of

lawyers and experts, both because of summer schedules and the need for additional internal

management review, and deadlines in other matters. The State does not" believe that any party or

intervenor will be prejudiced by the modest extension requested by the State. On the other hand,

the possibility of resolving an issue on summary disposition will streamline the proceedings,

allow the Board to focus on matters as to which material disputes remain and justifies the brief

extension requested.

Although it appears that the NRC presentation was first posted on ADAMS on April 15, 2009, the ten days to

make a motion based on the presentation cannot, in all fairness, begin on that date because (1) it is unreasonable to
expect any party to conduct routine scrutiny of ADAMS, which is not organized according to admitted contentions
in licensing proceedings; (2) ADAMS has experienced various technical problems in recent months (as has been
noted frequently on its "public" webpage); and (3) in this case the State submits that it was reasonably entitled to
rely on NRC Staff to produce this document to the intervenors pursuant to the Staff's obligations under 10 C.F.R. §
2.336(b)(3). The State should not be required to check ADAMS for relevant documents that Staff was required to
produce. Requiring parties to double-check NRC Staff s production would be time-consuming and burdensome and
undermine the Commission's goals when it revamped Part 2 regulations. See NRC Statement of Consideration, 69
Fed. Reg. 2182.
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Consultation with Parties Pursuant to 10 C.F.R. § 2.323

On Tuesday, August 11, 2009, Assistant Attorney John Sipos held telephone

conversations with Entergy's counsel Paul Bessette and subsequently with NRC Staff counsel

Sherwin Turk and Entergy's counsel Katherine Sutton, Martin O'Neill, and Mr. Bessette. Mr.

Sipos explained the State's concern and position about 10 C.F.R. § 2.323 and the State's belief

that it should file a motion for an extension of time. Counsel for Entergy and NRC Staff stated

that they believed that a motion by the State was not necessary and that the 10 day provision in

10 C.F.R. § 2.323 did not apply to motions for summary disposition. Counsel for both Entergy

and NRC Staff stated that they did not oppose the State's request for additional time.

Conclusion

Since the 10 day limit is a regulatory requirement, the parties cannot stipulate to its non-

applicability and thus, notwithstanding that the parties do not oppose the request for extension of

time, the State submits that this motion formally requesting additional time is necessary. The

State of New York respectfully requests the Board approve a filing date of August 28, 2009 for

the State's motionfor summary disposition of that portion of Contention 16/16-A alleging that

Staff s use of, and Staff s approval of Entergy's use of, a straight-line Gaussian plume model

was scientifically erroneous when applied to the complexities of relevant factors present at the

Indian Point site.

For all the reasons stated and in the interest of justice, the State of New York requests

that its motion for an extension of time be granted.



Respectfully submitted,

August 13, 2009

Janice A. Dean
Lisa Feiner
Assistant Attorneys General

by:John j•.io \)•••y

Assistant Attorney General
Office of the Attorney General
for the State of New York
The Capitol
Albany, New York 12224
Telephone: (518) 402-2251

Joan Leary Matthews
Associate Commissioner for Hearings and Mediation Services
New York State Department of Environmental Conservation
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CERTIFICATE OF SERVICE

I certify that on August 13, 2009, a motion by the State of New York for an extension of
time to seek summary disposition on a fundamental issue raised by Contention 16/16A was
served on the following judges, law clerks, offices, organizations, attorneys, parties, and/or
petitioners via e-mail and first-class U.S. mail at the e-mail and street addresses. that follow:

Lawrence G. McDade, Chair
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
•Mailstop 3 F23
Two White Flint North
11545 Rockville Pike
Rockville, MD 20852-2738
Lawrence.McDade@nrc.gov

Richard E. Wardwell
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mailstop 3 F23
Two White Flint North
11545 Rockville Pike
Rockville, MD 20852-2738
Richard.Wardwell@nrc.gov

Kaye D. Lathrop
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
190 Cedar Lane E.
Ridgway, CO 81432
Kaye.Lathrop@nrc.gov

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mailstop 3 F23
Two White Flint North
11545 Rockville Pike
Rockville, MD 20852-2738

Zachary S. Kahn, Esq.
Law Clerk
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mailstop 3 F23
Two White Flint North
11545 Rockville Pike
Rockville, MD 20852-2738
Zachary.Kahn-nrc.gov



Office of Commission Appellate
Adjudication
U.S. Nuclear Regulatory Commission
Mailstop 16 G4
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
ocaamail@nrc.gov

Office of the Secretary
Attn: Rulemaking and Adjudications Staff
U.S. Nuclear Regulatory Commission
Mailstop 3 F23
Two White Flint North
11545 Rockville Pike
Rockville, MD 20852-2738
hearingdocket@nrc.gov

Sherwin E. Turk, Esq.
David E. Roth, Esq.
Andrea Z. Jones, Esq.
Beth N. Mizuno, Esq.
Brian G. Harris, Esq.
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Mailstop 15 D21
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
Sherwin.Turk@nrc.gov
David.Roth@nrc.gov
j essica.bielecki@nrc.gov
Beth.Mizuno@nrc.gov
marcia.simon@nrc.gov
brian.harris@nrc.gov

Kathryn M. Sutton, Esq.
Paul M. Bessette, Esq.
Martin J. O'Neill, Esq.
Mauri T. Lemoncelli, Esq.
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, NW
Washington, DC 20004
ksutton@morganlewis.com
pbessette@morganlewis.com
martin.o'neill@morganlewis.com
mlemoncelli@morganlewis.com
cadams@morganlewis.com

Elise N. Zoli, Esq.
Goodwin Procter, LLP
Exchange Place
53 State Street
Boston, MA 02109
ezoli@goodwinprocter.com

William C. Dennis, Esq.
Assistant General Counsel
Entergy Nuclear Operations, Inc.
440 Hamilton Avenue
White Plains, NY 10601
wdennis@entergy.com

Robert D. Snook, Esq.
Assistant Attorney General
Office of the Attorney General
State of Connecticut
55 Elm Street
P.O. Box 120
Hartford, CT 06141-0120
robert. snook@po. state.ct.us

Gregory Spicer, Esq.
Office of the Westchester County Attorney
Michaelian Office Building.
148 Martine Avenue, 6th Floor
White Plains, NY 10601
gss 1 @westchestergov.com



Daniel E. O'Neill, Mayor
James Seirmarco, M.S.
Village of Buchanan
Municipal Building
236 Tate Avenue
Buchanan, NY 10511-1298
vob@bestweb.net

Daniel Riesel, Esq.
Thomas F. Wood, Esq.
Jessica Steinberg, J.D.
Sive, Paget & Riesel, P.C.
460 Park Avenue
New York, NY 10022
driesel@sprlaw.com
j steinberg@sprlaw.com

Michael J. Delaney, Esq.
Vice President - Energy Department
New York City Economic Development
Corporation (NYCEDC)
110 William Street
New York, NY 10038
mdelaney@nycedc.com

Manna Jo Greene, Director
Hudson River Sloop Clearwater, Inc.
112 Little Market St.
Poughkeepsie, NY 12601
Mannaj o@clearwater.org

Executed on:

August 13, 2009
Albany, New York

Stephen Filler, Esq.
Board Member
Hudson River Sloop Clearwater, Inc.
Suite 222
303 South Broadway
Tarrytown, NY 10591
sfiller@nylawline.com

Ross H. Gould
Member
Hudson River Sloop Clearwater, Inc.
10 Park Ave, #5L
New York, NY 10016
rgouldesq@gmail.com

Phillip Musegaas, Esq.
Deborah Brancato, Esq.
Riverkeeper, Inc.
828 South Broadway
Tarrytown, NY 10591
phillip@riverkeeper.org
dbrancato@riverkeeper.org

John J. Sipos
Office of the Attorney General
State of New York
State Capitol
Albany, New York 12224-0341
John. Sipos@oag. state.ny.us


