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UNITED STATES OF AMERICA 
 NUCLEAR REGULATORY COMMISSION 
 
 BEFORE THE COMMISSION 
 
In the Matter of ) 
 ) 
DETROIT EDISON CO. )  Docket No. 52-033-COL  
 )     
(Fermi Nuclear Power Plant, Unit 3) ) 
  
 

NRC STAFF BRIEF IN OPPOSITION TO THE APPLICANT’S APPEAL FROM LBP-09-16 
 

INTRODUCTION 

Pursuant to Title 10, Code of Federal Regulations § 2.311(b), the NRC staff files this 

brief in opposition to Detroit Edison Co.’s appeal from LBP-09-16.  Detroit Edison Co. (Fermi 

Nuclear Power Plant, Unit 3), LBP-09-16, 69 NRC __ (July 31, 2009) (slip op.) (Appeal).  The 

Staff opposes the Appeal because Detroit Edison Co. (Applicant) has not correctly 

characterized recent Federal standing jurisprudence; nor has the Applicant identified any policy 

reasons why the NRC should abandon the proximity presumption as a basis for establishing 

standing in NRC proceedings concerning combined operating licenses. 

BACKGROUND 

 By letter dated September 18, 2008, Applicant submitted a combined license application 

for one Economic Simplified Boiling Water Reactor to be located at the site of the operating 

Fermi Nuclear Power Plant, Unit 2, in Monroe County, Michigan.  The Federal Register notice of 

docketing was published on December 2, 2008 (73 Fed. Reg. 73,350), and the Federal Register 

notice of hearing was published on January 8, 2009 (74 Fed. Reg. 836).  The Hearing Notice 

included an “Order Imposing Procedures for Access to Sensitive Unclassified Non-Safeguards 

Information and Safeguards Information for Contention Preparation.”  On March 3, 2009, 

petitioners Beyond Nuclear, Citizens for Alternatives to Chemical Contamination, Citizens 

Environmental Alliance of Southwestern Ontario, Don’t Waste Michigan, the Sierra Club, and 

numerous individuals filed a petition to intervene alleging standing, and proffering 13 
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contentions.  On April 4, 2009 the Staff answered the petition agreeing that Petitioners had 

standing, and agreeing that Petitioners had proffered one partly admissible contention1.   

On July 31, 2009, the Board granted the request for hearing, finding standing for each of 

the petitioners, and admitting four contentions.  See Fermi, LBP-09-16, 69 NRC at __ (slip op. at 

2).  On August 10, 2009, the Applicant filed the instant appeal, arguing that the Board’s standing 

analysis was erroneous, and that the proximity presumption should be abandoned.  The basic 

argument of the Applicant’s Appeal to the Commission is: 1) The Commission follows 

contemporaneous concepts of judicial standing; 2) The Commission’s proximity presumption is 

based on the Commission’s understanding of contemporaneous concepts of judicial standing; 3) 

Concepts of judicial standing have changed; and thus 4) The proximity presumption should be 

abandoned for continued consistency with current judicial standing principles.  As discussed 

below, the Appeal should be denied 

DISCUSSION 

1. Current Federal Standing Jurisprudence Is Not Inconsistent With the Commission’s 
Proximity Presumption 

 
 The Applicant argues that while “[t]he Commission’s ‘proximity presumption’ has 

remained relatively unchanged since the late-1970s,” Appeal at 4, “judicial concepts of standing 

have been clarified since that time, effectively refuting the basis for the presumption.”  Id.  The 

Applicant’s claim that contemporaneous concepts of judicial standing undermine the proximity 

presumption is incorrect.2 

                                                            
1 The Staff notes that it did not present the argument in this brief before the Board.  However, the 

Staff did not have the opportunity to present it since the Staff is not afforded an opportunity to respond to 
the Applicant’s answer, which is the first place the Applicant’s standing argument was raised in this 
proceeding.   

2  The proximity presumption only applies in proceedings for “construction permits, operating 
licenses, or significant amendments thereto. . . .  Absent situations involving such obvious potential for 
offsite consequences, a petitioner must allege some specific ‘injury in fact. . . . ‘”  Florida Power and Light 
Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329-30 (1989).   



-    - 3

 The Applicant argues that the U.S. Supreme Court’s recent decision in Summers v. 

Earth Island Institute, 555 U.S.  __ (Mar. 3, 2009) (slip op.) (docket no. 07-463) “directly 

undermines the basis for the proximity presumption.”  Appeal at 6.  According to the Applicant, 

the Court in Summers rejected a standing test that would have accepted a statistical probability 

that some of an organization’s members would be threatened with concrete injury.  In doing so, 

according to the Applicant, “the Supreme Court rejected a standing test that is substantially 

similar to the NRC’s proximity presumption.”  Appeal at 6.  But Summers cannot be fairly read 

as contrary to the proximity presumption.  Rather, Summers affirms existing organizational 

standing principles, and is otherwise inapposite. 

 Summers concerns the Forest Service Decisionmaking and Appeal Reform Act (106 

Stat. 419, note following Title 16, United States Code § 1612; Appeal Reform Act).  The Appeal 

Reform Act establishes a notice, comment and appeal process for certain Forest Service 

activities, including salvage timber sales.  The Forest Service’s implementing regulations 

exempted from this notice, comment and appeal process all timber leases of less than 250 

acres.  Summers, slip op. at 2.  In September, 2003, the Forest Service issued a decision 

memorandum approving the Burnt Ridge Project, a salvage sale of 238 acres of timber.  Id.  

The Forest Service issued the memorandum without complying with the provisions of the 

Appeal Reform Act, pursuant to the regulation.  Id.  Environmental groups sued, arguing that the 

Forest Service’s regulations violate the Appeal Reform Act.  Id.   

 Following issuance of a preliminary injunction blocking the timber sale, the Forest 

Service and the environmental groups settled their dispute over the Burnt Ridge Project.  Id. at 

3.  The District Court, however, proceeded to adjudicate the merits of the environmental groups’ 

rule challenge, and entered an injunction against the rule’s application.  Id.  On appeal, the 

environmental groups identified no other application of the invalidated regulations that threatens 

harm to the interests of their members.  Id. at 6.  Another affidavit alleged only that the affiant 

suffered past harm from development of Forest Service land, and that the affiant plans to visit 
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several unnamed National Forests in the future.  Id.  This was the standing claim that lead the 

Supreme Court to conclude that a “procedural right without some concrete interest that is 

affected by the deprivation–a procedural right in vacuo–is insufficient to create Article III 

standing.”  Id. at 8.  Summers is not analogous to the circumstances of the Fermi combined 

license proceeding.  Here, specifically identified petitioners have identified the proximity of their 

residence to a precisely located proposed nuclear plant, and have stated with particularity their 

interest in this proceeding.  See Fermi, LBP-09-16, 69 NRC at __ (slip op. at 4-6).   

 The Fermi Board concluded that the proximity presumption is consistent with 

contemporaneous concepts of judicial standing, and that “the Commission applied its expertise 

to determine that persons living within a 50-mile radius of a nuclear reactor ‘face a realistic 

threat of harm if a release of radioactive material were to occur from the facility.’”  Fermi, LBP-

09-16, 69 NRC at __ (slip op. at 7) (citing Calvert Cliffs 3 Nuclear Project, LLC, and Unistar 

Nuclear Operating Serv., LLC (Combined License Application for Calvert Cliffs Unit 3), LBP-09-

04, 69 NRC __, __ (slip op. at 12) (Mar. 24, 2009)).  The Applicant claims that Summers 

rejected a standing test that would have accepted a statistical probability that some of an 

organization’s members would be threatened with concrete injury.  In so doing, according to the 

Applicant, “the Supreme Court rejected a standing test that is substantially similar to the NRC’s 

proximity presumption.”  Appeal at 6.     

 However, the Applicant misapplies the Court’s reasoning in Summers.  The Court’s 

discussion of statistical probability of harm rejected an argument raised in the dissent which 

would have determined organizational standing by determining “whether, accepting the 

organization’s self-description of the activities of its members, there is a statistical probability 

that some of those members are threatened with concrete injury . . . . This novel approach to 

the law of organizational standing would make a mockery of our prior cases, which required 

plaintiff-organizations to make specific allegations establishing that at least one identified 

member had suffered or would suffer harm.”  Summers, slip op. at 9.    The Court did not hold 



-    - 5

that a statistical probability of injury itself could not be the basis for standing.  Rather, it repeated 

the longstanding Federal principle that “[t]his requirement of naming the affected members has 

never been dispensed with in light of statistical probabilities . . . .”  Summers slip op. at 10 

(internal citation omitted).   

 Far from rejecting the rationale of the proximity presumption and NRC standing 

principles, this statement by the Supreme Court echoes them.  See Fermi, LBP-09-16, 69 NRC 

at __ (slip op. at 5 and n. 22) (“Where an organization seeks to establish representational 

standing, it must demonstrate that at least one of its members would be affected by the 

proceeding and identify that member by name and address.  Moreover, the organization must 

show that the members would have standing to intervene in their own right, and that the 

identified members have authorized the organization to request a hearing on their behalf”); see 

also Sequoyah Fuels Co. and General Atomics (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 

72 (1994) (citing Houston Lighting & Power Co. (Allens Creek Nuclear Generating Station, Unit 

1), ALAB-535, 9 NRC 377, 389-400 (1979)). Thus, Summers does not challenge the proximity 

presumption, and is consistent with NRC standing jurisprudence.   

 The Applicant also argues that the proximity presumption is inconsistent with judicial 

standing principles because the proximity presumption does not require an injury be concrete, 

but only hypothetical, and that a petitioner is not required to establish that he or she will be 

personally injured by the proposed action.  Appeal at 7.  The Applicant is paraphrasing Lujan v. 

Defenders of Wildlife, 504 U.S. 555 (1992), which provides that “the irreducible constitutional 

minimum of standing contains three elements.  First, the plaintiff must have suffered an ‘injury in 

fact’–an invasion of a legally protected interest which is (a) concrete and particularized . . . and 

(b) ‘actual or imminent, not ‘conjectural’ or ‘hypothetical’ . . . . Second, there must be a causal 

connection between the injury and the conduct complained of–the injury has to be ‘fairly 

trace[able]’ to the challenged action . . . . Third, it must be ‘likely,’ as opposed to merely 

‘speculative,’ that the injury will be ‘redressed’ by a favorable decision.’”  Lujan, 504 U.S. at 560-
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61 (internal citations omitted).  But Lujan does not upset the proximity presumption.  Rather, the 

Staff views the proximity presumption as a shortcut for the Lujan standing test, i.e. that the 

Commission presumes that those individuals within 50 miles of a proposed new reactor can 

establish an imminent injury that would be redressed through denial or modification of the 

license for the proposed new reactor.  See e.g. Florida Power and Light Co. (St. Lucie Nuclear 

Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325,  (1989) (holding that living within a 

specific distance of a proposed plant is sufficient to confer standing in those cases where there 

is an obvious potential for offsite consequences.)     

Further, when the Commission assessed whether to change the standing analysis 

specified in 10 C.F.R. § 2.714 in the newly created 10 C.F.R. § 2.309(d) in 2004, it noted that 

Commission practice is consistent with contemporaneous concepts of judicial standing, and 

concluded that no change was therefore necessary: 

The Commission does not believe that § 2.309 needs to specify 
that a showing of standing is the general rule for participation in 
NRC hearings, inasmuch as the basic structure of the rule 
requires a demonstration of standing in order to participate as a 
party . . . .  While Article III of the Constitution does not constrain 
the NRC hearing process, our hearings therefore, are not 
governed by judicially-created standing doctrine, see Envirocare 
of Utah, Inc. v. NRC, 194 F.3d 72 (D.C. Cir. 1999), the 
Commission nonetheless has generally looked to judicial concepts 
of standing where appropriate to determine those interests 
affected within the meaning of Section 189a of the AEA.  
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 
and 2), CLI–99–04, 49 NRC 185, 188 (1999), citing Portland Gen. 
Elec. Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI–76–
27, 4 NRC 610, 613–14 (1976).  The Commission contemplates 
no change in this practice.  Accordingly, no change to the rule has 
been made in this regard. 
 

“Changes to Adjudicatory Process; Final Rule,” 69 Fed. Reg. 2182, 2200 (Jan. 14, 2004).  Thus, 

in 2004 (12 years post-Lujan), the Commission found its standing analysis consistent with 

contemporaneous concepts of judicial standing.  Nothing in the Applicant’s appeal has 

demonstrated otherwise.  Moreover, the language of Lujan itself cannot be read for the 
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proposition that a petitioner living near a proposed facility does not have standing by proximity 

alone.  The Court in Lujan stated  

There is much truth to the assertion that “procedural rights” are 
special: The person who has been accorded a procedural right to 
protect his concrete interests can assert that right without meeting 
all the normal standards for redressability and immediacy. Thus, 
under our case law, one living adjacent to the site for proposed 
construction of a federally licensed dam has standing to challenge 
the licensing agency's failure to prepare an environmental impact 
statement, even though he cannot establish with any certainty that 
the statement will cause the license to be withheld or altered, and 
even though the dam will not be completed for many years.  
 

Lujan, 555 U.S. at 573 n. 7.  The scenario described above is analogous to an NRC combined 

license proceeding.  As in the dam example in Lujan, the proximity presumption gives an 

individual living near the site of a proposed reactor standing to assert a challenge to the 

proposed reactor in the NRC COL proceeding.  Applying the principles articulated by the 

Supreme Court in Lujan, it is clear that a party has standing in an NRC COL proceeding 

regarding the licensing of a proposed, unbuilt facility based upon the threat of future harm.   

 Neither Lujan nor Summers conflict with the Commission’s use of the proximity 

presumption.  Rather, as described above, a presumption in favor of standing for proximal 

residents, accounting for the nature of the proposed action, and its possible consequences is 

reasonable, and comports with contemporaneous concepts of judicial standing.      

2. The Commission is Not Bound to Follow Contemporaneous Concepts of Judicial 
Standing and May Retain the Proximity Presumption 

 
Even assuming that contemporaneous concepts of judicial standing do, in fact, conflict 

with the proximity presumption, the Commission is not compelled to abandon the proximity 

presumption as the Applicant asserts.  See e.g. St. Lucie, CLI-89-21, 30 NRC at 329.   This is 

because the Commission is not required to strictly apply judicial concepts of standing.  While the 

Commission, as a general rule, follows contemporaneous concepts of judicial standing, those 

concepts are used as guidance for interpreting the binding provisions for standing in 

Commission proceedings: NRC regulations and Section 189a of the Atomic Energy Act (AEA).   
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 The two main cases cited by the Applicant for the proposition that “the Commission has 

long applied contemporaneous judicial concepts of standing,” Appeal at 4, do not stand for the 

proposition that the Commission applies these rules strictly.  Rather, they suggest that 

contemporaneous concepts of judicial standing are “useful guides” in determining a petitioner’s 

right to standing under Section 189a of the AEA.  See Portland General Electric Company 

(Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613 (1976) (citing Edlow 

International Co. (Agent for the Government of India on Application to Export Special Nuclear 

Material), CLI-76-6, 3 NRC 563, 570)) (“Nevertheless, administrative agencies have generally 

accepted the standards announced by the federal courts as useful guides in determining the 

kinds of interests a petitioner must establish to sustain a claim for participation in a proceeding 

as a matter of right”).    

 The seminal Commission case for the principle that boards should follow 

contemporaneous concepts of judicial standing is Pebble Springs, where the Commission 

stated that “we are of the opinion that judicial concepts of standing should be applied by 

adjudicatory boards in determining whether a petitioner is entitled to intervene in our 

proceedings as a matter of right under Section 189 of the Atomic Energy Act.”  Pebble Springs, 

CLI-76-27, 4 NRC at 612.  But the Commission has qualified this prescription.  In Yankee 

Atomic Electric Company (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185 (1998), the 

other central case relied upon by the Applicant, the Commission stated that “[w]hen determining 

whether a petitioner has established the necessary ‘interest’ under subsection (d)(1) [of 10 CFR 

§ 2.714, now Section 2.309], the Commission has long looked for guidance to judicial concepts 

of standing.”  Yankee, CLI-98-21, 48 NRC at 195 (emphasis added).   

In addition, the Commission has denied standing to a petitioner who was found to satisfy 

contemporaneous concepts of judicial standing.  Instead, the Commission, informed by 

contemporaneous concepts of judicial standing, relied directly upon the Commission’s organic 

statute, specifically, Section 189a of the AEA.  See Quivra Mining Co. (Ambrosia Lake Facility), 
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CLI-98-11, 48 NRC 1 (1998) and International Uranium Corp. (Receipt of Material from 

Tonawanda, New York), CLI-98-23, 48 NRC 259 (1998), consolidated and aff’d, Envirocare of 

Utah, Inc. v. NRC, 194 F.3d 72 (D.C. Cir. 1999).     

In the Envirocare cases, Envirocare of Utah, Inc. sought to intervene in two licensing 

proceedings for its would-be competitors, alleging an economic interest from increased 

competition in support of its standing claim.  The Commission found that while “[t]here is no 

question that ‘increased competition represents a cognizable Article III injury,’” Quivra, CLI-98-

11, 48 NRC at 7 (citing MD Pharmaceutical Inc. v. Drug Enforcement Administration, 133 F.3d 

8, 11 (D.C.Cir. 1998), “Envirocare’s purely competitive interests, unrelated to any radiological 

harm to itself, do not bring it within the zone of interests of the AEA for the purpose of policing 

the license requirements of a competitor.”  Quivra, CLI-98-11, 48 NRC at 17.  On appeal, the 

District of Columbia Circuit began: 

Federal agencies may, and sometimes do, permit persons to 
intervene in administrative proceedings even though these 
persons would not have standing to challenge the agency's final 
action in Federal court.  Agencies, of course, are not constrained 
by Article III of the Constitution; nor are they governed by 
judicially-created standing doctrines restricting access to the 
federal courts. The criteria for establishing “administrative 
standing” therefore may permissibly be less demanding than the 
criteria for “judicial standing.” 

 
Envirocare Of Utah, INC. v. NRC, 194 F.3d 72 (D.C. Cir. 1999).  The D.C. Circuit agreed with 

the Commission’s argument that it was not bound by Article III standing requirements, and 

found that the Commission’s conclusion that Envirocare lacked standing, despite having shown 

standing under contemporaneous concepts of judicial standing, was proper:  

The Commission rightly pointed out, in International Uranium and 
in Quivira, that it is not an Article III court and thus is not bound to 
follow the law of standing derived from the “case or controversy” 
requirement. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 
561, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992).  Judicially-devised 
prudential standing requirements, of which the “zone of interests” 
test is one, are also inapplicable to an administrative agency 
acting within the jurisdiction Congress assigned to it.  
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Envirocare, 194 F.3d at 75.  Thus, while, as a general rule, the Commission applies 

contemporaneous concepts of judicial standing, it does not do so unwaveringly, and does so 

only in the context of applying Section 189a of the AEA.  As the Commission stated in a case 

cited by the Applicant, contemporaneous concepts of judicial standing are followed “to the 

extent feasible . . . .”  Sequoyah Fuels Co. (Gore, Oklahoma) CLI-01-02, 53 NRC 9, 14 and n. 1 

(2001) (citing Private Fuel Storage, CLI-99-10, 49 NRC 318, 322-23) (emphasis added).  In the 

continuing footnote, the Commission adds, “[t]his is not to say that the Commission must follow 

judicial standing concepts or that it does so in all cases.  See Envirocare of Utah v. NRC, 194 

F.3d 72, 75 (D.C. Cir. 1999).”  Sequoyah Fuels Co., CLI-01-02, 53 NRC at 14, n. 1.             

 As discussed above, the Commission is not required to follow contemporaneous judicial 

concepts of standing in any event, and thus it may continue to apply the proximity presumption 

in appropriate cases, such as initial reactor licensing (including combined license applications) 

and for those licensing actions with obvious potential for off-site consequences.  See USEC, 

Inc. (American Centrifuge Plant), CLI-05-11, 61 NRC 309, 310-11 (2005).   

The proximity presumption was first articulated by the Appeal Board in Northern States 

Power Co. (Prairie Island Nuclear Generating Plan, Units 1 & 2), ALAB-107, 6 AEC 188 (1973).  

There, the Appeal Board stated:         

We believe that the facts alleged in the petition with regard to the 
interest of the three identified . . . members . . . provide, if true, a 
sufficient foundation for their standing to intervene as persons 
‘whose interest may be affected’ [quoting Section 189a of the 
AEA] by the grant of an operating license to this facility. Cf. Sierra 
Club v. Morton, 405 U.S. 727 (1972). In this connection, we reject 
Applicant's insistence that these individuals live at too appreciable 
a distance from the site to have an affected interest. Without 
attempting to lay down any inflexible standard, we deem distances 
of 30 to 40 miles from this reactor site as not being so great as to 
require the conclusion that residents of Minneapolis and Northfield 
are geographically outside of the zone of interests protected by 
the Atomic Energy Act. Cf. Association of Data Processing 
Service Organizations v. Camp, 397 U.S. (1970).”   
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Id. at 190.  One year later, the Appeal Board built upon Prairie Island in Gulf States Util. Co. 

(River Bend Station, Units 1 & 2), ALAB-183, 7 AEC 222 (1974).  There, the Appeal Board 

rejected an applicant argument that petitioners lacked standing due to a failure to demonstrate 

injury.  The Appeal Board concluded that there is no way of knowing what the estimated 

likelihood of any radiological release is for a facility that has not been built, especially without 

the benefit of the Staff’s own safety and environmental analyses assessing, among other things, 

the risks to residents like the petitioners.  Id. at 225.  The Appeal Board then went on to state 

that, generally, anyone living within 25 miles of a proposed new reactor might be affected by the 

project within the meaning of the AEA:          

[W]e are not persuaded that the resolution of the question of a 
petitioner's standing should hinge upon such a fine point as the 
precise nature of the accident to which he may happen to have 
alluded in the explication of his interest in the proceeding. This is 
especially so where, as in this instance, we are not confronted 
with a petitioner who resides at such a distance from the reactor 
site that, prima facie, there would appear to be no reasonable 
chance of his being at all adversely affected by either normal 
operations or a credible accident. Without undertaking to draw for 
these purposes an exact circumferential line around this or any 
other facility site, we record our belief that, as a general 
proposition, a person whose base of normal, everyday activities is 
within 25 miles of the site can fairly be presumed to have an 
interest which might be affected [quoting Section 189a of the AEA] 
by reactor construction and/or operation. At the very least, 
indulgence by a licensing board in such presumption cannot be 
tarred with the brush of irrationality. 
 

Id. at 226.3  The proximity presumption has been part of the Commission’s standing 

jurisprudence since at least 1973, and has most recently been endorsed in St. Lucie and USEC.  

See St. Lucie,  CLI-89-21, 30 NRC at 329 (Standing based upon proximity appropriate where 

there are clear implications for offsite consequences), USEC, CLI-05-11, 61 NRC at 311 (“For 

                                                            
 3  Later cases set the distance from a proposed plant within the proximity presumption to 

be 50 miles.  See Tennessee Valley Authority (Watts Bar Nuclear Power Plant, Units 1 & 2), ALAB-413, 5 
NRC 1418, 1421 n. 4 (1977); see also Virginia Electric & Power Co. (North Anna Power Station, Unit 3), 
LBP-08-15, 68 N.R.C. 294, 303 (2008) (citing St. Lucie, CLI-89-21, 30 NRC at 329). 
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construction permit and operating license proceedings involving nuclear power reactors, the 

Commission generally has recognized a presumption of standing to intervene for those persons 

who have frequent contacts with the area.”).  The Applicant has not presented any policy reason 

for the Commission to abandon this long-standing principle in initial reactor licensing cases and 

other licensing actions with obvious potential for off-site consequences.   Thus, the Applicant’s 

appeal should be denied.      

CONCLUSION 

 For the reasons discussed above, the Applicant incorrectly claims that contemporaneous 

concepts of judicial standing undermine the proximity presumption.  Moreover, the Applicant 

has not presented any policy reason why the NRC should abandon the proximity presumption 

in light of the Commission’s application of contemporaneous concepts of judicial standing.  

Therefore, the Appeal should be denied.  
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