August 17, 2009

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC AND SAFETY LICENSING BOARD
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NRC STAFF ANSWER TO THE STATE OF NEVADA’'S MOTION TO COMPEL
PRODUCTION OF DOCUMENTS ASSERTED AS PRIVILEGED BY NRC STAFF

INTRODUCTION

Pursuant to 10 C.F.R. § 2.323(c) and the “Revised Second Case Management Order”
(Revised SCMO), dated July 6, 2007, as adopted by "CAB Case Management Order #1,” dated
January 29, 2009, the NRC staff (“Staff’) hereby files its answer to the “State of Nevada’s
Motion to Compel Production of Documents Asserted as Privileged by NRC Staff,” dated August
10, 2009 (Motion). For the reasons set forth below, the Staff opposes Nevada’s motion
because the Staff’s assertion of the deliberative process privilege was appropriate and timely as
to each of the 29 documents Nevada seeks.

BACKGROUND

On June 30, 2004, the U.S. Department of Energy (DOE) filed its initial certification of
compliance with Licensing Support Network (LSN) requirements. Letter from W. John Arthur,
I, Deputy Director, DOE Office of Civilian Radioactive Waste Management, to Annette L. Vietti-
Cook, Secretary, U.S. Nuclear Regulatory Commission, Agencywide Documents Access and
Management System (ADAMS) Accession No. ML041830699. Within the required 30 day

period, the Staff submitted its “NRC Certification of Compliance” on July 30, 2004, in satisfaction
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of the requirements of 10 C.F.R. §§ 2.1003(a) and 2.1009(a), (b). The Staff has filed monthly
certifications of supplementation of its Licensing Support Network (LSN) collection by the Pre-
License Application Presiding Officer (PAPO) Board and the Construction Authorization Boards
(CABs). See "NRC Certification of LSN Supplementation,” September 1, 2005.

On June 3, 2008, DOE submitted the Yucca Mountain Repository License Application
(LA) to the NRC, seeking authorization to construct a geologic repository at Yucca Mountain,
Nevada, in accordance with the provisions of 10 C.F.R. Part 63. See Yucca Mountain; Notice of
Receipt and Availability of Application, 73 Fed. Reg. 34,348 (June 17, 2008); Yucca Mountain;
Notice of Receipt and Availability of Application; Correction, 73 Fed. Reg. 40,883 (July 16,
2008). In response to a Notice of Hearing published in the Federal Register on October 22,
2008, intervention petitions were filed and, at present, eight parties and nearly 300 contentions
are admitted to this proceeding.?

On July 30, 2009, the Staff filed its July 2009 LSN supplementation, which included a
deliberative process privilege log that asserts the deliberative process privilege as to 29
documents. On August 10, 2009, Nevada filed the instant Motion, seeking discovery of the

withheld documents.

' In the Matter of U.S. Department of Energy (High-Level Waste Repository); Notice of Hearing
and Opportunity to Petition for Leave to Intervene on an Application for Authority To Construct a Geologic
Repository at a Geologic Repository Operations Area at Yucca Mountain, 73 Fed. Reg. 63,029 (Oct. 22,
2008).

2 See U.S. Dep't of Energy, LBP-09-06, 69 NRC __, slip op. (May 11, 2009); U.S. Dep’t of
Energy, CLI-09-14, 69 NRC __, slip op. (June 30, 2009).
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DISCUSSION

A. Legal Standards Regarding Discovery and Assertions of the Deliberative Process
Privilege

Under 10 C.F.R. Part 2, Subpart J, the participants in this proceeding must make
“‘documentary material” in their possession available on the LSN. The term “documentary
material,” as defined in 10 C.F.R. § 2.1001, includes three “classes” of information:
(1) Any information upon which a party, potential party, or interested
governmental participant intends to rely and/or to cite in support of its
position in the proceeding . . . ;

(2) Any information that is known to, and in the possession of, or developed
by the party that is relevant to, but does not support, that information or
that party’s position; and

(3) All reports and studies [relevant to both the LA and the issues in Regulatory
Guide 3.69], prepared by or on behalf of the potential party, interested
governmental participant, or party . . ..

The PAPO Board required that after a LSN participant’s initial certification of its LSN
collection, and after the DOE certifies its LSN document collection, each LSN participant shall,
on or before the first of each month, certify that it has duly supplemented its LSN collection with
any additional documentary material discovered or created after the time of its initial
certification. See Revised SCMO at 21-22. In the January 29, 2009 “Case Management
Order #1,” (unpublished), the CABs adopted, inter alia, the PAPO Board’s Revised SCMO.

The Revised SCMO also provides that if a party seeks to challenge a privilege claimant’s
assertion of a privilege, a party may file a motion to compel production of the document after
reviewing the public header of a withheld document and after good faith consultation with the
claimant. Revised SCMO at 14-15.

Nevada’s motion challenges the Staff’s assertion of the deliberative process privilege

and the timeliness of invoking the privilege. Motion at 4, 9-10. This privilege is closely related

to Exemption 5 under the Freedom of Information Act, 5 U.S.C. § 552(b)(5); see also Georgia
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Power Co. (Vogtle, Units 1 & 2), CLI-94-5, 39 NRC 190, 197 (1994). The general purpose of
the privilege is to “prevent injury to the quality of agency decisions.” NLRB v. Sears, Roebuck &
Co., 421 U.S. 132, 151 (1975). The privilege has three policy aims: (1) to encourage open,
frank discussions on matters of policy between subordinates and superiors; (2) to protect
against premature disclosure of proposed policies before they are actually adopted; and (3) to
protect against public confusion that might result from disclosure of reasons and rationales that
were not in fact ultimately the grounds for an agency's action. See, e.g., Russell v. Dep't of the
Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982); Kidd v. DOJ, 362 F. Supp. 2d 291, 296 (D.D.C.
2005) (protecting documents on basis that disclosure would “inhibit drafters from freely
exchanging ideas, language choice, and comments in drafting documents”) (internal quotation
marks omitted).

Logically flowing from these policy considerations is the privilege’s protection
of the decision making processes of government agencies. This is particularly important to
agencies involved in a regulatory process that specifically mandates public involvement in the
decision process once the agency's deliberations are complete. Wolfe v. HHS, 839 F.2d 768,
775-76 (D.C. Cir. 1988) (en banc).

Proper exercise of the privilege has two fundamental requirements which must be met
for the deliberative process privilege to be invoked. First, the communication
must be predecisional, that is, prepared before the adoption of an agency policy. Vogtle,
CLI-94-5, 39 NRC at 197. Second, the communication must be deliberative, in that it is
specifically prepared to assist the decisionmaker in arriving at his or her decision. Id.

In determining whether a document is predecisional, an agency does not have to point to
an agency final decision, but must only establish what deliberative process is involved, and the
role played by the documents in issue in the course of that process. The U.S. Supreme Court

stated:
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Our emphasis on the need to protect pre-decisional documents

does not mean that the existence of the privilege turns on the

ability of an agency to identify a specific decision in connection

with which a memorandum is prepared. Agencies are, and

properly should be, engaged in a continuing process of examining

their policies; this process will generate memoranda containing

recommendations which do not ripen into agency decisions; and

the lower courts should be wary of interfering with this process.
Sears, 421 U.S. at 151 n.18 (emphasis added). See Rein v. U.S. Patent & Trademark Office,
553 F.3d 353, 373 (4th Cir. 2009) (“Contrary to [plaintiff's] argument, the Agencies were not
required to identify the specific policy judgment at issue in each document.”); Schell v. HHS, 843
F.2d 933, 941 (6th Cir. 1988) (“When specific advice is provided, . . . it is no less predecisional
because it is accepted or rejected in silence, or perhaps simply incorporated into the thinking of
superiors for future use.”).

As long as a document is generated as part of such a continuing process of

agency decisionmaking, courts have found Exemption 5 to apply. In Access Reports v. DOJ,
the Court of Appeals for the District of Columbia Circuit emphasized the importance of
identifying the larger process to which a document sometimes contributes. Access Reports v.
DOJ, 926 F.2d 1192, 1196 (D.C. Cir. 1991) (“the exemption does not ‘turn[ ] on the ability of an
agency to identify a specific decision in connection with which a memorandum is prepared,”)
(emphasis in original). The Commission has found that this privilege can include “analyses,
evaluations, recommendations, proposals, or suggestions reflecting the opinions of the writer
rather than the final policy of the agency.” Entergy Nuclear Vermont Yankee (Vermont Yankee
Nuclear Power Station), LBP-05-33, 62 NRC 828 (2005) (quoting Petroleum Info. Corp. v. Dep’t
of Interior, 976 F.2d 1429, 1434 (D.C. Cir. 1992)); see also Vogtle, CLI-94-5, 39 NRC at 198. A

document does not need to contain a specific recommendation to be deliberative. CLI-94-5,

39 NRC at 198.
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“In a litigation context, the deliberative process privilege is a qualified, not absolute,
privilege. The government’s interest in confidentiality is balanced against the litigant’s need for
the information.” Vogtle, CLI-94-5, 39 NRC at 198 (citing Northrop Corp. v. McDonnell Douglas
Corp., 751 F.2d 395, 404-05 (D.C. Cir. 1984)). The burden to establish a need for the
information that overrides the privilege rests with the party seeking the information. See
Vermont Yankee, LBP-05-33, 62 NRC at 851.

B. Nevada’'s Motion to Compel

In the Motion, Nevada makes several claims regarding the Staff's assertions of the
deliberative process privilege. First, and central to its arguments, Nevada claims that
“[d]locuments authored by the Staff before DOE even filed a License Application are . . . totally
speculative with respect to any Staff decision regarding the LA which may become necessary at
some unknown future date.” Motion at 3. Nevada divides the 29 documents it seeks to
discover into two groups—those pertaining to the DOE’s environmental impact statement (EIS)?
and the Staff's Adoption Determination Report (ADR),* and other documents. Motion at 4, 6.
Nevada “concedes” for the purpose of it motion that Staff’s claims of deliberative process
privilege as to the first group would be proper in that the documents concern an identifiable
agency decision, the adoption of the EIS, if made timely. See Motion at 4. But Nevada argues

that the Staff's claims regarding ADR-related documents is untimely, and therefore has been

® “Final Environmental Impact Statement for a Geological Repository for the Disposal of Spent
Nuclear Fuel and High-Level Radioactive Waste at Yucca Mountain, Nye County, Nevada” (February
2002); “Final Supplemental Environmental Impact Statement for a Geological Repository for the Disposal
of Spent Nuclear Fuel and High-Level Radioactive Waste at Yucca Mountain, Nye County, Nevada” (June
2008).

* "U.S. Nuclear Regulatory Commission Staff's Adoption Determination Report for the U.S.
Department of Energy's Environmental Impact Statements for the Proposed Geological Repository at
Yucca Mountain,” (Sept. 5, 2008) (ADAMS Accession No. ML082420342).
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waived because the Staff withheld the documents “for over a year” without justification. See
Motion at 5.

Nevada similarly argues that the Staff’s claim of privilege regarding the other 17
documents is untimely because the documents were created prior to the date on which DOE
filed the LA, see Motion at 10-11, and that the claim of privilege is improper due to the Staff's
failure to identify in the privilege log each document’s connection to a specific decision, as
required by the Revised SCMO, see Motion at 6-9.

C. Staff Response

1. The Staff's Deliberative Process Privilege Claims Were Timely

Nevada incorrectly asserts that the Staff's claim of privilege for the 12 documents related
to DOE's EIS is late and therefore has been waived. See Motion at 4. The Staff's assertion of
privilege is timely. On December 1, 2008, the Staff filed its first Deliberative Process Privilege
Log which identified 17 documents related to the Staff's decision to adopt DOE’s EIS, with
supplementation. The Staff's adoption determination represented the official agency position
with regard to the EIS. The Staff's December, 2008 privilege log is the result of good faith
efforts to identify and disclose all information on which it had relied in reaching its position, or
any information that did not support the Staff's position. See 10 C.F.R. §§ 2.1001, 2.1003(a)(1).
When the Staff made its adoption determination and filed its December 1, 2008 certification of
LSN supplementation, however, the Staff was unaware of the position any potential party might

take with regard to the EIS.
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After intervention petitioners proffered contentions and arguments in this proceeding, and

the CABs® and Commission® rulings on contention admissibility, the Staff re-examined
documents that it previously found not to be documentary material (because they were neither
relied upon by the Staff in reaching its adoption determination nor did they contain information
that did not support the Staff's adoption determination). Using the admitted contentions as a
guide, the Staff engaged in good faith efforts to determine whether any documents previously
considered not to be documentary material provided support for, or information contrary to, any
party's position on the EIS. In undertaking this additional review, the Staff complied with
Commission expectations regarding the timing of LSN certifications and the disclosure of
Class 1 and Class 2 documentary material. Although the Commission urged all parties to make
a good faith effort to make available all documentary material at the time of initial certification,
see “Licensing Proceeding for a High-Level Radioactive Waste Geologic Repository; Licensing
Support Network, Submissions to the Electronic Docket,” 69 Fed. Reg. 32,836, 32,843 (June
14, 2004), the Commission has also recognized that

Since both Class 1 and Class 2 materials are subject to a "reliance” criterion, it is

not reasonable for any participant to be expected to anticipate all documents that

will qualify as either Class 1 or Class 2 documentary material prior to the filing of

contentions. In fact, the Commission's stated expectation is that Class 1 and

Class 2 documentary material will not be completely identified until after

contentions are accepted.
U.S. Dep't of Energy (High-Level Waste Repository), CLI-06-5, 63 NRC 143, 152 (2006), citing
69 Fed. Reg. 32,836, 32,843-44. As a result of this re-examination, the Staff identified

additional documentary material, including some materials that reflect the Staff's deliberative

5 LBP-09-06, 69 NRC __, slip op. (May 11, 2009).

® CLI-09-14, 69 NRC __, slip op. (June 30, 2009).
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process in reviewing the EIS. The claim of privilege with respect to documents newly-identified
as documentary material was therefore timely made.

Nevada also argues that the Staff's claim of privilege with respect to the remaining 17
“safety” documents listed on the most recent Deliberative Process Privilege Log is untimely.
Motion at 10. Again, Nevada's assertion is incorrect.

The Staff's re-examination of previously identified documents and continued efforts to
review potential documentary material also resulted in the identification of the 17 “safety”
documents. Because the Staff takes no position with regard to whether to grant or deny DOE's
license application until it completes its review and issues its Safety Evaluation Report (SER),
the Staff cannot yet identify on what information it “intends to rely and/or cite in support of its
position.” Thus, the Staff has not yet identified all of its Class 1 and Class 2 documentary
material. Accordingly, Nevada’s assertion that these documents are “obviously LSN-relevant
subject matter,” see Motion at 10, misapplies the Commission’s definition of “documentary
material” because it ignores the fundamental nexus between “reliance” information and a party’s
position. The Staff’s actions in re-reviewing documents and claiming the privilege now are
consistent with previous statements by the PAPO Board that potential parties, including
Nevada, will not have a position with regard to DOE’s License Application, and, therefore, may
not have any Class 1 or Class 2 documentary material, until after contentions are filed. U.S.
Dep't of Energy (High-Level Waste Repository), LBP-08-05, 67 NRC 205, 213-15 (2008) (citing
High-Level Waste Repository, CLI-06-5, 63 NRC at 151-52). Although the Staff does not yet
have a position on the License Application, the Staff's ongoing LSN activities include a re-review
of screened documents (as well as a review of any newly identified documents, regardless of
their creation date) to determine if they contain information that supports (or does not support)

positions taken by the parties or the Staff. These good faith efforts include reviewing materials
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created during both the pre-License Application and post-License Application phases of this
proceeding.

As noted previously, the Staff continues to re-examine previously screened documents
that it did not previously include in the LSN to determine whether they now meet the definition of
Class 1 or Class 2 documentary material when viewed through the lens of the admitted
contentions, as illuminated by the arguments of the parties. The Staff believes that such re-
examination of potential LSN material following admission of contentions is consistent with both
the regulations and Commission guidance. Thus, an assertion of privilege for a document found
to be documentary material as a result of this re-examination is timely, even if the document
date is not contemporaneous with the date of the LSN supplementation filing or predates the
submission of the License Application.

In addition to making newly created documents available in the LSN, the Staff will
continue to re-examine documents to determine whether any additional documents should be
made available, as the scope and focus of contentions are further clarified through legal
pleadings and discovery.” Such good-faith efforts do not constitute waiver of any applicable
privilege.

2. The Staff's Assertion of the Deliberative Process Privilege was Proper

Contrary to Nevada'’s assertion, see Motion at 9, the Staff’s invocation of deliberative

process privilege with respect to the 17 “safety” documents is proper. Nevada incorrectly

" The Staff's continual re-examination ensures that documentary material is identified and that
inadvertent omissions from the LSN are discovered and promptly cured. As the PAPO Board noted
regarding LSN certification, “perfection is not required [because], as with any ‘multi-year production effort’
. . . any production is bound to have some ‘human mistakes.” U.S. Dep't of Energy (High-Level Waste
Repository), LBP-04-20, 60 NRC 300, 313 (2004). The Staff's re-examination of documents also ensures
that it will be able to cure any “human mistakes,” such as the inadvertent omission of documents from the
LSN.
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assumes that “whether to grant a construction authorization” is the only agency decision for
which the Staff can invoke the deliberative process privilege, and that the Staff may only claim
the privilege for post-License Application documents generated as part of that review. See id.
Nevada’s view of the privilege and the agency’s decision making processes is too narrow, and
contrary to NRC and Federal precedent.

As discussed above, the deliberative process privilege need not be invoked for a specific
agency final decision, but may be related to a continuing process of decision-making. See
Sears, 421 U.S. at 151 n.18. As described in the Staff’s privilege log, these 17 documents were
created prior to the submission of the LA. During this time period, the Staff was involved in a
number of pre-license application decisions. These decisions include: development of the
Staff's Total System Performance Assessment (TPA) code; development of the Pre-Closure
Pre-Licensing Issues Report, which was intended to assist with the Staff's review of the DOE
License Application; the Staff's determination on whether to issue interagency comments on
DOE's preliminary transportation, aging, and disposal (TAD) canister Performance
Specifications; preparation of public presentations; and other evaluations and comments on
DOE preliminary information intended to prepare the Staff for the review of the License
Application. The documents cited in the privilege log represent the Staff's deliberations on
these pre-License Application decisions and activities.

Disclosure of information concerning these decisions would have a deleterious effect on
Staff decision-making during development of the SER. First, disclosure of staff views, opinions,
and recommendations could have a chilling effect on the type of open, frank discussions
required to reach a quality decision during the licensing review. See Russell, 682 F.2d at 1048.
Second, because there is overlap between the general subject-matter of the Staff's pre-License
Application discussions and the Staff's future decision with regard to the adequacy of the LA,

disclosure of pre-License Application discussions may lead to the mistaken belief that the Staff
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has already reached its regulatory decision, resulting in confusion as to the actual grounds for
the Staff's eventual decision. Id. The discussions, decisions, and activities reflected in the 17
“safety” documents are of the type protected by the deliberative process privilege. Therefore,
the Staff's assertion of the privilege for these 17 documents is proper.

3. The Staff's Privilege Log and Headers Satisfy the SCMO

Contrary to Nevada’s assertion, see Motion at 6-8, the Staff's Privilege Log and Headers
for the 17 “safety” documents satisfy the Revised SCMO. When read in the context of all of the
information included in the logs, including the date each document was created, the individuals
involved in the discussion captured in each document, and the subject matter discussed in each
document, it is apparent that the documents listed in the log reflect the Staff's decision-making
during the time period that the Staff was preparing to review the License Application. The Staff
filed the Privilege Log based on a good faith belief that the totality of the information in the
headers satisfies the Revised SCMO.

4. Nevada Fails to Show an Overriding Need for the Documents

As discussed above, the deliberative process privilege is not absolute. Vogtle, CLI-94-5,
39 NRC at 198. Even if properly asserted, a litigant seeking a document can overcome the
privilege by demonstrating an overriding need for the document. Vermont Yankee, LBP-05-33,
62 NRC at 851. Here, Nevada has made no attempt to make any such demonstration. Since
the Staff has properly asserted the deliberative process privilege, and Nevada has not
demonstrated an overriding need for the documents, the Boards should deny Nevada'’s request

for access to the documents.
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CONCLUSION

For the reasons discussed above, Nevada's motion to compel production of the 29

documents identified in the Staff's July 30, 2009 Deliberative Process Privilege Log should be

denied.

Dated at Rockville, Maryland
this 17™ day of August, 2009
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Margaret J. Bupp

Senior Attorney
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