UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Atomic Safety and Licensing Board

Before Administrative Judges:

ASLBP BOARD
09-892-HLW-CAB04
Thomas S. Moore, Chairman
Paul S. Ryerson
Richard E. Wardwell

In the Matter of )
)

U.S. DEPARTMENT OF ENERGY ) Docket No. 63-001-HLW
)

(High Level Waste Repository) ) August 17, 2009

NOTICE BY THE STATE OF NEVADA REGARDING
DOE'S JOINT RESPONSE TO JULY 21, 2009 ORDER

Earlier today, the U.S. Department of Energy ("DOE") filed a pleading entitled "Joint
Response to July 21, 2009 Order" that erroneously represented to the Board that "the parties"
were jointly submitting the response. The pleading fails to identify which "parties" are
supportive of the pleading and thus creates the incorrect impression that all parties are supportive
of the pleading. In addition, the pleading incorrectly indicates that the State of Nevada will be
filing its differing views only with regard to Board Question 1, when in fact the State of Nevada
has differing views from DOE's responses to other questions posed by the Board as well. The
State of Nevada is filing this Notice to clarify those misrepresentations.

Counsel for the State of Nevada contacted counsel for DOE on Thursday afternoon,
August 13, 2009, and communicated the fact that the State of Nevada would not be joining in the
pleading and requested that the pleading so recount that fact (see email attached as Exhibit A).

Immediately after today's pleading was filed, counsel for the State of Nevada contacted counsel



for DOE to reiterate the prior communication and specifically requested that the referenced
pleading be resubmitted to clarify the misperceptions created and to recount the correct position
of the State of Nevada. Counsel for DOE refused to make the clarifying filing, thus confirming
the intentional nature of DOE's action.

Accordingly, the State of Nevada hereby notifies the Board that the "Joint Response to
July 21, 2009 Order" filed by DOE this afternoon is NOT supported by the State of Nevada. In
accordance with the Board's Order of July 21, 2009, the State of Nevada will provide its
differing views within five days of today.

Respectfully submitted,

(signed electronically)

Charles J. Fitzpatrick *

Martin G. Malsch *

John W. Lawrence *

Egan, Fitzpatrick, Malsch & Lawrence, PLLC
12500 San Pedro Avenue, Suite 555
San Antonio, TX 78216

Tel: 210.496.5001

Fax: 210.496.5011
cfitzpatrick@nuclearlawyer.com
mmalsch@nuclearlawyer.com
jlawrence@nuclearlawyer.com

*Special Deputy Attorneys General

Dated: August 17,2009



Exhibit A



From: jlawrence@nuclearlawyer.com [mailto:jlawrence@nuclearlawyer.com]

Sent: Thursday, August 13, 2009 1:28 PM

To: Polonsky,Alex S.

Cec: 'george.hellstrom@ymp.gov'; 'frank.putzu@navy.mil'; Schmutz, Thomas Alan; Zaffuts,Paul
J.; Silverman,Donald J.; 'nick.dinunzio@rw.doe.gov'; 'kfaglioni@hunton.com';
'martha.crosland@hq.doe.gov'; 'dirwin@hunton.com'; 'mshebelskie@hunton.com’;
'‘ben.mcrae@hq.doe.gov'; 'Bupp,Margaret’; 'Timothy Sullivan'; Curtis Berkey; Scott Williams;
'robert.andersen@akerman.com'; 'jgores@armstrongteasdale.com’;
rlist@armstrongteasdale.com'; 'mberger@bsglaw.net'; 'mmurphy@chamberscable.com'; 'Brian
Hembacher'; 'Susan Durbin'; 'gljames@earthlink.net'; 'kwbell@energy.state.ca.us";
‘aharrington@gklaw.com'; 'dpoland@gklaw.com'; 'hrenfro@gklaw.com'; 'sheinzen@gklaw.com';
'"nbrjdvn@gmail.com'; 'dcurran@harmoncurran.com'; 'bloveland@jsslaw.com’;
'droby@jsslaw.com’; 'lcda@Icturbonet.com'; 'Darcie Houck'; 'John M. Peebles'; 'awc@nei.org';
'ecg(@nei.org'; 'mab@nei.org'; 'bretwhipple@nomademail.com’;
'cfitzpatrick@nuclearlawyer.com'; '"MMalsch@nuclearlawyer.com';
jay.silberg@pillsburylaw.com'; 'timothy.walsh@pillsburylaw.com'; 'drepka@winston.com';
'rwilson@winston.com'; 'William A. Horin'; 'rwsears@wpcda.org'; Gendelman,Adam,;
Arobbins@jsslaw.com

Subject: RE: Revised Joint Response to 7/21 CAB Order

Alex:

Thank you for your efforts to prepare a joint response to the 6 questions posed by CAB-04 in
their Order of July 21, 2009. Specifically, thank you for incorporating the proposed changes in
the text offered by the State of Nevada as well as making several of the changes in SER
categorization in the spreadsheets suggested by Nevada. Those changes go a long way to
resolving our differences.

Unfortunately, the State of Nevada still has significant differences regarding your categorization
of over 25 of our contentions, and also has signficant differences in the identification of several
of those contentions as legal (or not). We do not believe we can effectively address our
differences in your pleading, particularly if the categorization and identification reflect

DOE's position with our position relegated to short footnotes to your spreadsheets. In addition,
some of our differences are also premised on broader issues that warrant more detailed
explanation and discussion than would be possible in the pleading as you have structured it.

Accordingly, and consistent with the July 21st Order, the State of Nevada will be filing its
"differing views" in response to the 6 questions five days after you file your pleading. Please do
not include the State of Nevada among any identification of the parties that support your
pleading although you may represent that the State of Nevada will be filing its own differing
views in accordance with the Board's July 21st Order.

Regards,

John W. Lawrence
Egan, Fitzpatrick, Malsch & Lawrence, PLLC
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Counsel for the State of Nevada
Phone: (505) 610-8564
Fax: (505) 797-2950
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Notice by the State of Nevada Regarding DOE's Joint
Response to July 21, 2009 Order has been served upon the following persons by the Electronic

Information Exchange:

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

Washington, DC 20555-0001

CAB 01

William J. Froehlich, Chair
Administrative Judge
E-mail: wifl@nrc.gov
Thomas S. Moore
Administrative Judge
E-mail: tsm2@nrc.gov
Richard E. Wardwell
Administrative Judge

E-mail: rew@nrc.gov

CAB 02

Michael M. Gibson, Chair
Administrative Judge
E-mail: mmg3@nrc.gov
Alan S. Rosenthal
Administrative Judge
E-mail: axr@nrc.gov
Nicholas G. Trikouros
Administrative Judge
E-mail: NGT@NRC.GOV

CAB 03

Paul S. Ryerson, Chair
Administrative Judge
E-mail: psrl@nrc.gov
Michael C. Farrar
Administrative Judge
E-mail: mcf@nre.gov
Mark O. Barnett
Administrative Judge
E-mail: mobl@nrc.gov
mark.barnett@nrc.gov

CAB 04

Thomas S. Moore, Chair
Administrative Judge
E-mail: tsm2@nrc.gov
Paul S. Ryerson
Administrative Judge
E-mail: psrl@nrc.gov
Richard E. Wardwell
Administrative Judge

E-mail: rew@nrc.gov

Anthony C. Eitreim, Esq., Chief Counsel

Email: acel@nrc.gov
Daniel J. Graser, LSN Administrator

Email: djg2@nrc.gov

Lauren Bregman

Email: Irbl@nrc.gov



Sara Culler

Email: sara.culler@nrc.gov
Joseph Deucher

Email: jhd@nrc.gov

Patricia Harich

Email: patricia.harich@nrc.gov
Zachary Kahn

Email: zxkl@nrec.gov

Erica LaPlante

Email: eall @nrc.gov

Matthew Rotman

Email: matthew.rotman@nrc.gov
Andrew Welkie

Email: axw5@nrc.gov

Jack Whetstine

Email: jgw@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Commission
Mail Stop - O-16 C1

Washington, DC 20555-0001

Hearing Docket

Email: hearingdocket@nrc.gov

Andrew L. Bates

Email: alb@nrc.gov
Adria T. Byrdsong

Email: atbl@nrc.gov
Emile L. Julian, Esq.

Email: elj@nrc.gov
Evangeline S. Ngbea

Email: esn@nrc.gov
Rebecca L. Giitter

Email: rll@nrc.gov

U.S. Nuclear Regulatory Commission
Office of Comm Appellate Adjudication
Mail Stop - O-16C1

Washington, DC 20555-0001

OCAA Mail Center

Email: ocaamail@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the General Counsel

Mail Stop - O-15 D21

Washington, DC 20555-0001

Mitzi A. Young, Esq.

Email: may@nrc.gov

Marian L. Zobler, Esq.

Email: mlz@nrec.gov
Andrea L. Silvia, Esq.

Email: alcl@nrc.gov
Daniel Lenehan, Esq.

Email: dwl2@nrc.gov

Margaret J. Bupp, Esq.

Email: mjb5@nrc.gov

Adam S. Gendelman

Email: Adam.Gendelman@nrc.gov
Joseph S. Gilman, Paralegal

Email: jsgl@nrc.gov

Karin Francis, Paralegal

Email: kfx4@nrc.gov
OGCMailCenter

Email: OGCMailCenter@nrc.gov

Hunton & Williams LLP

Counsel for the U.S. Department of Energy
Riverfront Plaza, East Tower

951 East Byrd Street

Richmond, VA 23219

Kelly L. Faglioni, Esq.

Email: kfaglioni@hunton.com
Donald P. Irwin, Esq.

Email: dirwin@hunton.com
Michael R. Shebelskie, Esq.
Email: mshebelskie@hunton.com
Pat Slayton

Email: pslayton@hunton.com

U.S. Department Of Energy

Office of General Counsel

1551 Hillshire Drive

Las Vegas, NV 89134-6321
George W. Hellstrom

Email: george.hellstrom@ymp.gov

U.S. Department of Energy

Office of General Counsel

1000 Independence Avenue, S.W.
Washington, DC 20585

Martha S. Crosland, Esq.

Email: martha.crosland@hqg.doe.gov
Nicholas P. DiNunzio, Esq.

Email: nick.dinunziok@rw.doe.gov




James Bennett McRae

Email: ben.mcrae@hgq.doe.gov
Mary B. Neumayr, Esq.

Email: mary.neumayr@hg.doe.gov
Christina C. Pak, Esq.

Email: christina.pak@hg.doe.gov

U.S. Department of Energy

Office of Counsel

Naval Sea Systems Command
Nuclear Propulsion Program

1333 Isaac Hull Avenue, SE
Washington Navy Yard, Building 197
Washington, DC 20376

Frank A. Putzu, Esq.

Email: frank.putzu@navy.mil

Yucca Mountain Project, Licensing Group,
DOE/BSC

1251 Center Crossing Road, M/S 423

Las Vegas, NV 89144

Jeffrey Kriner, Regulatory Programs

Email: jeffrey kriner@ymp.gov

Stephen J. Cereghino, Licensing/Nucl Safety
Email: stephen_cereghino@ymp.gov

Yucca Mountain Project, Licensing Group,
DOE/BSC

6000 Executive Blvd., Suite 608

North Bethesda, MD 20852

Edward Borella, Sr Staff,
Licensing/Nuclear Safety

Email: edward borella@ymp.gov

Danny R. Howard, Sr. Licensing Engineer
Email: danny_howard@ymp.gov

U.S. Department of Energy

Office of Civilian Radioactive Waste Mgmt
Office of Repository Development

1551 Hillshire Drive

Las Vegas, NV 89134-6321

Timothy C. Gunter

Email: timothy gunter@ymp.gov

U.S. Department of Energy
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Washington, DC 20585

Eric Knox, Associate Director, Systems
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Dong Kim, LSN Project Manager, OCRWM
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Washington, DC 20004
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Jay Gutierrez, Esq.
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Charles B. Moldenhauer, Associate
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and Lander Counties
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Robert List

Armstrong Teasdale LLP
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Clark County Nuclear Waste Division
500 S. Grand Central Parkway

Las Vegas, NV 89155

Irene Navis

Email: iln@co.clark.nv.us
Engelbrecht von Tiesenhausen

Email: evt@co.clark.nv.us

Philip Klevorick

Email: klevorick@co.clark.nv.us

Nuclear Waste Project Office

1761 East College Parkway, Suite 118
Carson City, NV 89706

Bruce Breslow

Email: breslow(@nuc.state.nv.us
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Washington, DC 20036
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Nevada Nuclear Waste Task Force
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Judy Treichel, Executive Director
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Talisman International, LLC
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Nuclear Energy Institute
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Washington, DC 20006-3708
Michael A. Bauser, Esq.
Associate General Counsel
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Ellen C. Ginsberg, Esq.
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Rod McCullum
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Steven P. Kraft
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Email: jay.silberg@pillsburylaw.com
Timothy J.V. Walsh
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Michael Mariotte, Executive Director
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Radioactive Waste Watchdog
Beyond Nuclear

6930 Carroll Avenue, Suite 400
Takoma Park, MD 20912
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Abigail Johnson
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