[LTR-09-0352]

August 13, 2009

Jonathan M. Block, Esq.

Staff Attorney

New Mexico Environmental Law Center
1405 Luisa Street, Ste. 5

Santa Fe, New Mexico 87505

Dear Mr. Block:

On July 2, 2008, you wrote to Dr. Gregory Jaczko, Chairman of the U.S. Nuclear Regulatory

Commission (NRC or Commission) expressing concern and requesting certain assurances with
respect to the Generic Environmental Impact Statement (GEIS) for In-Situ Leach (ISL) Uranium
Milling Facilities, NUREG-1910 (NRC, 2009). Your letter has been referred to me for response.

You have requested that the Commission issue a policy statement that the ISL GEIS is “strictly
a ‘reference’ document that does not have any specific effect upon the agency’s environmental
consideration in individual ISL licensing applications.” You have also requested that the
Commission issue a directive to staff and the Executive Director of Operations limiting staff’s
ability to use the ISL GEIS in adjudicatory proceedings. The basis for your request is your
review of three appellate decisions pertaining to nuclear power plant license renewal
proceedings.

As an initial matter, your reliance on the nuclear power reactor license renewal cases cited in
your letter to support your characterization of the ISL GEIS is misplaced. Unlike the ISL GEIS,
certain of the findings contained in the GEIS for the license renewal of nuclear power plants
have been codified in Title 10 of the Code of Federal Regulations (10 CFR), Part 51 and, as
such, have the full force and authority of a Commission regulation. Accordingly, the findings
from the nuclear power plant license renewal GEIS may be challenged only through a petition
for rulemaking.

Although the ISL GEIS is not a Commission regulation, and does not have the force of a
regulation, by its very nature it is more than a reference document. The ISL GEIS is a formal
NRC staff document prepared in accordance with the NRC staff's obligations under the National
Environmental Policy Act (“NEPA”) and the Commission’s implementing regulations in 10 CFR
Part 51. The NRC staff has indicated in the various Federal Register notices issued during the
development of the document and in the final ISL GEIS the procedure and process it intends to
follow with respect to ISL uranium milling facility license applications.

Specifically, the ISL GEIS is intended to address the common issues associated with the
environmental review of ISL uranium milling facilities located in four specific geographic areas in
the western United States. NRC anticipates that the ISL facilities in these areas use, or will use,
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the same or very similar technology, such that the potential environmental impacts associated
with the technology could be assessed on a generic (programmatic) basis.

The GEIS will provide a starting point for its NEPA analysis for site-specific license applications
for new ISL facilities, as well as for applications to renew or amend existing ISL licenses. NRC
will evaluate site-specific data and information to determine if the applicant’s proposed activities
and the site characteristics are consistent with those evaluated in the GEIS, and if found to be
consistent, will determine which sections of the GEIS can be incorporated by reference, which
impact conclusions can be adopted in the site-specific environmental review, and whether
additional data or analysis is needed to determine the environmental impacts for a specific
resource area. To document its review of the potential environmental impacts for a new ISL
facility, staff indicates that it will prepare a Supplemental Environmental Impact Statement
(SEIS) on the license application in accordance with the public participation procedures outlined
in 10 CFR Part 51. With respect to applications to renew or amend ISL facility licenses, NRC
will, pursuant to 10 CFR Part 51, determine whether to prepare an Environmental Assessment
(EA), SEIS or Environmental Impact Statement (EIS).

The policy statement and directive relating to use of the GEIS which you have requested would
not appear necessary or appropriate in the context described above. Each license application
for an ISL uranium milling facility will be addressed on a site-specific basis. As part of that
resolution, the staff is required by NEPA and 10 CFR Part 51 to conduct an environmental
review. To the extent the staff submits an environmental finding or conclusion in a site-specific
ISL licensing proceeding based in part or whole on the ISL GEIS, which an opposing party
believes to be objectionable, there is nothing in the ISL GEIS to preclude that party from
presenting or making its case as to why the finding or conclusion in question is incorrect or
inappropriate. Accordingly, it is unnecessary for the Commission to expand on a right an
opposing party already has to challenge staff’s use of the ISL GEIS.

| trust this is responsive to your concerns. The NRC is committed to conducting its licensing
proceedings in a manner that is both fair and open, and in compliance with all legal
requirements.

Sincerely,
IRA/

Bradley W. Jones
Assistant General Counsel
for Rulemaking & Fuel Cycle

CC: Shannon Anderson, Esq.
Staff Attorney
Powder River Basin Resource Council

Jeffrey C. Parsons, Esq.
Senior Attorney
Western Mining Action Project
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