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JURISDICTIONAL STATEMENT

New York, Massachusetts and Connecticut ("States") each filed

petitions for judicial review (now consolidated) challenging a

Nuclear Regulatory Commission ("NRC") denial of two petitions for

rulemaking filed by Massachusetts and California, respectively.

New York and Connecticut submitted public comments in support

of the rulemaking petitions.

This Court has jurisdiction under the Administrative Orders

Review Act, 28 U.S.C. § 2341 et seq., commonly known as the

Hobbs Act, to review NRC rulemaking decisions. See Citizens

Awareness Network v. United States, 391 F.3d 338, 345-47

(1st Cir. 2004). As the Hobbs Act requires, the States filed their

petitions for review within 60 days. See 28 U.S.C. § 2344.1

ISSUES PRESENTED

1. Whether NRC acted reasonably in determining that fire-risk

1 One of the petitioners (Massachusetts) originally sought

review in the First Circuit, but its petition (No. 08-5571-ag) was
transferred to this Court pursuant to 28 U.S.C. § 2112.



information offered in two rulemaking petitions did not undermine

NRC's prior generic findings under the National Environmental

Policy Act ("NEPA") that spent fuel pool fires are sufficiently

improbable that their environmental impact is small.

2. Whether NRC acted reasonably in finding that (a) the

probability of successful terrorist attacks on spent fuel pools is too

low to justify further study under NEPA, or (b) there is no

"reasonably close causal connection" between NRC licensing and

terrorism sufficient to trigger NEPA in the first place.

STATEMENT OF THE CASE

A. Nature of the Case

The States challenge NRC's decision not to revise its

environmental regulations governing nuclear power plant licensing.

Specifically, the States argue that NRC improperly denied two

rulemaking petitions, which had relied on "new and significant

information" purporting to show that "high-density" storage of spent

nuclear fuel in spent fuel pools at nuclear plant sites creates a

greater fire hazard than NRC previously appreciated.

Over the past several decades, NRC has repeatedly assessed
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the risk of a fire (also known as a "zirconium fire" or "cladding fire")

involving spent nuclear fuel stored underwater in spent fuel pools.

NRC's analyses have looked specifically at the risks related to the

increased volume of fuel stored in pools at older reactors (known as

"high-density" storage). These analyses have informed NRC's

generic environmental impact findings under NEPA (42 U.S.C. §

4332) that storing spent fuel in pools is not expected to result in

significant environmental impacts. NRC has incorporated these

generic findings into its license-renewal and waste confidence

regulations.

Following September 11, 2001, newer, more robust analyses of

fire risks were completed, at NRC's request, by Sandia National

Laboratories. These new analyses confirmed the low probability of

pool fires and suggested that NRC's prior analyses had actually

overestimated this probability. Furthermore, NRC, its nuclear

power plant licensees, and other Federal agencies have instituted

new security and mitigation measures in recent years to make

spent fuel pool fires less likely.

In 2006 and 2007, respectively, Massachusetts and California

3



filed petitions for rulemaking claiming that spent fuel pool fires are

more likely than they were thought to be when NRC made its

generic spent fuel pool environmental impact findings (in 1996).

These rulemaking petitions did not, however, take into account the

recent Sandia analyses of pool fire risks or the latest security and

mitigation measures in place at nuclear plants.

After providing opportunities for public comment, NRC

determined that the information provided by the rulemaking

petitions did not justify initiating a new rulemaking to reexamine

the existing generic environmental impact findings. NRC found the

rulemaking petitioners' key assertions unconvincing in their own

right. NRC also explained that newer studies, combined with the

recent nuclear plant security and mitigation improvements, showed

that spent fuel pool fires are actually less likely than previously

thought. Accordingly, NRC decided that, contrary to the

rulemaking petitioners' view, a new rulemaking was unnecessary.

The States subsequently filed the petitions for review now

before this Court.
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B. Regulatory Background

1. Petitions for Rulemaking

The Administrative Procedure Act ("APA") requires agencies to

"give an interested person the right to petition for the issuance,

amendment, or repeal of a rule." 5 U.S.C. § 553(e). The APA also

instructs agencies, if denying petitions, to include "a brief statement

of the grounds for denial." 5 U.S.C. § 555(e). The APA has no other

provisions or requirements governing rulemaking petitions.

Additional procedures can be found, though, in NRC

regulations. One regulation gives NRC the option of soliciting

public comments on rulemaking petitions. 10 C.F.R. § 2.802(e).

NRC regulations also provide that NRC's action on a petition will

involve either (1) granting it and issuing a notice of proposed

rulemaking or (2) denying it and issuing "a simple statement of the

grounds of denial." 10 C.F.R. § 2.803.
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2. Generic Environmental Findings for License Renewal

In 1996, with the first wave of licensed reactors nearing the

expiration of their initial 40-year licenses, NRC amended its existing

environmental review requirements in 10 C.F.R. Part 51 to address

the scope of environmental review for license renewal applications.

The impacts of operating a plant for an additional 20 years (i.e., the

length of a renewed license term) that are common to all plants, or

to a specific subgroup of plants, were addressed in a Generic

Environmental Impact Statement ("GEIS"), and the GElS findings

were codified in NRC regulations. See Final Rule, Environmental

Review for Renewal of Nuclear Power Plant Operating Licenses, 61

Fed. Reg. 28,467 (June 5, 1996); 10 C.F.R. Part 51, Subpt. A, App.

B. See also Massachusetts v. United States, 522 F.3d 115, 118-21

(1st Cir. 2008).

Generic impacts analyzed in the GElS are designated

"Category 1," impacts. See 10 C.F.R. Part 51, Subpt. A, App. B,

Table B-1 n.2 (defining "Category 1"). Category 1 impacts are those

that: (1) are common to all plants, or to a specific subgroup of

plants; (2) can be assigned (with certain exceptions) a single general

6



significance level (i.e., "small," "moderate," or "large"), even if the

impact is not precisely the same at each plant; and (3) are not likely

to be benefited sufficiently by additional plant-specific mitigation

measures to warrant their implementation. Id. NRC regulations

codify these generic findings in 10 C.F.R. Part 51, Subpt. A, App. B,

Table B-1 ("Summary of Findings on NEPA Issues for License

Renewal of Nuclear Power Plants"). Other (i.e., non-Category- 1)

impacts fall into "Category 2," and must be considered site-by-site.

In addition to the GELS, which applies generically to all license

renewal proceedings, NRC prepares a site-specific supplemental

environmental impact statement ("SEIS") in each individual license

renewal proceeding. The purpose of a SEIS is to provide the

necessary facility-specific supplement to the GELS.

Each SEIS will generally rely upon the Category 1 generic

findings, but must also address any "new and significant"

information regarding Category 1 issues and provide site-specific

environmental analyses for Category 2 issues. See 10 C.F.R. §§

51.53(c)(3)(iv), 51.71(d). See also Massachusetts, 522 F.3d at 120-

21. Because the GElS findings are codified in NRC regulations, a
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rulemaking petition is an appropriate vehicle for challenging a GEIS

finding. Massachusetts, 522 F.3d at 127; see also 10 C.F.R.

§ 2.335.

Alternatively, NRC provides public comment opportunities for

each site-specific SEIS, and if "new information" emerges through

public comments that "demonstrates that the analysis of an impact

codified in the final rule... is incorrect, the NRC staff will seek

Commission approval to either suspend the application of the rule

on a generic basis... or delay granting [license renewal applications]

until the analysis in the GEIS is updated and the rule amended."

61 Fed. Reg. at 28,470; see also Massachusetts, 522 F.3d at

120-21.

NRC regulations also indicate that, "[o]n a 10-year cycle, the

Commission intends to review the material in [the codified generic

findings for license renewal] and update it if necessary," in a

process that would "invit[e] public comments and proposals for

other areas that should be updated." 10 C.F.R. Part 51, Subpt. A,

8



App. B. See also JA-1760-6 1.2

3. Waste Confidence

NRC has issued a generic NEPA finding, codified in NRC

regulations at 10 C.F.R. § 51.23, that spent fuel can be stored

without significant environmental impacts at any reactor for at least

thirty years beyond the licensed life of the reactor. § 51.23(a). This

finding, which forms part of NRC's "Waste Confidence" finding,

covers only waste storage that would occur after a reactor has

ceased operations. It "does not alter any requirements to consider

the environmental impacts of spent fuel storage during the term of

a reactor operating license." § 51.23(c).

STATEMENT OF FACTS

A. Early NRC Analyses of Spent Fuel Pool Fire Risks

For decades, NRC has been examining and re-examining the

issue of spent fuel pool fires due to massive pool-water loss. The

2 The first of these regular GElS updates is underway. See

Proposed Rule: Revisions to Environmental Review for Renewal of
Nuclear Power Plant Operating Licenses, 74 Fed. Reg. 38,117 (July
31, 2009).
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two most substantial early NRC studies were: WASH-1400,

NUREG-75/O014, Reactor Safety Study: An Assessment of Accident

Risks in U.S. Commercial Nuclear Power Plants (1975); and NUREG-

1353, Regulatory Analysis for the Resolution of Generic Issue 82,

Beyond Design Basis Accidents in Spent Fuel Pools (1989) ("NUREG-

1353") (JA-37-149). See also JA-1755.

The more recent of these two studies (and thus the most

pertinent to this case), NUREG-1353, was developed in the late

1980s to assess the safety implications of high-density storage in

spent fuel pools. JA-53. Prompting this analysis were two

developments. First, nuclear plants were increasingly relying upon

"high-density" pool storage due to the absence of alternative

destinations for spent nuclear fuel. Second, studies had raised a

concern that a pool fire could potentially propagate from newer,

hotter fuel assemblies to older, cooler fuel assemblies. JA-5 1,

62-67, 94.

Regarding propagation between assemblies, NUREG-1353

concluded that the newest of the older assemblies would be most at

risk. JA-94. However, NUREG-1353 could not rule out the
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possibility that even older fuel assemblies could potentially ignite in

certain scenarios. Id. Accordingly, NUREG- 1353 provided a worst-

case consequence estimate involving "the release of radionuclides

from the entire pool inventory," and found that such a fire would

result in an estimated 26 million person-rem3 worth of radiation

exposure and "offsite property damage" of $26 billion in 1983

dollars. JA-96-97. Meanwhile, the report's "best-estimate" of

consequences, which involved a smaller fire and lower population

density, still yielded 8 million person-rem of radiation exposure and

$3.4 billion worth of damage in 1983 dollars. Id.

NUREG-1353 also assessed the likelihood that a spent fuel

pool fire would actually occur. This analysis found that a spent fuel

pool fire would occur twice per million reactor years4

(2.0 x 10-6). JA-125-26. In light of this probability finding, the

report concluded that pool fire risks, "while not negligible, are

3 The term "rem" is a radiation dose unit of measure, and
"person-rem" expresses the dose in collective terms with respect to
the entire affected population.

4 A "reactor year" is one year at one reactor.
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sufficiently low that the added costs involved with further risk

reductions are not warranted." JA-130.

Thus, although recognizing that a spent fuel pool fire, if it were

to occur, would have very serious consequences, NUREG-1353

found the expected impacts to be very low when taking into account

the probability of such a fire actually occurring.

B. Waste Confidence Finding and License Renewal GElS

As discussed in the Regulatory Background section, supra,

NRC's "Waste Confidence" finding addresses the expected

environmental impacts of storing fuel at reactors once those

reactors have ceased operations. This finding has been codified at

10 C.F.R. § 51.23, and is generally applicable to all nuclear power

plant licensing and license renewal proceedings.

This finding was based, in part, on NRC's determination in

such studies as NUREG-1353 that the likelihood of a spent fuel

pool fire actually occurring is very low. Waste Confidence Decision

Review, 55 Fed. Reg. 38,474, 38,481 (Sep. 18, 1990). As discussed

above, NUREG-1353 found that a fire could have very severe
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consequences, but estimated that a fire has only a two-in-a-million

chance of occurring per reactor, per year. JA-9 1, JA- 103.

While the Waste Confidence rule addresses spent fuel storage

impacts after a plant has ceased operations, the GElS addresses, as

one of its many topics, the expected environmental impacts of

storing spent fuel in spent fuel pools during a reactor's operation

under a renewed license.

On this issue, the GElS reached the same conclusion as the

Waste Confidence decision: spent fuel pool storage is not expected

to cause significant environmental impacts. As to the sub-issue of

spent fuel pool fires, the GElS relied upon the Waste Confidence

analysis (which, in turn, had relied upon studies such as NUREG-

1353), finding that a pool fire was a "highly remote" possibility. JA-

178-81 (citing 55 Fed. Reg. 38,474).

Thus, the 1996 GElS finding on the risk of spent fuel pool fires

in the era of high-density storage is effectively the same as the

NUREG-1353 finding on that issue: that the likelihood of a pool fire

actually occurring is so low that, for decision-making purposes, the

expected environmental impacts of spent fuel pool storage are

13



deemed "small" (i.e., not significant). See 10 C.F.R. Part 51, Subpt.

A, App. B, Table B-1.

C. Subsequent NRC Actions and Analyses

Following the GEIS's issuance in 1996, NRC has continued to

assess the risks of pool fires in a variety of contexts.

In early 2001, for example, NRC issued NUREG-1738,

Technical Study of Spent Fuel Accident Risk at Decommissioning

Nuclear Power Plants (JA-355-72 1), which examined pool fire risks

at nuclear plants that have ceased operations and are undergoing

decommissioning. Like NUREG-1353, NUREG-1738 found the

overall pool fire risk at such plants to be "low because of the very

low likelihood of a zirconium fire even though the consequences

from a zirconium fire could be serious." JA-364.

NUREG-1738 also examined whether precautions related to

decommissioning plant spent fuel pools, such as insurance,

security, and emergency planning, could be deemed unnecessary on

a generic basis for plants after a certain amount of

decommissioning time. Decommissioning plants, being non-

operational, do not produce new, hot spent fuel for their spent fuel

14



pools, and it had been theorized that all the fuel in their pools could

eventually cool sufficiently to render a fire impossible. Ultimately,

though, NUREG- 1738 could not establish a generic cut-off time that

would account for all possible pool damage scenarios at all possible

plants. JA-363-64.

In 2001, the issue of spent fuel pool fire risks arose in an NRC

licensing adjudication involving the Shearon Harris nuclear plant.

The pertinent question was: how likely is a reactor accident that

causes a pool fire?' During the proceeding, NRC weighed competing

intervenor and nuclear industry estimates of this probability.

Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant),

CLI-01-11, 53 NRC 370, 386-89 (2001). Ultimately, NRC supported

its staff's probability estimate of 2.0 x 10-7 (2 in 10 million) per

reactor year, which fell between the competing intervenor and

industry estimates.6 See id.; see also Carolina Power & Light Co.

5 This particular risk forms a component of the overall risk of a
pool fire, as a reactor accident is simply one potential cause.

6 The expert witness providing the intervenor's probability
(continued...)
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(Shearon Harris Nuclear Power Plant), LBP-01-9, 53 NRC 239, 266

(2001). The D.C. Circuit upheld this NRC decision on appeal.

Orange County v. NRC, 47 Fed. Appx. 1 (D.C. Cir. 2002).

A few years later, in 2004, Congress directed the National

Academy of Sciences ("NAS") to study spent fuel storage safety and

security. JA-972-73. The NAS prepared a classified report and an

unclassified, publicly available summary of that report.7 NRC also

provided Congress a response, which described various measures

that NRC had already implemented or was planning to implement to

address various concerns raised by the NAS. JA-920-53. Following

the September 11, 2001 attacks, NRC had taken many steps to

increase nuclear plant protection against potential attacks,

including protecting spent fuel pools. See Final Rule: Design Basis

(... continued)

estimate was Dr. Gordon Thompson, who also has provided the
probability estimates relied upon by the rulemaking petitioners in
the instant case. See 53 NRC 387-88; JA-1188-1273.

7 The rulemaking petitioners relied upon the unclassified
version, which is referred to hereinafter as the "NAS Report."
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Threat, 72 Fed. Reg. 12,705, 12,705-06 (Mar. 19, 2007)

(summarizing post-9/11 security initiatives); 8 JA-934-39 (same).

While the NAS work was underway, Sandia National

Laboratories9 was conducting a series of studies for NRC to assess

spent fuel pool accident risks. See JA-1376. The NAS Report

included discussions and critiques regarding the early stages of the

Sandia research. See, e.g., JA-1009-10, 1014-15, 1018.

After receiving recommendations for improvements from NAS,

the Sandia research continued, culminating in a 2006 report

summarizing mitigation strategies for dealing with potential spent

fuel pool accidents. JA-1376. This report analyzed the

effectiveness of various mitigation measures at two "reference"

plants, and also explained how to apply these reference plant

analyses to spent fuel pools at other plants. Id.

The Sandia research concluded that various mitigation

I This rule was recently upheld in Public Citizen v. NRC, 2009

WL 2195331 (9th Cir., July 24, 2009).

9 Sandia National Laboratories -is a Federal laboratory within
the U.S. Department of Energy.
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strategies, such as make-up water and leak repair, well-organized

fuel configurations that disperse the hottest fuel throughout the

pool, and emergency spray systems would help prevent fires in the

first place and reduce the consequences of fires should they occur.

JA-1379. Supported by this Sandia research, and as part of NRC's

post-9/ 11 security efforts, NRC has recently amended all nuclear

power plant operating licenses to incorporate mitigation strategies

for spent fuel pools.10

While the details of these amendments are not public (for

security reasons), publicly-available amendment notices do specify

that plants were adopting mitigation measures for spent fuel pools,

including measures involving the arrangement of fuel in the pool

and emergency make-up water and leak reduction and repair, in

order to comply with NRC security orders.

10 NRC regulations now also incorporate the new generally

applicable mitigation requirements. 10 C.F.R. § 50.54(hh) (effective
May 26, 2009).

11 Examples of these publicly available notices are available
through NRC's public Agency-wide Document Access and
(continued...)
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D. The Rulemaking Petitions

Against this backdrop, NRC received two similar rulemaking

petitions from the Massachusetts and California Attorneys General

("rulemaking petitioners") in 2006 and 2007, respectively, seeking

amendment of NRC regulations on the environmental impacts of

storing spent nuclear fuel in spent fuel pools. The premise of the

petitions was "that spent fuel stored in high-density fuel storage

pools is much more vulnerable to fire than the License Renewal

GElS concludes." JA-1106. See also JA-1623.12

(... continued)

Management System ("ADAMS"). The ADAMS "accession" number
for the Indian Point, Pilgrim and Vermont Yankee notices, for
example, are ML071920023, ML072340008, and ML072330224,
respectively. ADAMS may be accessed at
http: //www.nrc. gov/reading-rm / adams.html. Each document
contains a "Table 1" towards the end, and the "Spent fuel pool
mitigation measures" are listed on the third page of the table.

12 Massachusetts made the same claims in individual license

renewal adjudications concerning the Pilgrim and Vermont Yankee
nuclear plants. In Massachusetts v. United States, the First Circuit
held that Massachusetts could not use individual licensing
proceedings as a forum for bringing what Massachusetts conceded
were generic challenges to generic findings codified in NRC
(continued...)
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The rulemaking petitioners pointed to allegedly "new and

significant information" on the risk of fires in pools using high-

density storage that had emerged after the 1996 GElS finding. JA-

1112-13, 1628-33. They claimed this information undermined the

NRC's GElS and Waste Confidence findings with respect to spent

fuel pool environmental impacts. JA- 1112-13, 1628-33.

The purportedly new information included: (1) NUREG-1738;

(2) the NAS Report; and (3) a 2006 report by Gordon R. Thompson

relating to spent fuel pools at two specific nuclear power plants (the

Pilgrim and Vermont Yankee facilities). JA- 1113, 1628. In

addition, the California petition referenced assorted statements

made by federal officials and agencies between 2002 and 2004

indicating that nuclear power plants have been viewed as potential

terrorist targets. JA-1629-33.

According to the rulemaking petitioners, NRC's previous

generic environmental impact findings for spent fuel pool storage

... continued)

regulations. 522 F.3d at 126-131.
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needed updating to account for the above-listed information, which,

in their view, showed that: (1) spent fuel in a pool will burn even if

only the tops of the fuel assemblies become uncovered; (2) spent

fuel will burn regardless of its age; (3) a fire involving some fuel

assemblies will propagate to other fuel assemblies in the pool; and

(4) total instantaneous drainage of pool water is not a more severe

case than partial drainage. JA- 1113.

The petitions also asked NRC to conduct NEPA analyses of

potential terrorist attacks on spent fuel pools. JA-1113, JA-1741.

The petitions relied on a 2006 decision by the United States Court

of Appeals for the Ninth Circuit directing NRC to conduct a

NEPA-based terrorism review of a proposed "dry cask" spent fuel

storage facility.13

The petitions requested NRC to: (1) consider the information

being presented; (2) revoke the NRC regulations codifying the

13 San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016
(9th Cir. 2006). Dry cask storage facilities are used for spent fuel

that has been removed from the reactor core and has cooled for
several years in a spent fuel pool.
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agency's "small" environmental impact finding for spent fuel pool

storage as well as other NRC regulations relying on that finding; (3)

make a generic determination that the environmental impacts of

high-density storage are significant; (4) require that a facility-

specific EIS determination accompany any NRC licensing decision

approving high-density storage; and (5) amend its regulations to

provide that any severe accident mitigation analyses ("SAMAs")1 4

must include alternatives to avoid or mitigate the impacts of high-

density SFP zirconium fires. JA- 1124; JA-1738.

NRC published notices of receipt and provided public

comment periods for each rulemaking petition. JA- 1493: JA- 1751.

Over 1600 comments were received, although most were "nearly

identical." JA-1753.

A comment from the State of New York disputed NRC's finding

that "high-density fuel storage pools pose no significant

environmental risk," JA- 1728, citing the same analyses of spent

14 SAMAs are a type of analysis in NRC NEPA reviews that

assesses potential mitigation options for reducing the consequences
of severe accidents.
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fuel pool fires upon which the rulemaking petitioners had relied.

Purportedly to demonstrate that these fire concerns were not

"merely hypothetical," the New York comment went on to reference

a few instances of leaks from spent fuel pools that had resulted in

radiation reaching groundwater. JA-1728-29. New York's comment

did not explain how these leaks related to pool fires or high-density

storage. See JA-1726-32.

E. Denial of the Petitions

In August, 2008, NRC issued a Federal Register Notice ("FRN")

denying the two rulemaking petitions. JA-1752-61. The FRN found

that the rulemaking petitioners' fire-risk studies were not "new and

significant" and that NRC's repeated findings of low environmental

impacts from spent fuel pool storage "remain valid." JA-1760.

The FRN discussed the full array of information available to

NRC on fire risk and found that "the probability, and accordingly,

the risk, of a [spent fuel pool] zirconium fire [is] less than reported

in NUREG-1738 and previous studies." JA-1756. Therefore, even

taking into account the potential for terrorist attacks, the FRN
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found that the risk of a pool fire is still at the very low level that

supported the GElS and Waste Confidence findings. Id.

The FRN also explained why a number of the rulemaking

petitioners' technical claims were either incorrect or insufficiently

supported.

1. Current Best Estimates of Fire Likelihood Are Less
Than Previous Estimates

The FRN provided a series of reasons why, in NRC's view,

currently available information does not support the rulemaking

petitioners' claims of increased fire risk.

First, the FRN pointed to key aspects of spent fuel pool design

and operation that contribute to their general safety. For example,

the FRN stressed that pools utilize "redundant monitoring, cooling,

and makeup-water systems," and that the fuel in a spent fuel pool

is "typically covered by at least 25 feet of water." JA-1754.

Second, the FRN summarized various security measures that

have been instituted to protect nuclear plants, focusing in

particular on improvements implemented following September 11,

2001. The FRN concluded that "security and mitigation measures
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the NRC has imposed upon its licensees since [9/11], and national

anti-terrorist measures to prevent, for example, aircraft hijackings,

coupled with the robust nature of [spent fuel pools], make the

probability of a successful terrorist attack, though numerically

indeterminable, very low." JA-1755.

The FRN listed a variety of specific security measures in place

at plants: "Vehicle (external) barriers"; "Fences"; "Intrusion

detection, alarm, and assessment systems"; "Internal barriers";

"Armed responders"; "Redundant alarm stations with command,

control, and communications systems"; "Local law enforcement

authority's response to a site and augmentation of the on-site

armed response force"; "Security and emergency-preparedness

procedure development and planning efforts with local officials";

and "Security personnel training and qualification." Id.

The FRN thus found that the sum total of the many recent

actions taken by NRC, its licensees, and other Federal agencies

"provide reasonable assurance that public health and safety, the

environment, and the common defense and security will be

adequately protected." Id.
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Third, the FRN described NRC's key technical studies of pool

fire likelihood. With respect to NUREG- 1738, the FRN explained

that "[e]ven when all events leading to the spent fuel assemblies [in

a spent fuel pool] becoming partially or completely uncovered were

assumed to result in [a pool] fire, the study found the risk of [a pool]

fire to be low and well within the Commission's Safety Goals." Id.

As the FRN noted, this analytical approach covered the "partial-

draindown" scenario addressed in the Thompson Report, as well as

complete-draindown scenarios. JA- 1755.

The FRN then discussed the most recent developments

regarding the issue. While noting that the Sandia studies "are

sensitive security related information and are not available to the

public," the FRN explained the Sandia findings in general terms."5

One key finding was that, even in the rulemaking petitioners'

partial-draindown scenario, "there is a significant amount of time

between the spent fuel becoming uncovered and the possible onset

15 In connection with this lawsuit, NRC reviewed the 2006

Sandia study, at petitioner New York's request, and released a
redacted version. JA- 1373-1492.
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of... a zirconium fire, thereby providing a substantial opportunity for

both operator and system event mitigation." JA-1756. See also JA-

1407, 1439-41, 1455.

The FRN also explained that the Sandia studies "more fully

account for relevant heat transfer and fluid flow mechanisms" than

previous studies and "indicated that air-cooling of spent fuel would

be sufficient to prevent...zirconium fires at a point much earlier

following fuel offload from the reactor than previously considered

(e.g., in NUREG-1738). Thus, the fuel is more easily cooled, and the

likelihood of [a spent fuel pool] fire is therefore reduced." JA-1756.

See also JA-1392, 1403, 1435-38.

In addition, the Sandia studies "confirmed the effectiveness of

additional mitigation strategies to maintain spent fuel cooling in the

event the pool is drained and its initial water inventory is reduced

or lost entirely." JA-1756. See also JA-1379-82, 1407, 1435-38,

1489. The FRN further explained that all nuclear power plants, via

license amendments issued since 2006, have adopted mitigating

strategies analyzed in the Sandia studies. JA-1756-57. See also

JA- 1489.
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The FRN thus concluded that the risk of a spent fuel pool fire

is actually "less than" previously believed and "NRC's generic

findings...remain valid." JA-1756

2. Rulemaking Petitioners'Arguments Did Not Justify
Revising the Generic Findings

The FRN also responded specifically to various key points

made by the rulemaking petitioners.

The FRN pointed out, for example, that the rulemaking

petitioners had mischaracterized NUREG-1738 as supportive of

their position. First, the FRN explained that NUREG- 1738 had not

actually found that a pool fire will start once the tops of the fuel are

uncovered. Rather, NUREG- 1738 had simplified its analysis by

utilizing a "bounding, conservative assumption" that fire would

start when the water level reaches three feet above the top of the

fuel.16 JA-1757; JA-374 n.3. "In reality," the FRN stated, "a

zirconium fire cannot occur unless fuel uncovering is more

substantial." JA-1756. According to the FRN, even with the

16 For NUREG-1738's explanation of this assumption's

significance, see JA-373-74.
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bounding assumption in place, NUREG-1738 still "found the risk of

[a pool fire] to be low and well within the Commission's Safety

Goals." JA-1755.

The FRN explained further that NUREG-1738, because of the

limitations of its analysis, did not examine a variety of relevant

factors, including "the additional time available following the spent

fuel being partially or completely uncovered, but prior to the onset

of a zirconium fire, that would allow for plant operator actions,

makeup of [spent fuel pool] water levels, and other mitigation

measures." JA-1757.

Accordingly, the FRN disagreed with the rulemaking

petitioners' claim that NUREG-1738 showed a pool fire to be

inevitable if the tops of the fuel become uncovered.

The FRN also took issue with the probability analyses in the

Thompson Report. That report assessed two categories of scenarios

that could lead to pool fires: reactor accidents and terrorist attacks.

With respect to accidents, the FRN explained that the Thompson

Report's analysis was overly simplistic and ignored several key

factors. For example, the Thompson Report claimed that 50% of
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reactor accidents would lead to pool fires, a claim contributing to

the Report's overall probability estimate of 2 x 10-5 (2 chances in

100,000 per reactor year) that an accident-caused pool fire would

occur. JA-1757. But the Thompson Report did "not identify the

necessary sequence of events by which such scenarios might lead to

[spent fuel pool] zirconium fires, or discuss the probability of their

occurrence." Id. Among the missing pieces were:

o Frequency and characteristics of the releases from the
containment for each release location;

o Transport of gases and fission products within the reactor
building;

o Resulting thermal and radiation environments in the
reactor building, with emphasis on' areas in which [spent
fuel pool] cooling and makeup equipment is located, and
areas in which operator access may be needed to
implement response actions;

o Availability/survivability of [spent fuel pool] cooling and
makeup equipment in the sequences of concern; and

o Ability and likelihood of successful operator actions to
maintain or restore pool cooling or makeup (including
consideration of security enhancements and other
mitigation measures implemented in response to the
terrorist attacks of September 11, 2001).

JA- 1757-58.

The FRN further explained that NRC, in the Shearon Harris

adjudication (see pp. 15-16, supra), had looked in detail at the
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cause-and-effect relationship between plant accidents and pool

fires. JA-1758. The result was a probability estimate of 2 x 10-7, or

2 chances per 10 million reactor years for pool fires caused by

reactor accidents (compared to the estimate of 2 x 10-5, or

2 chances in 100,000 reactor years, given in the Thompson Report).

Id.

As to the probability of pool fires caused by terrorism, the

Thompson Report explained the basis for its finding as follows:

For policy and planning purposes, it would be useful to
have an estimate of the probability of an attack-induced
spent-fuel-pool fire. The record of experience does not
allow a statistically valid estimate of this probability. A
decision maker or risk analyst must, therefore, rely on
prudent judgment. In the case of an attack-induced
spent-fuel-pool fire in the USA, prudent judgment
indicates that a probability of at least one per century is
a reasonable assumption for policy purposes.

JA-1241. NRC declined to defer to Dr. Thompson's once-per-

century assumption. Instead, the FRN explained why NRC views

the various security and mitigation measures put in place by NRC,

its licensees, and other Federal agencies as rendering the possibility

of a successful attack on a spent fuel pool (i.e., one that actually

disperses radiation) "very low" or, as the FRN alternatively put it,
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"remote and speculative" and "not reasonably foreseeable."

JA- 1758-59.

The FRN also explained why the rulemaking petitioners'

reliance on the NAS Report did not advance their cause. The FRN

pointed out that while the NAS Report acknowledged the potential

value of security and mitigating measures in terrorist attack

scenarios, it did not actually analyze the post-9/ 11 improvements

implemented by NRC, its licensees, and other Federal agencies.

JA-1759. The FRN also stressed NAS's conclusion that "the

facilities used to store spent fuel at nuclear power plants are very

robust. Thus, only attacks that involve the application of large

energy impulses or that allow terrorists to gain interior access have

any chance of releasing substantial quantities of radioactive

material." Id.

Regarding the severity of the consequences of a fire, the FRN

stated that it is "well known" that a spent fuel pool fire could

release "a potentially large inventory of radionuclides." JA-1757.

Further, the FRN noted that NUREG-1738 had considered the

potential for a severe release from' a pool fire in its risk analysis but
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had still concluded, based upon the low probability of a fire actually

occurring, that "the risk from spent fuel storage is low, and is

substantially lower than reactor risk." Id.

Similarly, the FRN did not dispute the rulemaking petitioners'

claims that propagation of fire from one fuel assembly to another

was possible, but explained that the very low probability of a fire

actually starting in the first place - not the presence or absence of

subsequent propagation - was the central basis for the generic

environmental impact findings. JA- 1757.

As to whether environmental impacts from hypothetical

terrorist attacks need to be analyzed under NEPA in the first place,

the FRN cited NRC's "longstanding view," which the Third Circuit

recently upheld, New Jersey Dept. of Envt'l Protection v. NRC, 561

F.3d 132 (3d Cir. 2009) ("NJDEP'), that NEPA does not require such

analysis because there is no "reasonably close causal relationship"

between an NRC licensing decision and a subsequent terrorist

attack against the plant. JA- 1759.

One of the four NRC Commissioners (Commissioner Jaczko)

offered a dissenting view. He said that while he "approve[d] of the
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decision not to initiate a new rulemaking to resolve the petitioners'

concerns," he would have "partially grant[ed] the petition" on the

ground that NRC will consider the information when it "undertakes

the rulemaking to update the Generic Environmental Impact

Statement for license renewal." JA-1760. 17

SUMMARY OF ARGUMENT

To justify a court order requiring NRC to institute a

rulemaking proceeding, the States must demonstrate the "rarest"

and "most compelling" of circumstances. DiGiovanni v. FAA, 249

Fed. Appx. 842, 843 (2d Cir. 2007) (citing EMR Network v. FCC, 391

F.3d 269, 273 (D.C. Cir. 2004)). Despite facing this burden, the

States barely challenge the substantive merits of NRC's decision to

deny the rulemaking petitions.

Instead, the States attempt to whittle at the edges of NRC's

decision by alleging inconsistencies and procedural shortcomings.

First, the States concoct a "generic" versus "plant specific"

17 See note 2, supra, and accompanying text (on periodic GElS

updates).
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dichotomy with respect to NRC's recent nationwide effort to improve

security and mitigation at all plants, and contend that NRC cannot

rely on plant-specific efforts in addressing the issue generically.

The States' argument, though, bears little relation to NRC's actual

reasoning in its decision, which relied upon the self-evident point

that improving mitigation and security capabilities at all plants

would tend to reduce the chances of pool fires at all plants.

Next, the States complain about access to information that

they made no apparent effort to obtain (and which NRC was not

required to produce sua sponte), even though they should have

known of the information's existence and its potential significance

and could readily have sought access to it under the Freedom of

Information Act ("FOIA").

Third, the States quibble over two seemingly minor aspects of

NRC's decision. The first is NRC's failure to address a groundwater

contamination issue referenced in a public comment. But this

alleged NRC "failure" was due to the issue's lack of pertinence to the

rulemaking petitions, and agencies need not address such

comments. The States additionally argue that NRC failed to utilize
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particular wording - "remote and speculative" - under a purportedly

applicable legal standard with respect to accidental fires. Yet, the

cited standard does not actually govern the question before NRC

when it considered the petitions for rulemaking - that is, whether

the States' allegedly new information on accidental pool fires

justified revisiting established environmental findings and rules.

NRC reasonably answered that question no.

The States, and amicus curiae California, devote the largest

chunk of their Argument sections to the legal question whether

NEPA requires NRC to engage in the consideration of terrorist

attacks that it did, in fact, engage in when deciding the rulemaking

petitions. NRC sufficiently explained its fact finding that a

successful terrorist attack (i.e., one that actually causes a pool fire

and disperses radiation) is very unlikely and does not undermine

the existing generic environmental findings for spent fuel pools. As

for whether NEPA even requires a terrorism review in the first place

- an issue that this Court need not reach - it does not. As the Third

Circuit recently ruled (rejecting a contrary Ninth Circuit decision),

there is no "proximate cause" relationship between an NRC
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licensing action and terrorist-caused harm, rendering NEPA

inapplicable.

Thus, far from making that "rarest" and "most compelling" of

cases, the States have failed to reveal any significant error in NRC's

decision to deny the rulemaking petitions. NRC's FRN, meanwhile,

provides a well-reasoned and comprehensive basis for the agency's

decision. Accordingly, rather than taking the extraordinary step of

ordering NRC to initiate rulemaking, the Court should let the NRC

decision stand.

STANDARD OF REVIEW

Judicial review of agency denials of rulemaking petitions is

"extremely limited and highly deferential." DiGiovanni, 249 Fed.

Appx. at 843 (quoting Massachusetts v. EPA, 549 U.S. 497, 527-28

(2007)). The applicable standard under the Administrative

Procedure Act is that the agency action may be set aside only if it

was "arbitrary, capricious, an abuse of discretion, or otherwise not

in accordance with law." 5 U.S.C. § 706(2).

In the rulemaking petition context, the "arbitrary and

capricious" standard "may, in fact, operate at the high end of the
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range of deference, so that rulemaking will be judicially ordered

only in the rarest and most compelling of circumstances."

DiGiovanni, 249 Fed. Appx. at 843 (citing EMR Network, 391 F.3d at

273) (internal quotation marks omitted); see also Midwest

Independent Transmission System Operator, Inc. v. FERC, 388 F.3d

903, 911 (D.C. Cir. 2004). The review, in short, is "extremely

limited." Massachusetts, 549 U.S. at 527.

In addition, in a dispute where "specialists express conflicting

views, an agency must have discretion to rely on the reasonable

opinions of its own qualified experts even if, as an original matter, a

court might find contrary views more persuasive." Marsh v. Oregon

Natural Resources Council, 490 U.S. 360, 378 (1989).

ARGUMENT

I. NRC Reasonably Declined to Revisit Its Prior Generic
Findings under NEPA That Spent Fuel Pool Fires Are
Improbable and Their Environmental Impact Not Significant.

As described at length in our Statement of the Facts, supra,

NRC has repeatedly. studied the probability of spent fuel pool fires

in detail and has repeatedly found it minuscule - on the order of 2

chances in 1,000,000 per reactor year. See, e.g., JA-91, 103,
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125-26. That finding supports NRC's determination that spent fuel

pool environmental impacts are expected to be "small" (i.e., not

significant) for reactors operating under renewed licenses and

insignificant for reactors that have ceased operating altogether. See

10 C.F.R. Part 51, Subpt. A, App. B, Table B-i;

10 C.F.R. § 51.23(a).

Virtually since NEPA's inception it has been established law

that NRC may consider events' improbability when assessing their

environmental impacts. See Carolina Environmental Study Group v.

AEC, 510 F.2d 796, 798-800 (D.C. Cir. 1975). See also City of New

York v. DOT, 715 F.2d 732, 748-50 (2d Cir. 1983).

This lawsuit, though, does not deal with the question whether,

ab initio, the probability-weighted NEPA analysis supporting NRC's

license renewal and waste confidence regulations was valid. The

issue here is different: whether allegedly new and significant

information throws the probability findings into doubt.

NRC considered that possibility carefully, as its thorough

decision on the rulemaking petitions shows. Ultimately, though,

NRC found the rulemaking petitioners' supporting information
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unpersuasive. JA-1756-60. Indeed, in light of more recent

technical analyses of pool fires and post-9/ 11 security and

mitigation enhancement efforts, NRC found pool fires even more

improbable than originally thought. JA-1754-56.

The States' Brief ("SB") and opposing amicus briefs notably do

not offer a record-based challenge to NRC's core findings described

in the FRN. Instead, the briefs quibble over fine points in NRC's

explanation or in NRC's rulemaking process. As we show below,

none of their complaints withstands scrutiny.

A. NRC's General Reliance upon Mitigation and Security
Measures Implemented at All Plants was not Arbitrary or
Capricious

As we have seen, embedded within NRC's finding of "small"

environmental impacts18 is a determination that the probability of a

pool fire actually occurring is very low, on the order of two chances

18 "Small" impacts "are not detectable or are so minor that

they will neither destabilize nor noticeably alter any important
attribute of the resource." 10 C.F.R. Part 51, Subpt. A, App. B,
Table B-1 n.3. Amicus curiae California, inaccurately, interprets
"small" impacts to mean "no" impacts. See California Brief at 17.
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in one million reactor years. 19 JA-178-81; see also pp. 11-14, supra.

This generic finding's continued validity is reinforced by various

post-9/ 11 initiatives undertaken by NRC, its licensees, and other

Federal agencies to implement new security and mitigation

measures for nuclear power plants generally and spent fuel pools

specifically. JA-1755-56. In NRC's view, these recent security and

mitigation improvements support the agency's finding that spent

fuel pool fire risks are, if anything, lower now than they used to be.

JA- 1756.

The States attempt to characterize this approach as relying

improperly upon "plant-specific" facts when making a "generic"

finding, on the ground that implementation and effectiveness

details will vary from plant to plant. SB33-38. But in actuality the

19 California objects to NRC's use of non-numerical terms such

as "low" and "very low" to describe the probability of a pool fire.
California Brief at 15-16. However, the FRN expressly found the
probability to be "less than reported in NUREG- 1738 and previous
studies," JA-1756, which themselves contain quantitative estimates
of pool fire likelihood. See, e.g., JA-434 (NUREG-1738's
quantitative estimates); JA-91, 103 (NUREG-1353's quantitative
estimates).
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FRN did not - and did not need to - rely upon anything approaching

a plant-specific level of detail in order to justify its findings.

Instead, the FRN made the basic and logical point that, given

NRC's across-the-board new requirements, applicable at all sites,

security and mitigation capabilities have improved at all plants.2 0

As the FRN indicates, license amendments at "all operating nuclear

power plants in the United States" have incorporated strategies that

include "a diverse [pool] makeup system ... and... spray to remove

decay heat," as well as an "independently-powered,

portable.. .coolant makeup and spray capability system that

enhances spray and rapid coolant makeup." JA-1757; see also p. 18

20 Elsewhere in their Argument, the States claim there is "no

evidence" supporting NRC's finding that effective mitigation
measures have been implemented at all plants. SB4 1. However, as
the FRN states, recent license amendments have required new
mitigation measures at all plants, and the Sandia studies have
shown these types of measures to be effective. JA-1756-57. See
also JA- 1373-1492 (redacted Sandia report); p. 18, n. 11, supra
(regarding publicly available notices of the license amendments).
The NAS Report also confirms the effectiveness of these mitigation
measures. See JA- 1017 (finding 3C). Finally, a new NRC
regulation codifies the new mitigation requirements.
See p. 18 , n. 11, supra.
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n. 11, supra. The FRN also describes, in general terms, the

enhancements to physical security at all nuclear plants since 9/11.

JA- 1755.

As the States suggest (SB35), specifics regarding

implementation and effectiveness may indeed vary to some degree

from plant to plant, but the general NRC finding remains the same:

security and mitigation capabilities have improved at all plants. It

was obviously sensible, and certainly not arbitrary or capricious, for

NRC to rely on its nationwide regulatory directives, not on the

specific details of implementation at each plant, to make a self-

evident point about security and mitigation improvements at all

plants.21

The States additionally claim that generic treatment of spent

fuel pool fires under NEPA is inconsistent with both NRC's own

findings in NUREG-1738 and the NAS Report's conclusions. SB35.

21 The States' "inconsistency" argument (SB34) with respect to

Massachusetts, 522 F.3d 115, likewise lacks merit, because it
depends upon the States' invalid "plant-specific" versus "generic"
argument.
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The record, however, provides no support for that claim.

First, NUREG-1738 does not say, as claimed at SB35, that

"the risk of a spent-fuel pool fire.. .cannot be assessed on a generic

basis." In actuality, the "generic" finding that NUREG-1738 deemed

unreachable was a quite different (and highly technical) one:

namely, whether one could "establish a generic decay heat level

(and therefore a decay time) beyond which a zirconium fire is

physically impossible." JA-363. See also p. 15, supra (further

explaining this finding); JA-370-73, 446-5 1, JA-434.

Second, the States overstate the significance of the NAS

Report's conclusions. The NAS Report did say that "specific

vulnerabilities can be understood only by examining the

characteristics of spent fuel storage at each plant." JA-968. But

this truism does not undermine NRC's view that enhancing plant

mitigation and security capabilities at all plants - through generally

applicable rules and requirements - results in improving these

capabilities at all plants. Furthermore, the NAS Report did not

actually evaluate the post-9/ 11 nuclear plant security

improvements or their effectiveness. JA-967.
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The NAS Report also said that "[i]t is not possible to make any

general statements about spent fuel storage facility vulnerabilities

to air attacks that would apply to all U.S. commercial nuclear power

plants." JA-99 1. But the most pertinent language in NRC's

decision on the rulemaking petitions cited the "aggressive steps to

prevent terrorist attacks" taken by such agencies as the Federal

Aviation Administration ("FAA"), the Federal Bureau of

Investigation, and the Department of Homeland Security. JA-1755.

Indeed, the NAS Report acknowledged NRC's view that "it is the

responsibility of the U.S. government [as opposed to the NRC] to

implement security measures to prevent [air] attacks." JA-99 1.

This is not an unreasonable approach, as can be seen in prior

judicial decisions upholding NRC's reliance on sister agencies'

security measures. See Public Citizen, 2009 WL 2195331, 8, 11;

Riverkeeper v. Collins, 359 F.3d 156, 169-70 (2d Cir. 2004). The

bottom line is that NRC's probability findings do not rely on the

putative imperviousness of spent fuel pools to airplane crashes, and

so the States' citation to this portion of the NAS Report does not

actually respond to NRC's reasoning on the issue.
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Notably, the NAS Report also found that "[i]t appears to be

feasible to reduce the likelihood of a zirconium cladding fire

following a loss-of-pool-coolant event using readily implemented

measures," including "a redundant and diverse response system to

mitigate loss-of-pool-coolant events that would be capable of

operation even if the pool or overlying building were severely

damaged." JA-968. This confirms the similar Sandia findings

regarding the effectiveness of make-up water and spray systems.22

See JA- 1756. These very measures, as the FRN notes, have

recently been implemented via NRC-imposed license amendments

at all U.S. nuclear plants. JA-1757; see also p.18 n.11, supra.

Thus, the NAS Report supports NRC's rationale that the recently

implemented mitigation measures improve spent fuel pool safety.

The States' remaining arguments on the "plant-specific" versus

"generic" front also lack merit.

22 "[I]n practice, mitigation measures have been found to be

sufficiently supported when based on studies conducted by the
agency." Nat'l Audubon Soc'y v. Hoffman, 132 F.3d 7, 17 (2d Cir.
1997).
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The States claim that NRC's decision "prevents the public and

other governmental bodies from receiving information about the

plant-specific matters - design issues and security and mitigation

measures - that affect the risk of fires in spent fuel pools." SB37.

This assertion is unfounded. The States supported their arguments

with their own experts and with publicly-available information.

They might have requested more information from NRC through

FOIA,23 but did not. As we show in detail below (Argument I.B),

nothing in NEPA, the APA, or NRC's petition-for-rulemaking

procedures gave the States or the public an automatic right of

23 That NRC has been requiring security and mitigation

improvements relating to spent fuel pools in recent years -
improvements which clearly impact pool fire risk - has not been
hidden from public view. See, e.g., JA-938-39 (discussion in
publicly available 2005 NRC response to Congress regarding the
NAS Report); see also p. 18 n. 11, supra.

Moreover, because there are no procedural restrictions against
filing rulemaking petitions addressing the topic of previously denied
rulemaking petitions, see 10 C.F.R. § 2.802, the States still remain
free to file FOIA requests for additional information on spent fuel
pool security and mitigation measures and then, if they feel there is
reason to do so, address the resulting information in new
rulemaking petitions.
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access to security-sensitive information.

The States also claim that NRC's decision "precludes the

States.. .from meaningful participation in identifying and exploring"

the environmental impacts from spent fuel pool storage. SB37. But

this claim is belied by this very case - where the States participated

through rulemaking petitions and public comments and were able

to advocate their point-of-view vigorously. The States cannot

seriously maintain that NRC did not examine their claims closely

and respond to them in detail. Further, as indicated in the FRN,

there will soon be additional opportunities for public participation

as the periodic GElS revision process moves forward. See

JA-1760-61; 10 C.F.R. Part 51, Subpt. A, App. B.

Finally, if a state (or member of the public) identifies plant-

specific considerations that legitimately undermine the applicability

of the spent fuel pool generic findings at a particular site,

NRC maintains a "waiver" process under 10 C.F.R. § 2.335 to allow

litigation of plant-specific claims in individual NRC licensing

proceedings, notwithstanding NRC's generic regulatory finding and

rules. See Massachusetts, 522 F.3d at 127. In addition, NRC's
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license-renewal process provides opportunities to consider

facility-specific information related to generic findings in connection

with facility-specific supplemental environmental impact

statements. See id. at 121. In short, there is no shortage of means

for states or others to make known to NRC their plant-specific

concerns.

B. The States' Complaints about Access to Information
Lack Merit

The States argue that NRC obstructed the petitions for

rulemaking (and comments) unlawfully by not making the Sandia

studies public. SB42-43. See also California Amicus Brief at 14; 24

But this information is not public for good reason: it has potential

value for prospective attackers. Indeed, the States, who had access

to the redacted Sandia summary report for several months before

filing their brief, see p.27 n. 15, supra, do not suggest otherwise.

See SB42-43. As this Court has said, "NEPA's mandates are

24 Contrary to California's intimation at pages 14-15 of their

brief, Commissioner Jaczko did not fault his fellow commissioners
for "relying solely on studies that the public...are not allowed to
see." See JA-1760.
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'essentially procedural,' and do not require that environmental

concerns be preferred to other appropriate considerations. Clearly,

national security interests are among those other considerations."

Hudson River Sloop Clearwater, Inc. v. Dep't. of Navy, 891 F.2d 414,

423 (2d Cir. 1989) (internal citations omitted).

If the States' true goal is to obtain more information from NRC

regarding the Sandia studies to support rulemaking petition efforts,

the proper route would be a request for information under FOIA,

5 U.S.C. § 552. This avenue remains open. See p.49 n.23, supra.

FOIA provides an orderly process for requesting information from

agencies, and, if necessary, for challenging the sufficiency of the

agency's information production - including any security-related

redactions - in Federal District Court. Indeed, disclosure of NEPA-

related information "is expressly governed by FOIA." Weinberger v.

Catholic Action League, 454 U.S. 139, 143 (1981), citing 42 U.S.C. §

4332(2)(C). Accord Hudson River Sloop Clearwater, 891 F.2d at 420.

Filing a NEPA-based rulemaking petition is not an end-run around
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FOIA.25

Furthermore, the APA provisions and NRC regulations

governing rulemaking petitions establish no procedures requiring

NRC to make publicly available any potentially relevant information

before deciding rulemaking petitions. See 5 U.S.C. § 553(e); 10

C.F.R. § 2.802. See also 5 U.S.C. § 555(e) (requiring only a "brief

statement of the grounds for denial" when agencies deny petitions);

10 C.F.R. § 2.803 (similar). This absence of statutory or regulatory

procedural requirements undermines the States' position, because

courts are not free to use NEPA "as the basis for a substantial

revision of the carefully constructed procedural specifications of the

APA." Vermont Yankee Nuclear Power Corp. v. Natural Res. Defense

Council, Inc, 435 U.S. 519, 548 (1978).

The States' reliance upon a case involving a full-blown

25 The States should have known of the Sandia studies'

existence, and their pertinence to the issue of pool fires, years ago,
because the NAS Report refers to them on multiple occasions and
makes clear their significance to NRC. See, e.g., JA-1010, 1014-15,
1018.
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rulemaking, rather than a mere rulemaking petition, does not

demonstrate otherwise. See SB42 (citing Nat'l Black Media Coalition

v. FCC, 791 F.2d 1016, 1024 (2d Cir. 1986)). While the APA's

procedural requirements for even informal rulemaking are

substantial - and commensurate with the agency's affirmative

decision to create, amend, or repeal legally binding regulations - its

procedural requirements for rulemaking petitions are nearly non-

existent. Compare 5 U.S.C. § 553(b)-(c) (informal rulemaking) with

5 U.S.C. § 553(e) (petitions for rulemaking).

At bottom, the decision to commit the resources necessary for

a rulemaking is distinctly the agency's prerogative. See

WWHT, Inc. v. FCC, 656 F.2d 807, 817-18 (D.C. Cir. 1981)

("Administrative rule making does not ordinarily comprehend any

rights in private parties to compel an agency to institute

[rulemaking] proceedings or promulgate rules."). Consequently, an

agency has only a "limited burden of justification" when denying

rulemaking petitions. Midwest Independent Transmission System
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Operator, 388 F.3d at 913. The States' attempt to equate

rulemaking and rulemaking petitions is thus misguided.26

The States also rely upon a statutory provision and two NRC

regulations. See SB43, citing 10 C.F.R. §§ 2.905, 73.21 and

42 U.S.C. § 2231. Yet, the States do not expressly claim that the

cited provisions impose information disclosure duties upon NRC

with respect to rulemaking petitions. No such claim is possible.

The cited provisions, while they do relate to the general issue of

public access to non-public information, on their face do not

actually create the duty suggested by the States.

Section 2.905 applies to NRC adjudicatory hearings (rather

than rulemaking petitions), during which NRC's interest in keeping

certain information non-public must be reconciled with information

access rights created by NRC hearing procedures.

Section 73.21 sets forth conditions under which access to a

26 Moreover, even when an agency has decided to engage in

rulemaking, the agency need not make protected security-related
information public in order to rely on it. Public Citizen, 2009 WL
2195331, 11.
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certain type of non-public information ("safeguards" information)

may be allowed as a general matter, but creates no NRC duty to

disclose such information, let alone a duty to do so upon receipt of

a pertinent rulemaking petition.

And, finally, 42 U.S.C. § 2231 seeks to ensure "minimum

impairment" of only those "procedural rights which would be

available if [protected non-public information] were not involved,"

and instructs NRC to promulgate regulations to that effect

(§ 2.905 is one such regulation). Because there are no special

information access rights with respect to rulemaking petitions,

there are no "procedural rights" needing special protection under

§ 2231.

In sum, the States provide no legal basis for their assertion

that NRC "cannot rely on [the Sandia studies]" to support its

denials of the rulemaking petitions "absent an opportunity for the

States to review and comment" on them.

C. New York's Reference to Groundwater Contamination
in a Comment Was, at Best, Loosely Related to the Subject
of the Rulemaking Petitions.

The States claim that NRC's decision does not address
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groundwater leakage from spent fuel pools "and should be reversed

for that reason alone." SB40. Yet, the issue of groundwater

contamination, which did not appear in the rulemaking petitions

but was brought up briefly by New York in its public comment on

the California petition, JA-1728-29, was far afield from the fire-risk

issue actually raised by the Massachusetts and California

rulemaking petitions. It was hardly arbitrary or capricious for NRC

to decline to address this type of tangential comment.

Even in actual rulemaking, much less petitions for

rulemaking, an agency "need not address every comment," only

those that "raise significant problems." Reytblatt v. NRC, 105 F.3d

715, 722 (D.C. Cir. 1997). An agency's "failure to respond to

comments is significant only insofar as it demonstrates that the

agency's decision was not based on a consideration of the relevant

factors." Covad Comm. Co. v. FCC, 450 F.3d 528, 550 (D.C. Cir.

2006).

Because the clear and stated purpose of the rulemaking

petitions was to show "that spent fuel stored in high-density fuel

storage pools is much more vulnerable to fire than the License
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Renewal GEIS concludes," JA- 1106, NRC reasonably resolved the

rulemaking petitions based upon information related to pool fire

risks. NRC was under no obligation in its decision also to consider

the separate problem of small leaks causing groundwater

contamination.

Neither New York in its comment nor the States in their brief

attempt to explain the relevance of small, difficult-to-detect leaks to

the rulemaking petitioners' concerns regarding spent fuel pool

fires.27 See SB40; JA-1728-29. Indeed, one of the key

characteristics of the referenced leaks was that they were detected

only through extraordinary means, such as monitoring wells and

excavation of the area around the pool that revealed cracks. See,

e.g., JA-1092-1099 (addressing leaks that had gone "undetected,"

such as the leak at the Indian Point spent fuel pool). In other

27 California's amicus brief does assert that "such leaks could

lead to a loss of the water that cools spent nuclear fuel and keeps
its zirconium cladding from burning." California Amicus Brief at
11. But California does not actually state or attempt to show that
such leaks would, or even might, lead to a fire - only that some fire-
preventing water would be lost (which is the obvious result of any
leak, no matter how small or insignificant).
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words, the leaks were small enough that they were having no

noticeable impact upon spent fuel pool water levels.

Thus, while the issue of leaks may relate to the broader issue

of spent fuel pool environmental impacts, it does not relate to the

much narrower issue being raised by the rulemaking petitioners:

the environmental impacts from fires at pools using high-density

storage. No party appears to suggest that a pool fire could start if

the fuel is still covered by water, and ordinarily there is at least

twenty-five feet of water covering the spent fuel in a pool. See JA-

1754. Difficult-to-detect leaks that do not impact the pool's water

level thus would not cause pool fires, and so are of little apparent

relevance to the rulemaking petitions.

In short, the absence of any mention in the FRN of New York's

off-topic comment regarding groundwater contamination was not

arbitrary or capricious and is certainly not "compelling cause" for

reversal. Midwest Independent Transmission, 388 F.3d at 910.

D. NRC's Decision is Not Undermined by its Failure to
Include the Phrase "Remote and Speculative" with Respect
to Accidental Pool Fires

The States claim that NRC's decision reiterating the small
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environmental impacts of spent fuel pool fires cannot stand because

it "did not find that the risk of a spent-fuel fire was so low that it

was remote and speculative." SB41. The "remote and speculative"

standard, however, does not govern the accidental fire issue in the

instant case. Thus, a "missing" reference to that standard is

irrelevant.

"Remote and speculative" is a test for deciding whether a

particular environmental effect need be considered in the first place.

See, e.g., Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719 (3d Cir.

1989). But the current case involves the continuing validity of an

already-existing generic environmental impact finding reached by

NRC after preparation of a full-blown EIS. The Supreme Court

established the standard governing this question years ago, in

Marsh v. Oregon Natural Resources Council, 490 U.S. at 360. Under

Marsh, "if... new information is sufficient to show that the remaining

action will affec[t] the quality of the human environment in a

significant manner or to a significant extent not already considered,

a supplemental EIS must be prepared." Id. at 374 (internal

quotation marks omitted). This standard mirrors that often used by
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courts when reviewing rulemaking petitions seeking to amend or

repeal rules: namely, whether a "significant factual predicate for the

existing rule has been removed." See DiGiovanni, 249 Fed. Appx. at

844 (internal quotation marks omitted).

Thus, the controlling question is: has a significant factual

predicate of NRC's existing rules been undermined by the

emergence of purportedly "new and significant" information? As

discussed previously, the basis for the existing NRC findings was

that a pool fire, although its consequences may indeed be severe if

it occurs, would be an exceedingly unlikely event - in the range of

2 chances per million reactor years. See pp. 13-14, supra.

Accordingly, NRC's analysis of the petitions for rulemaking looked

to whether the prior NRC probability determinations were undercut

by the purportedly "new and significant information" presented by

the rulemaking petitioners.

As we have stressed throughout this brief, NRC found the

rulemaking petitions to be poorly supported by the information they

cited. JA-1756-60. NRC also found that other new information

indicates that pool-fire likelihood is actually lower now than NRC
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had previously determined. JA-1754-56. Thus, the probability

findings that were the key factual predicate for the GElS and Waste

Confidence findings - rather than being undermined - were

bolstered. On that basis, NRC resolved the rulemaking petitions.

No "remote and speculative" finding was necessary.

II. NRC's Analysis of Pool Fires Caused by Intentional Attacks
Did Not Violate NEPA

The States claim that NRC violated NEPA by not taking

sufficient account of the potential environmental consequences of a

terrorist attack on spent fuel pools. SB43-53. But in denying the

rulemaking petitions, NRC's experts found, as a factual matter, that

the risk of a successful terrorist attack on spent fuel pools was very

low and did not warrant further NEPA review. Moreover, as the

Third Circuit recently confirmed in NJDEP, 561 F.3d 132, analysis

of terrorist-caused impacts is not even required under NEPA.

A. NRC Reasonably Found that the Overall Expected
Impacts from Pool Fires Caused by Terrorist Attacks are
Not Significant*

In response to the rulemaking petitions' concern about

terrorist attacks on spent fuel pools, NRC examined the terrorist
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issue closely and found "the probability of a successful terrorist

attack" - i.e., one causing a pool fire that disperses radiation - "very

low." JA-1755-56, 1759. NRC declared successful attacks "not

reasonably foreseeable," indeed "remote and speculative." JA-1759.

"On this basis," NRC found that the environmental impacts of such

attacks "are not significant" and do not require further NEPA

analysis. Id.

The record amplysupports NRC's findings. See

JA-1754-1759. The pools, for example, are "massive, extremely

robust structures" constructed of thick, reinforced, steel-plate-lined

concrete, and feature redundant monitoring, cooling, and make-up

water systems. JA-1754. In addition, the facilities use defense-in-

depth concepts for physical security, relying on vehicle barriers,

fencing, armed guards, alarm systems, increased training, detailed

security plans, and local law enforcement. JA-1755. In recent years

NRC and other federal agencies have taken aggressive steps to

upgrade anti-terrorist measures - including, in the case of pool

fires, new requirements for makeup cooling water. JA-1755, 1757.

Finally, recent studies have shown that prior analyses - which had
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themselves found pool fires very unlikely - had overestimated a

fire's likelihood. JA-1755-1756.

As this Court held in rejecting an argument that NEPA

required analyzing improbable terrorist attacks against motor

vehicles transporting radioactive materials, "[w]ith respect to

environmental consequences that are only remote possibilities, an

agency must be given some latitude to decide what sorts of risks it

will assess." City of New York v. DOT, 715 F.2d at 750. Some risks

are simply "too far afield for consideration." Id. In such cases, the

agency's findings should only be overturned only for "abuse of

discretion." Id. at 748, 752. The States do not come close to

meeting that standard here.

In the case of spent fuel pools, there are numerous measures

in place to ensure that terrorist attacks will not, in fact, occur, and

that if they do, they will not succeed in causing harm. While no

meaningful numerical probability can be calculated, based on the

factors discussed above NRC's experts judged the risk of a

successful attack remote and speculative. NRC's logic and findings

are hardly an "abuse of discretion."
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The States offer a pseudo-logical argument in an attempt to

poke holes in NRC's analysis. They argue that NRC did not label

accidental pool fires "remote and speculative" and did not

specifically find intentional pool fires less probable than accidental

ones. Thus, they say, contrary to NRC's view (JA-1759), an

intentional fire cannot logically be "remote and speculative." SB43.

This logic, according to the States, shows that NRC implicitly agrees

with the Thompson Report's thesis that intentional fires are more

likely than accidental fires. Id.

As our brief has already discussed, however, NRC's analysis of

the rulemaking petitions simply and properly considered the issue

actually before it, i.e., whether new information had undermined

the prior environmental impact findings on accidental fires, not

whether such fires are so "remote and speculative" as to fall outside

NEPA's bounds altogether. See pp. 20, 57-59, supra. Thus, the

absence of the phrase "remote and speculative" with respect to

accidental fires is unsurprising, and does not in any way indicate

that NRC accepts Dr. Thompson's view that a terrorist-caused pool

fire is more likely than an accidental fire.
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Indeed, NRC's disagreement with the Thompson Report's

probability estimate for intentional fires could not be clearer.

Specifically, the FRN stated (referring to the Thompson Report) that

"such probability (frequency) estimates are entirely speculative,"

and that the actual probability is "numerically indeterminable."

JA-1757. NRC said it agreed with the NAS Report's finding that

"[t]he probability of terrorist attacks on spent fuel storage cannot be

assessed quantitatively or comparatively." JA-1759; JA-966. And,

of course, NRC found expressly that the likelihood of a successful

attack that actually causes a fire and disperses radiation is low

enough to qualify as "remote and speculative" and not "reasonably

foreseeable." JA- 1755-59.

Thus, the States are wrong to suggest that anything in the

FRN indicates even unintentional agreement between NRC's experts

and Dr. Thompson on fire likelihood. The Thompson Report itself

acknowledges that "the record of experience does not allow a

statistically valid estimate of [the] probability" of an intentional pool

fire. JA-1241. But Dr. Thompson still chose, based upon his own

"prudent judgment," to deem "one per century" to be "a reasonable
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assumption for policy purposes." Id. In other words, the Thompson

Report stated that a numerical probability was not calculable, and

then pulled a relatively high numerical probability out of the air to

use as an "assumption." NRC was well justified, and certainly not

arbitrary or capricious, in dismissing this probability "assumption"

as "entirely speculative." JA- 1757.

In any case, "an agency must have discretion to rely on the

reasonable opinions of its own qualified experts," even when

presented with "contrary views" that a given court might find "more

persuasive." Marsh, 490 U.S. at 378. This Court has "consistently

held that whether a particular agency action will have a 'significant'

effect on the environment is a substantive question left to the

informed discretion of the agency proposing the action." National

Audubon Soc'y, 132 F.3d at 14 (citations omitted). On the record

here, it was well within the agency's discretion for NRC to prefer its

own experts' judgment to Dr. Thompson's.

Quoting an NRC letter, the States additionally argue that a

terrorist attack could disable key mitigation measures by causing

"loss of large areas of plant due to explosions or fire." SB44. But
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the NRC letter that the States quote actually makes a very different

point: NRC-required mitigation strategies are intended "to address

the loss of large areas of a plant due to explosions or fire." Letter

from J. Boska to M. Balduzzi (referenced at SB44) at p.2 of

Enclosure (emphasis added). Thus, far from asserting that the

mitigation measures are vulnerable to a "loss of large areas of

plant," the NRC letter makes clear that their primary purpose is to

remain functional in those circumstances.

The States also cite the NAS Report (JA- 1015) to support their

argument that a terrorist attack may "disable the mitigation

measures." SB44. But the NAS Report simply makes the

unexceptionable point that "[m]ultiple redundant and diverse

measures may be required so that more than one remedy is

available to mitigate a loss-of-pool-coolant event, especially when

access to the pool is limited by damage or high radiation fields."

NRC has required exactly that, mandating both an "internal

strategy" involving "a diverse [pool] makeup system" and an

4external strategy" featuring an "independently-powered, portable,

[pool] coolant makeup and spray system.. .to mitigate a wide range
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of possible scenarios." JA-1757. The States' suggestion that the

NAS Report undercuts the mitigation measures' effectiveness is

therefore misleading at best.

In sum, the very documents the States cite defeat, rather than

support, their argument about the vulnerability of mitigation

measures. The remainder of the States' challenge amounts to a

claim that their expert's judgment is more persuasive than NRC's.

In the final analysis, the States' terrorism arguments do not come

close to showing the "compelling cause" necessary for a reviewing

court to direct NRC to undertake a new rulemaking.

B. As a Matter of Law, NRC is Not Required to Evaluate the
Impacts of Terrorist Attacks in its NEPA Analyses

For the reasons just discussed, this Court can and should

uphold NRC's denial of the rulemaking petitions, with respect to the

terrorism issue, based on the agency's fact findings alone. NRC's

fact findings make it unnecessary for the Court to reach the

question whether NEPA requires environmental analysis of

hypothetical terrorist attacks. In any event, NEPA requires no such

analysis. As NRC stated in the FRN (JA-1759), and as the Third
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Circuit recently held, NRC licensing actions cannot reasonably be

viewed as the "proximate cause" of such attacks. NJDEP, 561 F.3d

132.

The States argue that NRC and the Third Circuit misread the

Supreme Court's "NEPA-proximate cause" analysis in Metropolitan

Edison Co. v. People Against Nuclear Energy, 460 U.S. 766

(1983), when they determined that NEPA does not require terrorism

reviews. SB44-45. But as the States admit, Metropolitan instructed

that there must be "a manageable line between those causal

changes that may make an actor responsible for an effect and those

that do not." SB49-50, citing 460 U.S. at 774 n.7.

The Supreme Court drew that line at the "familiar doctrine of

proximate cause from tort law," stating that NEPA requires "a

reasonably close causal relationship" between an agency's actions

and environmental impacts. Id. at 774. Pointing to NEPA's "rule of

reason," the Court recently reiterated the proximate cause test in

DOT v. Public Citizen, 541 U.S. 752, 767 (2004).

Adhering to these Supreme Court rulings, the Third Circuit

applied the "proximate cause" test in NJDEP and concluded that
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NEPA does not require NRC to analyze the environmental impacts of

hypothetical terrorist attacks. 561 F.3d at 137-143. The Third

Circuit reasoned that a terrorist attack "requires at least two

intervening events: (1) the act of a third-party criminal and (2) the

failure of all government agencies specifically charged with

preventing terrorist attacks." Id. at 140. The court concluded that

"this causation chain is too attenuated to require NEPA review." Id.

The States, though, claim that "traditional tort analysis" favors

a different result, arguing that NRC's anti-terrorism efforts

demonstrate that an attack is reasonably foreseeable. SB50. Yet,

only a successful terrorist attack would actually cause

environmental impacts, and anti-terrorism measures clearly aim to

prevent attacks and minimize their consequences. See also infra

p.79 n.31 and accompanying text.

Moreover, under traditional tort law as expressed in the

Restatement (Second) of Torts, intervening criminal activity

generally breaks the chain of proximate causation. See, e.g.,

Restatement (Second) of Torts, §§ 442, 442B cmt. C, 448 (1965).

And this Court, like the Third Circuit, looks to the Second
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Restatement when analyzing causation under federal law. See

Higazy v. Templeton, 505 F.3d 161, 175 (2d Cir. 2007) (citing

Restatement (Second) of Torts § 440).

In NJDEP, the Third Circuit correctly applied these traditional

tort concepts in concluding that a Federal actor does not

proximately cause the effects of even reasonably anticipated

subsequent criminal acts by third parties unless the Federal actor's

behavior invited "temptations to which a reasonable percentage of

humanity is likely to yield" or the acts took place "where persons of

[a] peculiarly vicious type are likely to be" present. 561 F.3d at 140

(citing Restatement (Second) of Torts § 448).

In this case, licensing nuclear facilities would not invite a

"reasonable percentage of humanity" to launch terrorist attacks,

and the residents living near nuclear plants presumably do not

qualify as "likely" terrorists. Moreover, these plants are well

protected, with heightened physical security in the aftermath of

9/11.

The Third Circuit also correctly reached the same result under

the doctrine from Restatement (Second) of Torts § 442 regarding
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when "an intervening force is a superseding cause." 561 F.3d at

140. The court reasoned that an attack would be "extraordinary,"

terrorists "would be operating independently of the NRC, the

intervening force would be due to a third-party terrorist, a terrorist

attack is wrongful, and the degree of culpability of the terrorist

would far exceed that of the NRC." Id. at 141.

In this Court, even where a federal actor is occasionally found

to be the proximate cause of harms directly "caused by reasonably

foreseeable intervening forces," such cases "typically involve

situations in which the [actor] misled or coerced the intervening

decision-maker such that the decision-maker's conduct was

tainted." Wray v. City of New York, 490 F.3d 189, 195 (2d Cir.

2007). See also Townes v. City of New York, 176 F.3d 138, 147 (2d

Cir. 1999) (Generally, "the chain of causation.. .is broken by the

intervening exercise of independent judgment."). The instant case

presents no such facts.

Cases from both this and other Circuits support NRC's view.

This Court, for example, upheld an agency's decision not to

consider acts of sabotage in a NEPA review. City of New York, 715
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F.2d at 732. See also Limerick Ecology Action, 869 F.2d at 741-44

(Third Circuit reaching same result). The D.C. Circuit also rejected

a claim that agencies must review criminal acts in NEPA analyses,

because this would exceed "[t]he limits to which NEPA's causal

chain may be stretched before breaking." Glass Packaging Inst. v.

Regan, 737 F.2d 1083, 1091-92 (1984). And the Eighth Circuit

determined that agencies may decline to consider generalized risks

of terrorism in NEPA analyses. Mid States Coalition for Progress v.

Surface Transp. Bd., 345 F.3d 520, 543-44 (2003).

Despite the weight of authority, the States ask this Court to

follow the lone Circuit expressing a contrary view. In San Luis

Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (2006), the Ninth

Circuit held that NEPA requires NRC to analyze the potential

impacts of terrorist attacks when determining whether to license a

"dry cask" spent fuel storage facility. As the Third Circuit

recognized, however, this Ninth Circuit ruling improperly refused to

apply the Supreme Court's "proximate cause" test. The Ninth

Circuit not only unsuccessfully distinguished Metropolitan, but it

also "made no mention of Public Citizen," NJDEP, 561 F.3d at 142
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n. 10, which states unambiguously that "NEPA requires 'a

reasonably close causal relationship' between the environmental

effect and the alleged cause." 541 U.S. at 767 (emphasis added).

And even a cursory look at Public Citizen reveals that the Ninth

Circuit interpreted Metropolitan too narrowly.28

The Supreme Court has also advised courts to "look to

28 The Ninth Circuit's analysis relied upon the existence of "a

chain of three events: (1) a major federal action; (2) a change in the
physical environment; and (3) an effect." 449 F.3d at 1029. The
court reasoned that Metropolitan "was concerned with the
relationship between events 2 and 3," id., while the terrorism
question involved "the relationship.. .between events 1 and 2." Id. at
1030. The Ninth Circuit held that Metropolitan's proximate cause
test did not apply to the relationship between events 1 and 2. Id. at
1029.

In Public Citizen, however, the Court applied "proximate cause"
analysis to the causal connection between, to use the Ninth
Circuit's terminology, an "event 1" (agency issuing regulations) and
an "event 2" (increased cross-border truck traffic). 541 U.S. at 768
("the causal connection between FMCSA's issuance of the proposed
regulations and the entry of the Mexican trucks is insufficient to
make FMCSA responsible under NEPA to consider the
environmental effects of the entry."). In any case, with all respect to
the Ninth Circuit, nothing in the Supreme Court's "NEPA-proximate
cause" cases suggests any sort of 3-event analysis. Rather, in all
NEPA cases courts must consider whether the agency action would
be a "proximate cause" of the claimed environmental effect.
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[NEPA's] underlying policies" when drawing the "manageable line"

for proximate causation. Public Citizen, 541 U.S. at 767. Holding

that NEPA does not require analysis of terrorist attacks fits with

NEPA's twin policy goals.

First, NEPA was enacted to "ensure[] that the agency, in

reaching its decision, will have...detailed information concerning

significant environmental impacts." Id. at 768. Under NEPA's "rule

of reason," the "usefulness of any new potential information to the

decisionmaking process" should drive NEPA decisions, id. at 767,

because federal agencies' resources are limited and the "scope of

the agency's inquiries must remain manageable." Metropolitan, 460

U.S. at 776.

NRC already undertakes substantial analyses of terrorist risks

outside of NEPA, as part of its statutory requirement under the

Atomic Energy Act to protect "the common defense and security."

42 U.S.C. § 2232(a). 29 See also NJDEP, 561 F.3d at 142, n.9 (citing

29 The States correctly note that sometimes NRC is "required to

consider the effects of sabotage." SB52. But they fail to recognize
(continued...)
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NRC's Design Basis Threat Rule at 10 C.F.R. Part 73). A largely

redundant NEPA review of terrorism is unlikely to uncover useful

new insights.

The other policy goal of NEPA is to increase public information

about the agency's decision-making process and "provide a

springboard for public comment."30 Public Citizen, 541 U.S. at 768.

But NRC terrorism reviews would not advance public information

goals, because they could not be shared in a public forum. Of

necessity, such reviews would rely on sensitive security

information, which the agency could not publicly disclose. See

JA-1755-1756; cf. Weinberger, 454 U.S. 139.

(...continued)

that the proper place for this study is in security reviews conducted
under the Atomic Energy Act, not in NRC's NEPA analyses.
Contrary to the States' suggestion, this Court did not conclude
otherwise in City of New York v. DOT, 715 F.2d 732.

30 The States cite Robertson v. Methow Valley Citizens Council,

490 U.S. 332, 349 (1989), for the proposition that NEPA serves to
inform states "of the expected consequences [of an agency's action]."
SB37. Yet, a fire with an expected likelihood of less than two
chances in one million reactor years, see pp.40-4-1, supra, is hardly
an "expected consequence" of spent fuel pool storage.
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Although NRC tries to protect such information, "widespread

NEPA-terrorism reviews.. .increase the risk of dangerous security

breaches." Private Fuel Storage, CLI-02-25, 56 NRC 340, 356

(2002). Thus, the agency reasonably tries to limit inadvertent

disclosures by ensuring "that sensitive security-related information

ends up in as few hands as practicable." Id. at 355. NRC's position

is consistent with this Court's recognition, noted previously, that

NEPA does not trump national security interests. Hudson River

Sloop, 891 F.2d at 423 (citations omitted).

The States incorrectly claim that the Supreme Court cases

require a different result. First, the States make a flawed analogy to

Metropolitan. They stress that Metropolitan addressed the "risk of

an accident," rather than "effects that will occur if a risk is realized,

for example, if an accident occurs." SB45, citing 460 U.S. at 775

n.9. The suggestion, then, is that an accident is comparable to a

terrorist attack and requires similar treatment under NEPA.

But an accident scenario is materially different from a terrorist

attack. As the Third Circuit recognized, a terrorist attack includes

additional intervening links stretching the chain of causation: (1)
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third-party terrorists choosing to attack; and (2) other federal

agencies failing to stop them. NJDEP, 561 F.3d at 140. In contrast,

nuclear plant accident prevention and mitigation fall squarely, and

completely, within NRC's regulatory control.

Second, the States ineffectively attempt to distinguish Public

Citizen by zeroing in on its particular fact pattern. While Public

Citizen sensibly held that an agency need not analyze the effects of

an action it cannot prevent, it did not restrict the proximate cause

analysis to such circumstances. Rather, it reaffirmed Metropolitan's

teaching that proximate cause analysis is generally applicable

under NEPA. 541 U.S. at 767. Moreover, in Metropolitan, the

original source of the proximate cause test, NRC could have

prevented the alleged psychological health impacts by not allowing

the reactor to restart, or at least reduced those impacts by

conspicuously requiring additional safety measures; yet the Court

still held that NRC would not be the proximate cause of the alleged

harms.

Other Circuits' decisions, which routinely consider the

proximate cause link between agency action and environmental
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effects, also cast doubt on the States' crabbed interpretation of

Public Citizen. See, e.g., NJDEP, 561 F.3d at 137-38; White Tanks

Concerned Citizens, Inc. v. Strock, 563 F.3d 1033, 1040 (9th Cir.

2009); Ohio Valley Envtl. Coalition v. Aracoma Coal Co., 556 F.3d

177, 196 (4th Cir. 2009).

The States also attempt to discredit NRC's view and the Third

Circuit's NJDEP decision by imagining a parade of horribles. SB51

(suggesting that agencies would not have to consider environmental

effects involving earthquakes and rainstorms); see' also California

Brief at 26-27. Yet, NEPA's "rule of reason" guards against the

absurd results suggested by the States, and neither the Third

Circuit nor NRC has suggested otherwise. In fact, in its own

practice, NRC regularly analyzes impacts involving natural

occurrences. 31

31 See, e.g., GElS Vol. 1 at 5-3 - 5-4, 5-17 - 5-18 (analyzing
impacts involving meteorological factors and other natural events
such as earthquakes). These GElS sections are not included in
Joint Appendix excerpt, but are available on NRC's public ADAMS
database, http://www.nrc.gov/reading-rm/adams.html, at
accession number ML040690705.
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In addition, the States claim that Congressional enactment of

42 U.S.C. §22 10e(b) in 2005 coniflicts with a view that terrorist

"threats" are "remote and speculative" and thus outside the scope of

NEPA's mandate. SB48. But § 2210e(b) merely requires NRC to

"consider" various "potential" threats when determining nuclear

power plant security requirements through rulemaking; it does not

provide that, regardless of what security (or mitigation) measures

are put in place, and regardless of what the rest of the federal

government does, a successful terrorist attack that actually causes

a pool fire (and environmental harm) is reasonably foreseeable.3 2

Finally, the States point out that two other agencies consider

the risk of intentional destructive acts in their environmental

analyses. SB46. But NRC's NEPA analysis need not follow other

32 The same reasoning also undermines the States' (SB44-48)
and Ninth Circuit's view in San Luis Obispo, 449 F.3d at 1030, that
NRC's history of requiring preventive security measures somehow
indicates the reasonable foreseeability of actual environmental
impacts from terrorism. See NJDEP, 561 F.3d at 143 (citing Ground
Zero Center for Non-Violent Action v. U.S. Dept. of Navy, 383 F.3d
1082, 1090 (9th Cir. 2004)).
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agencies' favored approaches. See, e.g., NRDC v. FAA, 564 F.3d

549, 560 (2d Cir. 2009). NRC is free to adopt its own reasonable

legal position on this issue, and it has done so consistently. The

reasonableness of NRC's view is reflected in the Third Circuit's

recent NJDEP decision.

In sum, an NRC licensing decision cannot be considered a

proximate cause of a terrorist attack's environmental impacts.

Therefore, if the Court reaches the question of whether NEPA even

requires analysis of such attacks in the first place, the answer is

no.

80



CONCLUSION

For the reasons stated above, the Court should deny the

petitions for review.
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