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INTRODUCTION 

 Pursuant to 10 C.F.R. § 2.309(h)(1), the staff of the U.S. Nuclear Regulatory Commission 

(NRC or Commission) hereby answers the Intervenor’s Amended Contention Ten (Petition).   

For the reasons set forth below, the NRC staff (Staff) opposes the admissibility of the amended 

contention. 

BACKGROUND 

 On March 10, 2008, the NRC published a Notice of Hearing regarding the application 

filed by Virginia Electric and Power Company d/b/a/ Dominion Virginia Power and Old Dominion 

Electric Cooperative (Applicant or Dominion) for a combined license (COL) for an Economic 

Simplified Boiling Water Reactor (ESBWR), designated Unit 3, at the North Anna Power Station 

in Louisa County, Virginia.  Dominion Virginia Power; Notice of Hearing and Opportunity to 

Petition for Leave to Intervene on a Combined License for North Anna Unit 3, 73 Fed. Reg. 

12,760 (Mar. 10, 2008) (Notice of Hearing).  In response to the Notice of Hearing, which 

provided members of the public sixty days from the date of publication to file a petition for leave 

to intervene in this proceeding, the Blue Ridge Environmental Defense League (BREDL or 

Intervenor) timely filed a request for hearing dated May 9, 2008, submitting eight potential 
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contentions.  Petition for Intervention and Request for Hearing by the Blue Ridge Environmental 

Defense League (Intervention Petition) at 1. 

 On August 15, 2008, the Atomic Safety and Licensing Board (Licensing Board) granted 

the Intervenor organizational standing and admitting Contention One, in part, as a safety 

contention and contention of omission regarding the Applicant’s plan for long-term storage of 

low-level waste (LLW) on the site of North Anna Unit 3.  Virginia Electric and Power Co. d/b/a 

Dominion Virginia Power and Old Dominion Electric Coop. (North Anna Power Station, Unit 3), 

LBP-08-15, 68 NRC 294, 304, 325 (2008).  The Licensing Board admitted the safety contention 

insofar as it addressed the lack of planning for the long-term storage of Class B and C waste, 

but dismissed the Intervenor’s arguments concerning disposal of LLW.  Id. at 319-20.  In this 

proceeding, the Licensing Board also determined that the environmental impact of long-term 

storage of low-level waste had been resolved by the Staff in the Final Environmental Impact 

Statement (FEIS) for the North Anna Early Site Permit (ESP).  Id. at 325. 

 On May 21, 2009, the Applicant submitted proposed COL application changes that 

describe the Applicant’s plan for managing Class B and C LLW onsite in the event that a 

disposal facility for such waste does not become available.  Letter to U.S. NRC, from Eugene S. 

Grecheck, Vice-President of Nuclear Development, Dominion (May 21, 2009), ADAMS 

Accession No. ML0915206360, at Enclosure 3 (Storage Plan).  On June 1, 2009, the Applicant 

filed Dominion’s Motion to Dismiss BREDL Contention 1 as Moot (Motion to Dismiss) on the 

basis of having submitted the Storage Plan, which the Applicant claimed includes the alleged 

missing information.  Motion to Dismiss at 1.  The NRC staff supported the Motion to Dismiss on 

the ground that the Applicant had cured the omission.  Id. at 5.  

 On June 8, 2009, BREDL filed the Intervenor’s Motion to Submit a New Contention 

(Motion to Submit), requesting that the Board allow BREDL to amend Contention One on the 

basis of the new information provided by the Applicant regarding the storage of LLW.  Motion to 

Submit at 1.  On June 26, 2009, the Intervenor submitted proposed Contention Ten, which 
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asserts that the plan submitted by the Applicant insufficiently addresses the concerns identified 

in Contention One.  Petition at 2.  

DISCUSSION 

The Intervenor states that proposed Contention Ten is admissible as a new or amended 

contention under 10 C.F.R. § 2.309(f)(2).  Id. at 1.  In proposed Contention Ten, the Intervenor 

asserts: 1) that the Applicant fails to offer a viable plan for the storage and disposal of low-level 

waste; 2) that the Applicant’s amendments to the FSAR are ambiguous; and 3) that the 

Applicant does not address poor fuel performance, resulting in an estimate of LLW volume that 

is not appropriately conservative.  Id. at 2, 6-9.  The Staff addresses the admissibility of 

proposed Contention Ten under the standards of 10 C.F.R. §§ 2.309(f)(1) and (2) from the 

Commission’s Rules of Practice.1 

I. ADMISSIBILITY OF NEW OR AMENDED CONTENTIONS 

A.   Legal Standards 

10 C.F.R. § 2.309(f)(2) requires that petitioners base contentions on documents available 

at the time the initial petition is to be filed.  However, petitioners may amend contentions or 

submit new contentions after the submission of an initial petition when the petitioners can show 

that they meet the standards in 10 C.F.R. § 2.309(f)(2)(i-iii) as follows: 

(i) The information upon which the amended or new contention is based was not 
previously available; 
 
(ii) The information upon which the amended or new contention is based is 
materially different than information previously available; and 
 
(iii) The amended or new contention has been submitted in a timely fashion based 
on the availability of the subsequent information. 
 

                                                 

1  The Intervenor has not presented any argument related to 10 C.F.R. § 2.309(c) or claimed that 
Contention Ten might be admissible under the provisions of that regulation.  This Licensing 
Board has previously declined to address contention admissibility under 10 C.F.R. § 2.309(c) 
when the Intervenor did not brief this issue.  Licensing Board Order (Denying Motion to Admit 
Proposed Contention Nine) (June 2, 2009) at 6.  For this reason, the Staff limits its argument in 
this pleading to the requirements of 10 C.F.R. § 2.309(f)(2). 
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10 C.F.R. § 2.309(f)(2)(i-iii).  The Commission has emphasized that standards for filing new or 

amended contentions under 10 C.F.R. § 2.309(f)(2) are “stringent” and that even contentions 

that satisfy these requirements must still meet the strict standards for contention admissibility 

under § 2.309(f)(1).  AmerGen Energy Co., LLC (License Renewal for Oyster Creek Nuclear 

Generating Station), CLI-09-07, 69 NRC __ (slip op. at 31-33) (Apr. 1, 2009) (internal citations 

omitted).   

B. The Intervenor’s Proposed Contention Ten under 10 C.F.R. § 2.309(f)(2) 

The Intervenor maintains that proposed Contention Ten meets the requirements of 10 

C.F.R. § 2.309(f)(2).  Petition at 9.  BREDL asserts that it received the relevant amended FSAR 

on May 27, 2009, that this document contained information that was not previously available, 

and that BREDL timely submitted the amended contention based on materially different 

information.  Id. at 9-10. 

C. Staff Response to Proposed Contention Ten under 10 C.F.R. § 2.309(f)(2) 

1. Compliance with 10 C.F.R. § 2.309(f)(2)(i) 

  In order to meet the standards of 10 C.F.R. § 2.309(f)(2)(i), the Intervenor must 

demonstrate that the information upon which the new or amended contention is based was not 

previously available.  In a number of recent cases, Licensing Boards have ruled that changes or 

additions to an application by an Applicant may be considered new information that was not 

previously available.  Shaw AREVA MOX Services (Mixed Oxide Fuel Fabrication Facility), LBP-

07-14, 66 NRC 169, 210 & n.95 (2007), citing AmerGen Energy Co. (Oyster Creek Nuclear 

Generating Station), LBP-06-11, 63 NRC 391, 395-96 & n.3 (2006) and Entergy Nuclear 

Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-05-32, 62 NRC 813, 821 

& n.21 (2005).  In this situation, the Intervenor states that the new information underlying 

proposed Contention Ten is an addition to the Applicant’s application, the proposed Storage 

Plan.  Petition at 2. 
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Thus, the Staff agrees that the information on which the Intervenor bases proposed 

Contention Ten, the proposed changes to the FSAR described in the Storage Plan, is 

information that was previously unavailable to the Intervenor.  Proposed Contention Ten 

therefore meets the requirements of § 2.309(f)(2)(i). 

2.     Compliance with 10 C.F.R. § 2.309(f)(2)(ii) 

A contention of omission is moot when information alleged to have been omitted is 

provided, unless petitioners file a new or amended contention pursuant to the requirements of 10 

C.F.R. § 2.309(f)(2) (formerly 10 C.F.R. § 2.714(b)).  Duke Energy Corp. (McGuire Nuclear 

Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-28, 56 NRC 373, 383 

(2002).  In order to meet the standards of § 2.309(f)(2)(ii), the new or amended contention must 

be based on the newly available information and present materially different bases, not simply 

repeat previous contentions.  McGuire/Catawba, CLI-02-28, 56 NRC at 383; Entergy Vermont 

Yankee, LLC and Entergy Nuclear Operations Inc. (Vermont Yankee Nuclear Power Station), 

LBP-06-14, 63 NRC 568, 573-574 (2006) (observing that petitioners may file an amended 

contention under § 2.309(f)(2), “provided that it is truly new and materially different”).  As the 

Commission noted in McGuire/Catawba,  

[i]f we did not require an amended or new contention in ‘omission’ situations, an 
original contention alleging simply a failure to address a subject could be readily 
transformed – without basis or support – into a broad series of disparate new 
claims. This approach effectively would circumvent NRC contention-pleading 
standards and defeat the contention rule’s purposes. 
 

McGuire/Catawba, CLI-02-28, 56 NRC at 383. 

This Licensing Board stated previously that if Dominion supplied the information alleged 

in Contention One to have been omitted from the COL application, BREDL could file a new or 

amended contention based on the new information.  North Anna, LBP-08-15, 68 NRC at 317-18, 

citing McGuire/Catawba, CLI-02-28, 56 NRC at 383.  The Board established that any new or 

amended contention submitted would have to address the new information, noting that “BREDL 

will have to show that Dominion’s plan for extended on-site storage of Class B and C waste 
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would pose a significant safety or security risk.”  Id. at 27. 

The Staff agrees that proposed Contention Ten meets the standards of § 2.309(f)(2)(ii) to 

the extent that it addresses the substance of the Storage Plan.  However, significant portions of 

the contention simply restate the allegations that the Intervenor made in earlier in this 

proceeding.  See Petition at 2, 5, 8-9 (directly quoting, and citing to, the Intervention Petition).  

These portions cannot be considered part of a new or amended contention because they do not 

satisfy 10 C.F.R. § 2.309(f)(2)(ii).  Moreover, portions of the previous petition that the Intervenor 

reiterates – such as those related to disposal of LLW – have already been resolved in this 

proceeding.  See North Anna, LBP-08-15, 68 NRC at 317 (stating that the disposal of low-level 

waste was an inappropriate issue for a COL adjudicatory proceeding).  

3.      Compliance with 10 C.F.R. § 2.309(f)(2)(iii) 

10 C.F.R. § 2.309(f)(2)(iii) requires timely submission of new or amended contentions 

based on the availability of the new information.  Licensing boards have frequently interpreted 

this provision to allow petitioners thirty days from the time of their receipt of the information to file 

a new or amended contention. See Shaw AREVA MOX Services (Mixed Oxide Fuel Fabrication 

Facility), LBP-07-14, 66 NRC at 210 & n.95; Vermont Yankee, LBP-06-14, 63 NRC at 573-574 & 

n.15 (noting that although § 2.309(f)(2)(iii) does not specify requirements for timely submissions, 

thirty days has been considered reasonable by other Licensing Boards).  

The Staff  concurs that BREDL has met the requirement of § 2.309(f)(2)(iii) for timely 

submission of the new or amended contention.  The Intervenor filed a notice stating that they 

would submit a new contention on June 8, 2009, and the Staff agreed that a contention filed 

within 30 days of receipt of the information would be timely.  Motion to Submit at 2.  The 

Intervenor submitted proposed Contention Ten within thirty days of their receipt of the new 

information; thus, the Staff agrees that the submission was timely. 

Accordingly, the Staff agrees that the Intervenor’s proposed Contention Ten has met the 

requirements for a new or amended contention that are found in 10 C.F.R. § 2.309(f)(2). 
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II. CONTENTION ADMISSIBILITY UNDER 10 C.F.R. § 2.309(f)(1) 

A.   Legal Standards 

10 C.F.R. § 2.309(f)(1) requires that petitioners “must set forth with particularity the 

contentions sought to be raised.”  In order to be admissible under 10 C.F.R. § 2.309(f)(1), a 

proposed contention must: 

(i) Provide a specific statement of the issue of law or fact to be raised; 

(ii) Provide a brief explanation of the basis for the contention; 

(iii) Demonstrate that the issue raised in the contention is within the scope of 
the proceeding; 

 
(iv) Demonstrate that the issue raised in the contention is material to the 

findings the NRC must make to support the action that is involved in the 
proceeding; 

 
(v) Provide a concise statement of the alleged facts or expert opinions which 

support the requestor’s/petitioner’s position on the issue and on which the 
petitioner intends to rely at hearing, together with references to the specific 
sources and documents on which the requestor/petitioner intends to rely to 
support its position on the issue; 

 
(vi) Provide sufficient information to show that a genuine dispute exists with 

the applicant/licensee on a material issue of law or fact. This information 
must include references to specific portions of the application (including 
the applicant’s environmental report and safety report) that the petitioner 
disputes and the supporting reason for each dispute, or, if the petitioner 
believes that the applications fails to contain information on a relevant 
matter as required by law, the identification of each failure and the 
supporting reasons for the petitioner’s belief. 

 
10 C.F.R. § 2.309(f)(1).  Petitioners in NRC proceedings have the burden of bringing contentions 

that meet these pleading requirements.  Duke Cogema Stone & Webster (Savannah River 

Mixed Oxide Fuel Fabrication Facility), LBP-01-35, 54 NRC 403, 422 (2001), citing Baltimore 

Gas & Electric Co. (Calvert Cliffs Nuclear Power Plants, Units 1 and 2), CLI-98-14, 48 NRC 39, 

41 (1998).  If a proposed contention does not meet the pleading requirements, a Licensing 

Board may not supply missing information or draw inferences on behalf of the petitioners.  Id. at 

422, citing Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 

3), CLI-91-12, 34 NRC 149, 155 (1991).   
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B.   The Intervenor’s Proposed Contention Ten Under 10 C.F.R. § 2.309(f)(1)  

BREDL’s Contention Ten has three primary parts.  First, BREDL alleges that 

Dominion fails to offer a viable plan for how to dispose of Class B, C, and Greater 
than C so called “low level” radioactive waste generated in the course of 
operations, closures and post closure of North Anna Unit 3 and fails to address 
how NRC regulations for the disposal of so called “low level” radioactive waste will 
be met in the absence of a disposal facility. 

 
Petition at 2.  Second, BREDL claims that 
 

Dominion’s amended FSAR is ambiguous and in fact does not add any new 
information to refute BREDL’s original contention. Moreover, while achieving so-
called improvements in some aspects of storage duration, the Applicant has 
definitely reduced other storage durations from Unit 3’s original design basis. 

 
Id.  Finally, BREDL claims that  

 
[R]eliable scientific data and historical record therefore suggests that fuel failures 
in this new reactor design are more likely and that more radioactive material will 
be present in the reactor coolant and spent fuel pool, not less as the Applicant 
attempts to persuade. By applying the mathematical projections delineated by 
historical record, the evidence clearly shows that the Applicant’s volume estimates 
for radioactive waste storage are in fact too small, and not at all the conservative 
estimates they attempt to portray. 

 
Id.  

The Intervenor states that the contention rests in the radiation protection standards of 10 

C.F.R. Part 20 and design objectives set forth in 10 C.F.R. Part 50, Appendix I, and cites 10 

C.F.R. § 52.79(a)(3) as an example of a regulation that requires compliance with Part 20.  Id. at 

3.  As the basis for its contention, the Intervenor simply restates its previous claim that the safety 

and security of on-site storage of LLW must be addressed.  Id.  BREDL submitted the 

declaration of Arnold Gundersen in support of the new contention.  Petition at 4; Declaration of 

Arnold Gundersen Supporting [BREDL’s] Contentions (June 26, 2009) (Gundersen Decl.).  

  The Intervenor, with Mr. Gundersen’s support, makes a number of different factual 

arguments in order to flesh out its claim that Dominion’s Storage Plan is inadequate.  First and 

most significantly, BREDL argues that Dominion has failed to demonstrate that its estimates of 

the expected quantities of Class B and C waste are conservative.  Petition at 4; Gundersen Decl. 
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at 4-5.  According to BREDL and Mr. Gundersen, the Applicant’s plan inappropriately takes 

“good fuel performance” into account in its estimates of waste volume.  Petition at 7; Gundersen 

Decl. at 4-5.  The Intervenor contends that the Applicant cannot assume good fuel performance 

because new fuel designs initially leak more than older designs.  Petition at 7, citing Review of 

Fuel Failures in Water Cooled Reactors, International Atomic Energy Agency, Technical Reports 

Series No. 388 (1998) (IAEA Report).  Second, the Intervenor appears to claim that the 

Applicant has mistakenly assumed there is a disposal facility for Class A waste and has 

inappropriately reconfigured the Radwaste building to provide less storage for Class A waste.  

Petition at 6.  Third, the proposed contention also asserts that the Applicant’s Storage Plan is 

deficient because the plan only accounts for ten years of storage rather than for the duration of 

the reactor’s operating license.  Id. at 9.  Finally, the Petition restates portions of the allegations 

made by the Intervenor in Contention One without offering any amended or new analysis.  Id. at 

2, 5, 8-9. 

C. Staff Response to Contention Ten Under 10 C.F.R. § 2.309(f)(1) 

Proposed Contention Ten is inadmissible under the standards of 10 C.F.R. § 2.309(f)(1) 

for the following reasons.  First, the Intervenor does not demonstrate that the issues raised in the 

contention are material to a decision the NRC must make regarding public health or safety, as 

required by 10 C.F.R. § 2.309(f)(1)(iv).  Second, BREDL fails to provide sufficient information to 

show a genuine dispute with the Applicant on a material issue of law or fact, as required by 10 

C.F.R. § 2.309(f)(1)(vi).  Third, the Intervenor’s expert relies on imprecise readings of the 

reference documents submitted in support of proposed Contention Ten, an approach that cannot 

serve to generate an issue suitable for litigation.  For this reason, Contention Ten also fails to 

satisfy the support requirement of 10 C.F.R. § 2.309(f)(1)(v).  The Staff addresses these issues 

in the sections that follow. 
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1. Materiality under 10 C.F.R. § 2.309(f)(1)(iv) 

Under the requirements of 10 C.F.R. § 2.309(f)(1)(iv), a petitioner must show that the 

issue raised in the proposed contention is “material to the findings the NRC must make to 

support the action that is involved in the proceeding.”  As this Licensing Board has stated 

previously, “‘[m]ateriality’ requires a petitioner to show why the alleged error or omission is of 

possible significance to the result of the proceeding.”  North Anna, LBP-08-15, 68 NRC at 315.  

In other words, there must be must be “some significant link between the claimed deficiency and 

the agency’s ultimate determination” regarding the application.  Id.   Proposed Contention Ten 

raises several issues with the proposed changes to the COL application that are not material to 

the safety findings that the NRC must make under its regulations.  These portions of Contention 

Ten are therefore inadmissible because they fail to meet the materiality requirement of 10 C.F.R. 

§ 2.309(f)(1)(iv). 

a. Disposal of low-level waste is not a material issue of law or fact  

The Intervenor first alleges that a primary issue in proposed Contention Ten is that 

“Dominion fails to offer a viable plan for how to dispose of Class B, C, and Greater than C so 

called ‘low level’ radioactive waste . . . and fails to address how NRC regulations for disposal of 

so-called low level radioactive waste will be met in the absence of a disposal facility.”  Petition at 

2 (emphasis added); See Petition at 8, 9.  In stating the issue in this way, the Intervenor simply 

repeats arguments first submitted in Contention One.  See Intervention Petition at 5.  BREDL 

does not demonstrate that there is any legal requirement for the Applicant to submit a plan for 

disposal of low-level waste.    

Moreover, the Licensing Board previously rejected the BREDL’s efforts to equate 

disposal of LLW to long-term storage of such waste, observing that ultimate disposal of the LLW 

that may be generated at North Anna Unit 3 is not material to the findings that the NRC must 

make on the COL application.  North Anna, LBP-08-15, 68 NRC at 316-17.  In the Bellefonte 

proceedings, the Commission affirmed the Board’s position on the suitability of adjudicating the 
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disposal of low level waste in combined license applications, stating that “low-level waste 

disposal (as both the Bellefonte and North Anna Boards recognize) is irrelevant to adjudicatory 

proceedings and may require legislative action.”  Tennessee Valley Authority (Bellefonte Units 3 

& 4), CLI-09-03, 69 NRC ___ (slip op. at 13) (Feb. 17, 2009).  For these reasons, the portions of 

proposed Contention Ten that relate to the disposal of LLW do not meet the materiality 

requirements of 10 C.F.R. § 2.309(f)(1)(iv) and are not admissible.  

  b. Disposal of Class A LLW is not a material issue of law or fact  

The Intervenor alleges that the Applicant has impermissibly reduced storage for Class A 

waste.  Petition at 6.  Specifically, the Intervenor claims that the 

Applicant has correspondingly reduced its design basis for storage of Class A 
material from 6 months to 3 months. This is simply “Robbing Peter to pay Paul.’” 
By creating such a paradigm, the Applicant must therefore make the assumption 
that a storage facility of some sort will quickly be made available for the Class A 
waste, all the while assuming that no such facility exists for both Class B and C 
waste.  

 
Petition at 6 (emphasis in the original).  However, the Intervenor’s claim appears to rest on the 

assumption that no facility is available to dispose of Class A waste.  This is a new argument.  As 

this Licensing Board noted when admitting Contention One, the Intervenor at that time presented 

no argument related to a lack of disposal facilities for Class A LLW.  North Anna, LBP-08-15, 68 

NRC at 313 n.86.  At that time, the Licensing Board stated that an amended contention would be 

limited to “Dominion’s plan for extended on-site storage of Class B and C waste.”  Id. at 27 

(emphasis added).  The Intervenor offers no support for the new allegation that the Applicant will 

not be able to dispose of Class A waste now or in the future.  This part of Contention Ten 

therefore fails to identify an issue of material law or fact as required by 10 C.F.R. § 

2.309(f)(1)(iv). 

c. Arguments related to 10 C.F.R. Part 30 are not material 

The Intervenor also claims that proposed Contention Ten is material to a decision that 

the NRC must make pursuant 10 C.F.R. Part 30.  Petition at 4.  However, the Intervenor offers 
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no argument as to why a Part 30 license would be required for North Anna Unit 3 by any NRC 

regulations.  In the absence of any such requirement, claims related to 10 C.F.R. Part 30 cannot 

be used to meet the materiality requirement of 10 C.F.R. § 2.309(f)(iv).2 

d. Duration of storage of LLW is not a material issue of fact or law 

The Intervenor further claims that “the length of time is inadequate for storage of Class B 

and Class C radioactive waste” and appears to propose that the Applicant should plan for forty 

years duration rather than ten.  Petition at 9.  However, BREDL does not point to any NRC 

regulation that requires any specific duration for planning for long-term storage.  Petitioners in 

NRC proceedings may not challenge the Commission’s regulations by seeking to impose 

requirements in addition to those set forth in the regulations.  Florida Power and Light Co. 

(Turkey Point Nuclear Generating Plant, Units 3 & 4), LBP-01-6, 53 NRC 138, 150-51 (2001).  

Therefore, the Intervenor may not propose requirements related to duration of storage beyond 

what NRC regulations require.  

Furthermore, the Commission refused to admit a similar contention submitted by BREDL 

in the Bellefonte proceeding, where the applicant in question had sufficient storage capacity to 

store two years’ worth of Class B and Class C radioactive waste.  Bellefonte, CLI-09-03, 69 NRC 

at ___ (slip op. at 7 n.24).  Thus, the Intervenor’s claim regarding duration of storage for LLW 

does not identify a material issue of law or fact as required by 10 C.F.R. § 2.309(f)(1)(iv). 

2. Contention Ten Fails to Satisfy the “Genuine Dispute” Requirement of 10  
  C.F.R. § 2.309(f)(1)(vi) 

 
Pursuant to the standards of 10 C.F.R. § 2.309(f)(1)(vi), a contention must provide 

information sufficient to show that a genuine dispute exists with the applicant on a material issue 

of law or fact.  The adjudicatory process must be used to address “real, concrete, specific issues 

that are appropriate for litigation.”  Changes to the Adjudicatory Process; Final Rule, 69 Fed. 
                                                 

2 Since the Board issued its ruling admitting Contention One, the NRC Staff published a 
Regulatory Issue Summary addressing this issue.  RIS 2008-32, Interim Low Level Radioactive 
Waste Storage at Reactor Sites (Dec. 30, 2008) at 3, ADAMS Accession No. ML082190768.   
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Reg. 2182, 2202 (Jan. 14, 2004).  As the Commission recently noted, “generalized assertions, 

without specific ties to NRC regulatory requirements or safety in general . . . do not provide 

adequate support demonstrating the existence of a genuine dispute of fact or law” that will meet 

the materiality requirements of 10 C.F.R. § 2.309(f)(1)(vi).  U.S. Dept. of Energy (High Level 

Waste Repository), CLI-09-14, 69 NRC ___ (slip op. at 9) (June 30, 2009).  

The Commission has emphasized that there is a clear difference between the information 

required for admission of a contention of omission and the requirements for an amended 

contention challenging the adequacy of an applicant’s plans.  McGuire/Catawba, CLI-02-28, 56 

NRC at 382-83 (noting that “where a contention is ‘superseded by the subsequent issuance of 

licensing related documents’ – whether a draft EIS or an applicant’s response to a request for 

additional information – the contention must be disposed of or modified”).  Although a contention 

of omission may simply identify missing information, once the Applicant provides the information 

alleged to be missing, petitioners must amend their contention to “raise specific challenges 

regarding the new information” to address how the information itself is deficient.  Id. at 383.  In 

order to be valid, an amended contention must “challenge how specific substantive information 

is presented in an application” and “must identify each such failure” in the application that is 

material in law or fact to the decision-making process.  Id.  If the contention does not specifically 

address the new information in a manner material in law or fact, then the contention will be moot.  

Id.  This Board has affirmed these requirements, stating that “BREDL will have to show that 

Dominion’s plan for extended storage of Class B and C waste would pose a significant safety or 

security risk.”  North Anna, LBP-08-15, 68 NRC at 318. 

a. Proposed Contention Ten simply restates Contention One and does not 
specifically identify any concerns with the Storage Plan 

 
Significant portions of proposed Contention Ten simply restate claims alleged in 

Contention One, Petition at 2, 5, 8-9, rather than specifically addressing the information provided 

by the Applicant, as required for an amended contention.  See McGuire/Catawba, CLI-02-28, 56 
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NRC at 383.  As the Commission has made clear, once the information alleged to have been 

omitted in a contention of omission is provided, it is “incumbent upon the intervenors to amend 

their original contention to set forth with specificity any concern” over the information provided.  

Id. at 382.  Therefore, to the extent that proposed Contention Ten simply restates Contention 

One, proposed Contention Ten does not identify a genuine dispute with the Applicant’s Storage 

Plan and fails to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).  

b. Proposed Contention Ten does not identify any portion of the Storage 
Plan that does not comply with applicable NRC regulations 

 
The Intervenor contends that the Applicant has failed to meet obligations under Part 20, 

Part 50, Appendix I, and 10 C.F.R. § 52.79(a)(3) of the Commission’s regulations.  Petition at 3.  

However, the Intervenor fails to specifically identify any portion of the Storage Plan that does not 

comply with these regulations and thus does not raise a genuine dispute with the Applicant on 

any material issue of law or fact as required by 10 C.F.R. § 2.309(f)(1)(vi). 

 Additionally, proposed Contention Ten asserts that the Storage Plan submitted by the 

Applicant is deficient because the plan “in fact does not add any new information to refute 

BREDL’s original contention.”  Petition at 6.  Contention One was admitted as a contention of 

omission alleging that the Applicant did not have a plan for the long-term storage of Class B and 

C waste.  North Anna, LBP-08-15, 68 NRC at 318.  Therefore, BREDL’s original Contention One 

alleged only that the Applicant did not provide information required by law.  Id.  Now that the 

Applicant has provided the information that the Intervenor alleged the Applicant omitted, the 

Intervenor is obligated to provide the specific bases for the amended contention based on the 

new information and may not simply refer to the bases of a contention of omission to support an 

amended contention.  McGuire/Catawba, CLI-02-28, 56 NRC at 383.  BREDL has not identified 

any specific way in which Dominion’s Storage Plan fails to satisfy NRC safety regulations.   For 

this reason, proposed Contention Ten fails to show that a genuine dispute exists and therefore 

fails to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi). 
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The Intervenor also alleges that the Applicant’s Storage Plan is deficient because it is 

“ambiguous.”  Petition at 5.  A claim that the Storage Plan is “ambiguous” is a generalized, 

vague assertion that fails to meet the requirements of 10 C.F.R. § 2.309(f)(1)(vi).  See U.S. 

Dept. of Energy (High Level Waste Repository), CLI-09-14, 69 NRC ___ (slip op. at 9) (June 30, 

2009); Duke Energy Corp. (Oconee Nuclear Station), CLI-99-11, 49 NRC 328, 338 (1999) 

(stating that the revised pleading rules prohibit “‘vague, unparticularized’” assertions).  Thus, an 

intervenor must raise specific challenges to the new information.  McGuire/Catawba, CLI-02-28, 

56 NRC at 383.  Because the Intervenor does not specifically identify any material portion of the 

new information as ambiguous, the Intervenor’s claim that the Storage Plan is “ambiguous” is 

unacceptably vague under the standards of 10 C.F.R. § 2.309(f)(1)(vi).  

3. Contention Ten Depends on Imprecise Readings of Supporting 
Documents and Therefore Does not Satisfy the Support Requirement of 
10 C.F.R. § 2.309(f)(1)(v) 

 
a. Contention Ten mischaracterizes the Storage Plan 

In his declaration supporting proposed Contention Ten, the Intervenor’s expert states 

“Dominion does not prove that ‘This Class B and C Waste is based on a conservative estimate 

 . . . Good fuel performance will also reduce fission products in the reactor and spent fuel pool 

water and hence the volume of Class B and C waste generated.’”  Gundersen Decl. at 4; Petition 

at 4.   The Intervenor asserts that this is a citation from the Applicant’s proposed changes to the 

FSAR.  Petition at 4.  In presenting the citation in this manner, Mr. Gundersen and BREDL 

appear to claim that the Applicant’s estimate of LLW produced is not appropriately conservative 

because the Applicant is assuming that good fuel performance will occur and thus reduce the 

volume of waste generated.  Id. at 4-6, 7-8. However, the material that the Intevenor provides 

does not, when read in its entirety and in context, support the propositions for which the 

Intervenor cites it.    

Selective citation of the Applicant’s document distorts its meaning in order to bolster the 

claims made in Contention Ten.  The portion of the Storage Plan that Intervenor claims to cite 
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actually states in its entirety:  

This Class B and C waste storage capacity is based on a conservative estimate of 
the annual generation of low-level waste, without credit for potential waste 
minimization techniques and methods other than dewatering.  In the event that an 
offsite facility is not available to accept Class B and C waste, a waste minimization 
plan will also be implemented.  This plan will consider strategies to reduce 
generation of Class B and C waste, including reducing the in-service run length of 
resin beds, as well as resin selection, short-loading, and point of generation 
segregation techniques.  Good fuel performance will also reduce fission products 
in reactor and spent fuel pool water, and hence the volume of Class B and C 
waste generated.   
 

Storage Plan at 2.  As quoted by the Intervenor, the Storage Plan might appear to rely primarily 

if not exclusively on good fuel performance to ensure that its estimates of annual LLW 

generation are conservative.  Quoting the entire passage reveals that this is not the case: the 

Applicant claims that its estimate is conservative because it does not include volume 

minimization techniques other than dewatering.  The Applicant mentions good fuel performance 

in another context.  Id. 

The Intervenor’s inaccurate reading and presentation of the Applicant’s Storage Plan 

cannot serve as a litigable basis for a contention.  Georgia Institute of Technology (Georgia Tech 

Research Reactor, Atlanta, Georgia), LBP-95-6, 41 NRC 281, 300 (1995) (rejecting a contention 

based on a mistaken reading of the SAR).  See Yankee Atomic Electric Co. (Yankee Nuclear 

Power Station), LBP-96-2, 43 NRC 61, 90 (1996) rev’d in part on other grounds, CLI-96-7, 43 

NRC 235 (1996).  Moreover, “[a]ny contention that fails directly to controvert the application or 

that mistakenly asserts that the application does not address a relevant issue, may be 

dismissed.”  Entergy Nuclear Operations, Inc. (Indian Point, Units 2 & 3), LBP-08-13, 68 NRC 

43, 64 (2008) (observing that mistaken assertions cannot fulfill the requirements of establishing 

a genuine dispute), citing Sacramento Municipal Utility District (Rancho Seco Nuclear 

Generating Station), LBP-93-23, 38 NRC 200, 247-48 (1993), review declined, CLI-94-2, 39 

NRC 91 (1994).  Because the Intervenor’s expert has incorrectly asserted the Plan takes good 

fuel performance into account in its estimate of waste volume, this portion of his testimony 
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cannot furnish the support for Contention Ten that 10 C.F.R. § 2.309(f)(1)(v) requires.  For the 

same reason, this same information also fails to demonstrate the existence of a genuine dispute 

as required by 10 C.F.R. § 2.309(f)(1)(vi). 

 b. Contention Ten mischaracterizes the contents of the IAEA Report 

In further support of Contention Ten, the Intervenor references a report produced by the 

International Atomic Energy Agency (IAEA).  Id. at 7, citing IAEA Report.  The Intervenor states 

that the IAEA Report establishes that “new fuel designs initially leak more than, not less than, 

the fuel for which the applicant has based its volume assumptions.”  Petition at 7.  However, the 

Intervenor’s quotations of the IAEA Report are also selective and at times misleading.  “A 

document put forth by an intervenor as supporting the basis for a contention is subject to 

scrutiny, both for what it does and does not show.”  Yankee Atomic Electric Co., LBP-96-2, 43 

NRC at 90.  Moreover, as this Licensing Board has noted, “materials cited by a petitioner as the 

basis for a contention are subject to scrutiny by the licensing board to determine whether, on 

their face, they actually support the facts alleged.”  North Anna, LBP-08-15, 68 NRC at 334, 

citing Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna ESP Site), LBP-04-

18, 60 NRC 253, 265 (2004). 

As one example of the selective quotation problem, the Intervenor cites the IAEA Report 

as follows: “For BWRs and PWRs the rapid introduction of new fuel designs . . . as well as the 

introduction of long fuel cycles can significantly increase power peaking factors and thus may 

also influence fuel failure considerations.”   Petition at 7.  However, in its entirety, the paragraph 

quoted reads: 

For BWRs and PWRs the rapid introduction of new fuel designs, and an 
increasing diversification of fuel supply to different vendors, had the consequence 
that many plants now operate with mixed cores. Apart from the fact that fuel 
management has to ensure compatibility, mixed core configurations may play a 
role in fuel failure evaluations. In addition, the modes of operation have changed 
substantially, e.g., low leakage loading pattern, extended stretch-out operation 
beyond the natural end of cycle, and operation with a single control rod sequence 
(also called control cell core or monosequence) in BWRs. These changes as well  
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as the introduction of long cycles up to 24 months can significantly increase power 
peaking factors and thus may also influence fuel failure considerations.  

 
IAEA Report at 7.  As quoted by the Intervenor, the IAEA Report seems to state that the 

introduction of new fuel designs such as the proposed reactor design will result in increased fuel 

failures.  Petition at 7.  An examination of the entire paragraph reveals that this is not the case.  

The report actually addresses the issues of plants operating with mixed cores as the result of the 

combining of new fuel designs with older fuel designs.  IAEA Report at 7.  

 In another example, the Intervenor quotes the IAEA Report as follows: “Failures or 

problems caused by the introduction of new or modified fuel designs and materials . . .  did occur 

with partly high local failure rates or other severe consequences.”  Petition at 8.  However, the 

actual sentence from the report reads “Failures or problems caused by the introduction of new or 

modified fuel designs and materials have been infrequent but did occur with partly high local 

failure rates (e.g., by grid-rod fretting) or other severe consequences (e.g., degradation).  IAEA 

Report at 163 (emphasis added where key phrases are missing).  The Intervenor’s quotation 

leaves out important elements of the IAEA Report’s content, most significantly the statement that 

the fuel failures in question occur infrequently.  Id. 

Full quotations from the Storage Plan and the IAEA Report reveal that these documents 

do not support the Intervenor’s allegations regarding fuel performance and waste volume.  

Misleading citation of these documents is the most significant part of the factual and expert 

support BREDL offers for its contention, and very little remains once these citations are 

eliminated.  Therefore, citation to these documents cannot provide the factual support for the 

contention that is required by 10 C.F.R. § 2.309(f)(1)(v). 

CONCLUSION 

 In view of the foregoing, the Staff submits that proposed Contention Ten should not be 

admitted.  This new contention is based on new information submitted by the Applicant and, as 

discussed above, does meet the filing standards of 10 C.F.R. § 2.309(f)(2).  However, the 



 19

various elements of the contention fail to satisfy those portions of 10 C.F.R. § 2.309(f)(1) that 

relate to materiality, factual and expert support, and demonstrating the existence of a genuine 

dispute with the Applicant.  See 10 C.F.R. § 2.309(f)(1)(iv)-(vi).  Contention Ten therefore fails to 

satisfy the admissibility standards for contentions in NRC proceedings and should be denied.  

 

Respectfully Submitted, 
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