
 

 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
Atomic Safety and Licensing Board  

 
Before Administrative Judges:  

ASLBP BOARD 
09-892-HLW-CAB04 

Thomas S. Moore, Chairman 
Paul S. Ryerson  

Richard E. Wardwell 
 
In the Matter of      )  
  ) 
U.S. DEPARTMENT OF ENERGY  ) Docket No. 63-001-HLW 
  ) 
(High Level Waste Repository)   ) July 13, 2009 
 

REPLY OF THE STATE OF NEVADA TO 
NRC STAFF'S ANSWER TO NEV-SAFETY 204 AND 205 

 

Honorable Catherine Cortez Masto 
     Nevada Attorney General 
     Marta Adams 
     Chief, Bureau of Government Affairs 
     100 North Carson Street 
     Carson City, Nevada  89701 
     Tel:  775-684-1237 

      Email:  madams@ag.nv.gov 
 

Egan, Fitzpatrick, Malsch & Lawrence, PLLC 
Charles J. Fitzpatrick * 
Martin G. Malsch * 
John W. Lawrence * 
12500 San Pedro Avenue, Suite 555 
San Antonio, TX  78216 
Tel:  210.496.5001 
Fax:  210.496.5011 
cfitzpatrick@nuclearlawyer.com  
mmalsch@nuclearlawyer.com  

      jlawrence@nuclearlawyer.com  

*Special Deputy Attorneys General 



 

 

TABLE OF CONTENTS 

I. INTRODUCTION............................................................................................................. 1 

II. NEVADA'S REPLY TO NRC STAFF'S ANSWER REGARDING 
NEV-SAFETY-204............................................................................................................ 2 

III. NEVADA'S REPLY TO NRC STAFF'S ANSWER REGARDING 
NEV-SAFETY-205............................................................................................................ 7 



 

 

I. INTRODUCTION 

On June 8, 2009, the State of Nevada (Nevada) timely filed two new contentions 

designated as NEV-SAFETY-204 and NEV-SAFETY-205.  These new contentions focus on the 

methodology and content of DOE's PVHA-U volcanism expert elicitation adopted in its 

February 19, 2009 License Application Update.  

On July 6, 2009, the NRC Staff (Staff) filed an Answer objecting to NEV-SAFETY-204 

and NEV-SAFETY-205.  The Staff conceded the admissibility of NEV-SAFETY-204 and NEV-

SAFETY-205.  The Staff Answer confirms that no party objected to the admissibility of NEV-

SAFETY-204 or 205, and that both contentions should be admitted.  "Staff does not oppose 

admission of these contentions" (Staff Answer at 2).  The Staff went on to state that it "opposes 

certain of the assertions made by Nevada" in its contentions.  Id.  
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II. NEVADA'S REPLY TO NRC STAFF'S ANSWER REGARDING 
NEV-SAFETY-204 
 
In its Answer, the Staff argues that, because NUREG-1563 (its bible for expert elicitation 

methodology) is guidance and not a binding regulation, the assertion that DOE failed to follow it 

is not "material to the findings the NRC must make to support the action that is involved in the 

proceeding," citing 10 C.F.R. 2.3009(f)(1)(iv) (Staff Answer at 3-4).  It should be noted that this 

materiality argument by Staff applies only to the narrow aspect of Nevada's contention NEV-

SAFETY-204 which asserts that DOE was deficient (in its PVHA-U) in not following NUREG-

1563.  The Staff does not oppose admission of NEV-SAFETY-204 generally, but only the aspect 

of it which asserts this failure by DOE.   

The Staff's "parsing" of NEV-SAFETY-204 goes further than merely selecting only one 

aspect (adherence to NUREG-1563 by DOE) to disagree with, while not disagreeing with the 

remainder of the contention.  In fact, the Staff further breaks down even the narrow issue of 

NUREG-1563 compliance.  It acknowledges that Nevada's NUREG-1563 argument has two 

separate prongs:  "that DOE failed to follow NUREG-1563, Branch Technical Position on the 

Use of Expert Elicitation in the High-Level Radioactive Waste Program, despite having 

previously committed itself to do so in a Key Technical Issue (KTI) agreement, as well as in the 

Quality Assurance Requirements and Description (QARD) which is incorporated into the 

updated LA" (Staff Answer at 3).  Having correctly stated Nevada's twofold argument with 

respect to NUREG-1563 compliance, the Staff proceeds to totally ignore one of those two 

predicates, the one based on DOE's QARD.  DOE asserted in QARD 2.2.9 and 2.2.13.B.7 that its 

own expert elicitations "shall be conducted in accordance with NUREG-1563, Branch Technical 

Position on the Use of Expert Elicitation in the High-Level Radioactive Waste Program (Nov. 

1996), with a single exception," but DOE failed to do so in its implementation of the PVHA-U, 
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which update is adopted as a component part of its License Application Update No. 1 at SAR 

Subsection 5.4.1.  (See Quality Assurance Requirements and Description (01/31/2008), LSN# 

DEN001574022 at 32, 36.) 

Accordingly, in its effort to comply with 10 C.F.R. 63.21(c)(19) regarding the description 

of its implementation of expert elicitation, DOE committed in its QARD to comply with 

NUREG-1563, and in its License Application, represented that it did so.  The Staff utterly 

ignores this one of Nevada's two separate arguments as to why DOE's failure to follow NUREG-

1563 is material in this proceeding.   

The other prong of Nevada's argument, which the Staff undertook to challenge, was 

based on the premise that DOE made a solemn agreement with NRC Staff to maintain and follow 

NUREG-1563, not just in expert elicitations in general, but in its conduct of the PVHA-U, 

specifically.  As acknowledged by DOE (LSN# DEN001601965 at 1-2), "the NRC Staff 

concluded that the information DOE submitted [with regard to new volcanism data acquired after 

the 1996 PVHA] did not provide an adequate technical basis to evaluate the likely impacts of the 

new aeromagnetic and ground magnetic data on the volcanic hazard estimate."  As a 

consequence, DOE and NRC negotiated and reached a formal agreement on the "Key Technical 

Issue" relating to igneous activity.  DOE admits (id.) "the agreement includes provisions for 

updating the PVHA expert elicitation in accordance with NUREG-1563, Branch Technical 

Position on the Use of Expert Elicitation in the High-Level Radioactive Waste Program" 

(emphasis added).  

The second aspect of Nevada's argument with respect to NUREG-1563 compliance, then, 

was based on a solemn written commitment made by DOE to NRC Staff.  Neither of Nevada's 

two arguments regarding NUREG-1563 compliance assert that NUREG-1563 is a "regulation" 
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or a "binding regulation."  On the contrary, Nevada conceded that standing alone, NUREG-1563 

was guidance expected to be followed, but not required to be followed, by DOE.  Staff's 

argument in this regard is a red herring.  Rather, Nevada argued that (in addition to its QARD 

and LA representations) DOE was bound to follow NUREG-1563 by its solemn written 

agreement to do so.   

Not surprisingly, DOE's Answer to NEV-SAFETY-204 did not raise the issue of 

NUREG-1563 compliance – DOE itself does not try to wiggle off a hook of its own making.  

Incredibly, however, the Staff (the negotiator for, and recipient of, DOE's solemn written 

promise to follow NUREG-1563) proposes to give DOE a "pass" on such compliance.  Despite 

DOE's solemn commitment, the Staff attempts to write off that obligation as though it were a 

mere artifact from some other era:  "Nevada also asserts that DOE is required to comply with 

NUREG-1563 because of commitments DOE undertook in a Key Technical Issue (KTI) 

agreement.  However, the KTI agreement was in support of the pre-licensing process, and was 

applicable only to the period before DOE submitted the LA" (Staff Answer at 4-5).  One can 

only marvel at this Staff position.  The obligor (DOE) who promised to comply with NUREG-

1563 makes no effort in its Answer to shirk or evade its commitment.  But Staff is willing to 

erase the DOE commitment simply because it was made before the License Application was 

filed!  The Staff's position ignores the fact that not only this KTI agreement, but all 293 KTI 

agreements made in writing between NRC Staff and DOE were for the express purpose of 

ensuring that their compliance would lead to a sufficiently complete License Application.   

When NRC Chairman Richard A. Meserve issued the NRC's "sufficiency letter" on 

November 13, 2001, he explained that sufficient information for the License Application 

"although not available now, will be available at the time of a potential License Application such 
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that development of an acceptable License Application is achievable" (LSN# NRC000019147 at 

1).  Chairman Meserve went on to state "although significant additional work is needed prior to 

submission of a possible License Application, we believe that agreements reached between DOE 

and NRC Staff regarding the collection of additional information provide the basis for 

concluding that development of an acceptable License Application is achievable."  Id. at 2.  A 

detailed enclosure to Chairman Meserve's correspondence addressed the "agreements that 

document additional work that DOE will need to complete before submitting any potential 

License Application are reached. . . .  Based on the agreements, NRC has reasonable confidence 

DOE will assemble the information before filing a possible License Application."  Id. at 

Appendix p. 3.  The letter concluded "reliance on DOE's agreements to complete this work forms 

the basis for many conclusions regarding the sufficiency of information."  Id.   

While DOE obviously reached its "KTI agreements" with NRC Staff before its LA 

submission, it did not do so in a vacuum, or without an intimate relationship between those 

agreements and the License Application.  As articulated by NRC Chairman Meserve, compliance 

by DOE with the KTI agreements was a prerequisite to a complete and reviewable License 

Application.  For any party to suggest now that written KTI agreement commitments are 

irrelevant to the License Application is deplorable.  For NRC Staff itself to seek to excuse DOE's 

deficient performance in derogation of its written commitments to the Staff is stunning.   

Nevada has never asserted that, standing alone, NUREG-1563 is a binding regulation.  

On the contrary, recognizing that NUREG-1563 was NRC Staff guidance, Nevada instead 

focused on the two DOE actions which made NUREG-1563 adherence mandatory:  first, its 

adoption in its QARD, as part of its License Application, of a commitment to NUREG-1563 

compliance; and second, its written KTI agreement with NRC Staff promising that the conduct 
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of this specific expert elicitation (the PVHA-U) would be performed in accordance with 

NUREG-1563.   

In the face of DOE's multiple commitments to follow NUREG-1563, the Staff's 

repetitious mantra that NUREGs constitute guidance and not regulations is irrelevant.  Its 

recitation also intentionally ignores Nevada's actual position, and should be given no weight.  

NEV-SAFETY-204 should be considered in its entirety.  No party, including NRC Staff has 

challenged its admissibility in this proceeding.   
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III. NEVADA'S REPLY TO NRC STAFF'S ANSWER REGARDING 
NEV-SAFETY-205  
 
As in the case of NEV-SAFETY-204, the Staff does not oppose the admission of NEV-

SAFETY-205, but rather disagrees with one aspect of Nevada's contention:  specifically, 

Nevada's assertion that the PVHA-U does not adequately consider the entire 11-million-year 

history of volcanism in the Yucca Mountain area.  The Staff argues (Staff Answer at 8) that 

"DOE did consider volcanic events for an 11-million-year period" and for evidence cites a brief 

mention in the SAR of an entirely different type of volcanic activity from that which is the focus 

of Nevada's contentions (NEV-SAFETY-151 and 155 in its original December 19, 2008 

submission; and NEV-SAFETY-205, its current contention directed to the updated PVHA).   

Thus, the early volcanism briefly mentioned (as occurring between 15 and 11 million 

years ago) by DOE is silicic volcanism.  The focus of Nevada's contentions, on the other hand, is 

that which occurred in an entirely different, more recent era:  basaltic volcanism.  As pointed 

out by Nevada, DOE assumes there exists a diminishing supply of new basalt and therefore 

predicts a smaller probability of future volcanic events.   

In its inadequate consideration of that phenomenon – basaltic volcanism – DOE's focus 

is on basaltic events which have occurred only over the past five million years.  This approach 

obscures the long-term trends and patterns in basaltic volcanism and provides an inaccurate 

prediction of future events.   

In addition to totally missing the point of Nevada's contentions by citing SAR references 

to silicic volcanism instead of basaltic volcanism, the Staff makes another error:  it suggests that, 

since DOE did mention volcanism of an earlier vintage, Nevada's complaint must somehow be 

DOE's failure to wholeheartedly embrace Nevada's model and rationale.  Again, this is not the 

case.  On the contrary, Nevada's contention is that, with respect to basaltic volcanism over the 
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last 11 million years, neither DOE nor any of its PVHA-U experts analyzed its long-term trends 

or patterns.  In that regard, their horizon was limited to only five million years, a partial "look 

back" whose consequence was a result diametrically opposed to that which Nevada found, and 

believes DOE would have found, had it analyzed the trends and patterns in basaltic volcanism 

over the entire 11-million-year period.   

Because the Staff did not object to the admissibility of NEV-SAFETY-205, because its 

partial criticism of Nevada's contention was predicated upon erroneous quotations dealing with 

an entirely different era in volcanism, and because neither DOE nor its PVHA-U experts 

analyzed the long-term trends or patterns of volcanism with respect to the 11-million-year 

history of basaltic volcanism in the Yucca Mountain area, NEV-SAFETY-205 should be 

considered in its entirety.   

Respectfully submitted, 
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