UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
Docket Nos. 52-034-COL
LUMINANT GENERATION COMPANY LLC 52-035-COL

(Comanche Peak Nuclear Power Plant Units 3 and 4) July 14, 2009
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LUMINANT’S ANSWER TO MOTION FOR EXTENSION OF TIME

I INTRODUCTION

In accordance with 10 C.F.R. § 2.323(c), Luminant Generation Company LLC and
Comanche Peak Nuclear Power Company LLC, applicants in the above-captioned matter
(jointly, “Luminant”), hereby file this Answer opposing the Petitioners’ Motion to Extend the
Time by Thirty Days for Filing Sensitive Unclassified Non-Safeguards Information (SUNSI)
Contentions (“Motion”), dated July 10, 2009.

The Licensing Board issued a Protective Order on July 1, 2009, that requires the
Petitioners to file any proposed contentions within 25 days after receipt of the SUNSI report filed
in accordance with 10 C.F.R. §§ 52.80(d) and 50.54(hh)(2)." Luminant transmitted the SUNSI
report, which consists of Luminant’s Mitigative Strategies Report, to Petitioners on
July 7, 2009.% Therefore, pursuant to the Protective Order, any proposed contentions on this

information must be submitted by August 3, 2009.

Memorandum and Order (Protective Order Governing the Disclosure of Protected Information) at 1 & 4
(July 1, 2009) (unpublished) (“Protective Order”).

See Letter from J. Rund, Counsel for Luminant, to R. Eye, Counsel for Petitioners (July 7, 2009)
(“Transmittal Letter”).

DB1/63269524.1



The Motion seeks an additional 30 days for filing contentions related to Luminant’s
SUNSI report. The Petitioners claim that the additional 30 days is warranted to allow
Petitioners’ consultant, Dr. Edwin Lyman, to gain access to and analyze the SUNSI report.
Additionally, Petitioners state that additional time is needed due to the “complexity, breadth and
depth” of the SUNSI report, and because Petitioners’ counsel and Dr. Lyman have vacations
scheduled between now and the due date for their contentions on the SUNSI report.’

As discussed below, the Motion should be denied because these claims do not justify the
protracted extension of time requested by the Petitioners.

II. THE MOTION DOES NOT DEMONSTRATE GOOD CAUSE FOR AN
EXTENSION

The Board should deny the Motion because the Petitioners have not provided a sufficient
basis for the requested extension.

As set forth in the Board’s Protective Order, the Petitioners are required to file any
contentions on the SUNSI report “within twenty-five (25) days after receipt of or access to that

»* Under 10 C.F.R. § 2.307(a), extensions are allowed for good cause “[e]xcept as

information.
otherwise provided by law, the time fixed or the period of time prescribed for an act that is

required or allowed to be done at or within a specified time, may be extended or shortened either
by the Commission or the presiding officer for good cause . . . .

The Commission’s 1998 policy statement on adjudicatory proceedings makes clear that

the standard for granting extensions of time requires a demonstration of “unavoidable and

3 Motion at 1.

4 Protective Order at 4.

> 10 C.F.R. § 2.307(a) (emphasis added).



extreme circumstances.”® Thus, the Commission has interpreted “good cause” to require a
showing of “unavoidable and extreme circumstances.”’

As demonstrated below, the Petitioners have failed to demonstrate “unavoidable and
extreme circumstances” that justify a departure from the Board’s recent order that requires any
proposed contentions on the SUNSI report to be submitted within 25 days of receipt.

First, the Petitioners claim that they plan to use Dr. Lyman as a consultant for contentions
on the SUNSI Report, and that the Petitioners need additional time to allow him to obtain access
to the SUNSI report.® However, the Petitioners have not explained why they did not originally
identify Dr. Lyman as needing access to the SUNSI report. Therefore, the Petitioners should not
be able to use their own delay in involving Dr. Lyman as a basis for an extension. In any event,
both Luminant and the NRC staff have agreed to allow Dr. Lyman to have access to the report
once he signs the non-disclosure affidavit.” Thus, even if the Petitioners’ delay in obtaining Dr.
Lyman access to the SUNSI report provided justification for a more-limited extension, the
Petitioners fail to explain how this brief delay justifies a 30-day extension. Accordingly, the
Petitioners simply have not identified any “unavoidable and extreme circumstances” to justify

such a significant extension.

6 Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 21 (1998).

7 See Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 & 2), CLI-98-25, 48 NRC 325, 342
(1998) (holding that “construction of ‘good cause’ to require a showing of ‘unavoidable and extreme
circumstances’ constitutes a reasonable means of avoiding undue delay”); see also Hydro Res., Inc. (2929
Coors Road Suite 101, Albuquerque, NM 87210), CLI-99-1, 49 NRC 1, 3 n.2 (1999) (““We caution all parties
in this case, however, to pay heed to the guidance in our policy statement that ordinarily only ‘unavoidable and
extreme circumstances’ provide sufficient cause to extend filing deadlines.”).

Motion at 1.

The Petitioners’ Motion to Amend the July 1, 2009 Protective Order to Authorize Sensitive Unclassified Non-
Safeguards Information (SUNSI) Access to Edwin Lyman, Ph.D., at 1 (July 10, 2009), states that the
Petitioners contacted counsel for Luminant regarding allowing Dr. Lyman to have access to the SUNSI, and
that Luminant’s counsel had not responded. Luminant’s counsel sent Petitioners’ counsel an e-mail
approximately 30 minutes before Petitioners filed their motions, notifying Petitioners that Luminant agrees to
allow Dr. Lyman to have access to the SUNSI Report, subject to his signing and Luminant’s receipt of his non-
disclosure affidavit.



Second, the Petitioners claim that an extension is warranted because of the “complexity,
breadth and depth” of the SUNSI report.'’ However, the length and the alleged complexity of
that document is not sufficient grounds for the requested extension. Specifically, the SUNSI
report is 27 pages, including the cover page and table of contents.!' The 25 days granted by the
Board to review and submit proposed contentions should be more than sufficient for this
information. Moreover, the 30 extra days requested by the Petitioners, in addition to the 25 days
provided in the Protective Order, would allow the Petitioners almost as much time to submit new
contentions as the 60 days that the regulations and the Hearing Notice provided for the initial
filing of proposed contentions for the entire combined license application for Comanche Peak
Units 3 and 4, which is thousands of pages long.12 Accordingly, this argument provides no
support for the 30-day extension requested by the Petitioners."

Finally, the Petitioners state that additional time is needed because Petitioners’ counsel
and Dr. Lyman each have pending vacations. A participant’s personal or business obligations do
not constitute “unavoidable and extreme circumstances.” Indeed, even before it articulated the
current legal test for extensions, the Commission stated its expectation as follows:

“While a board should endeavor to conduct the proceeding in a
manner that takes account of the special circumstances faced by
any participant, the fact that a party may have personal or other

obligations or possess fewer resources than others to devote to the
proceeding does not relieve that party of its hearing obligations.”"*

Motion at 1.
See Transmittal Letter attach.

See Luminant Generation Company LLC; Application for the Comanche Peak Nuclear Power Plant Units 3
and 4; Notice of Order, Hearing, and Opportunity To Petition for Leave To Intervene , 74 Fed. Reg. 6177,
6177 (Feb. 5, 2009) (“Hearing Notice”).

Additionally, the Petitioners previously agreed to this period of time for filing proposed contentions on the
SUNSI report. See Joint Motion for Entry of a Protective Order attach. at 5 (June 30, 2009). Furthermore, this
25-day time limit is consistent with the target schedule provided in the Hearing Notice for proposed
contentions on information obtained under a protective order. Hearing Notice, 74 Fed. Reg. at 6181.

4 Statement of Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 454 (1981).



As a result, their planned vacations do not provide a sufficient basis for the requested extension

of time.

CONCLUSION

For the foregoing reasons, the Motion fails to demonstrate “unavoidable and extreme

circumstances” that warrant the requested extension. Accordingly, the Motion should be denied.

Dated in Washington, D.C.
this 14th day of July 2009

Respectfully submitted,

Signed (electronically) by Steven P. Frantz
Steven P. Frantz

Jonathan M. Rund

Morgan, Lewis & Bockius LLP

1111 Pennsylvania Avenue, NW
Washington, DC 20004

Phone: 202-739-3000

Fax: 202-739-3001

E-mail: sfrantz@morganlewis.com

Counsel for Luminant
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CERTIFICATE OF SERVICE

I hereby certify that on July 14, 2009 a copy of “Luminant’s Answer to Motion for

Extension of Time” was served by the Electronic Information Exchange on the following

recipients:

Administrative Judge

Ann Marshall Young, Chair

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mail Stop T-3F23

Washington, D.C. 20555-0001

E-mail: ann.young@nrc.gov

Administrative Judge

Dr. Alice C. Mignerey

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mail Stop T-3F23

Washington, D.C. 20555-0001

E-mail: acm3@nrc.gov
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Administrative Judge

Dr. Gary S. Arnold

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mail Stop T-3F23

Washington, D.C. 20555-0001

E-mail: gxal @nrc.gov

Office of the Secretary

U.S. Nuclear Regulatory Commission
Rulemakings and Adjudications Staff
Washington, DC 20555-0001
E-mail: hearingdocket(@nrc.gov




James Biggins

Susan H. Vrahoretis

Marcia J. Simon

Office of the General Counsel

U.S. Nuclear Regulatory Commission
Mail Stop O-15D21

Washington, DC 20555-0001
E-mail: James.Biggins@nrc.gov;
Susan.Vrahoretis@nrc.gov;
Marcia.Simon(@nrc.gov

Robert V. Eye

Counsel for the Petitioners
Kauffman & Eye

112 SW 6th Ave., Suite 202
Topeka, KS 66603

E-mail: bob@kauffmaneye.com

Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Commission

Mail Stop: O-16C1

Washington, DC 20555-0001

E-mail: ocaamail@nrc.gov

Signed (electronically) by Steven P. Frantz
Steven P. Frantz

Morgan, Lewis & Bockius LLP

1111 Pennsylvania Avenue, NW
Washington, DC 20004

Phone: 202-739-3000

Fax: 202-739-3001

E-mail: sfrantz@morganlewis.com

Counsel for Luminant
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