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INTERVENORS' MOTION AND APPLICATION FOR
STAY PENDING APPEAL IN RELATED LICENSE RENEWAL PROCEEDING

Pursuant to 10 CFR §2.323(a), Intervenors file by this motion an application to

stay this proceeding pending resolution of the appeal of the Oglala Sioux Tribe and the

Intervenors from the Commission's ruling in CLI-09-12, concerning a license

amendment for Crow Butte Resources, Inc. Intervenors intend to file an appeal of CLI-

09-12 to the Federal Court of Appeals for the Eighth Circuit in which the appeal of CLI-

09-09 is pending.

Intervenors hereby move that this Board issue an Order: (1) staying this

proceeding until the appeals from CLI-09-09 (in the related Renewal case) and the appeal

of CLI-09-12 are finally resolved; and (2) including such other Orders as the Board finds

to be necessary or appropriate in the interests of justice and developing a sound record in

this proceeding, as contemplated below.

JL"&PA 2AI QL0 y



DISCUSSION

1. Timeliness. Intervenors filed a Motion to Stay on June 1, 2009 which

was denied by the Board by Order dated June 18, 2009.1 The two bases for the denial

were that the Nuclear Regulatory Commission had not yet ruled on the appeals from

LBP-08-06 and LBP-09-01 and that the primary harm asserted in that motion did not

constitute irreparable harm required. On June 25, 2009, the Commission issued CLI-09-

12 which ruled on such appeals. As a result, the first basis for denial of the motion to

stay was removed. This Board issued the Order dated July 1, 2009 which noticed a

telephone conference with the parties on July 7, 2009, "to discuss the schedule for the

remainder of this proceeding, in light of the Commission's decision in CLI-09-12."2 In

the July 1, 2009 Order, the Board stated that "[a]ll parties shall be prepared to address all

scheduling issues related to this proceeding." During the July 7, 2009 conference call,

Intervenors' counsel raised the issue of filing a Motion to Stay or a Motion for

Reconsideration now that CLI-09-12 had been issued.3

Intervenors note that should this Motion be treated as a Motion for

Reconsideration, a 10 day time period would apply to file a Motion for Reconsideration

and that time period would have expired on July 5, 2009. If this Motion is deemed to be

a Motion for Reconsideration then Intervenors respectfully suggest that the issuance of

the Board's Order on July 1, 2009, which included an order for the parties to be 'prepared

to address all scheduling issues related to this proceeding', should be deemed to have

extended the time for filing from July 5, 2009 to July 10, 2009. There is no prejudice to

1 Order dated June 18, 2009 at 2.

2 Order dated July 1, 2009 at 1.
3 See Order dated July 8, 2009 at 1 (¶2). 2



the parties because as stated by counsels to both Applicant and the NRC Staff during the

July 7, 2009 call, both Applicant and NRC Staff will respond to this Motion. Finally,

should the foregoing determinations need to be made, the trust responsibility and the

Canons of Construction invoked thereby require determinations be made in the light most

favorable to the Indigenous Intervenors.

2. Need for Stay. Intervenors would be severely prejudiced in the event that

this proceeding is allowed to continue during the pendency of the appeal. This is because

the findings in CLI-09-12, especially denying the admissibility of Contention C (Cultural

Resources), Contention E (Foreign Ownership) and the Arsenic related portions of

Contention B. 4

If the stay is not granted, then there is a high likelihood that there will be waste in

this proceeding because if the appeal overturns all or part of CLI-09-12 the parties will

have to back-track to re-integrate contentions parallel to any re-admitted contentions into

the proceeding and catch up on disclosures related to such contentions.

If the proceeding were allowed to continue prior to resolution of the appeal,

Intervenors would be irreparably harmed because they would be foreclosed from raising

issues related to the denied contentions until the appeal is resolved and by that time, the

proceeding would have progressed to a point that matters such as mandatory disclosures

would have to be redone.

In addition, if the operation were to continue in a way that impairs the rights of

the Indigenous Intervenors under NAGPRA, under the trust responsibility and/or under

the Ft. Laramie Treaties, such as by causing disturbance to the artifacts or pre-historic

4 Id. at 2. 3



camp before the same can be examined by duly authorized representatives of the Oglala

Lakota people, there would be irreparable harm to the Indigenous Intervenors.

Finally, in the case of the Arsenic contention, if it is re-admitted after a time when

a material witness such as Aloysius Weasel Bear may have become unavailable, there

would be extreme prejudice and irreparable harm to the Intervenors as pertains to the

Arsenic part of Contention B.

3. No Prejudice to Other Parties. The North Trend Exapansion is proposed

to occur years in the future to accommodate uranium demand that has not yet

materialized as of this date. Crow Butte Resources, Inc. has no pressing need for its

expansion license at this time and there is therefore no reason to rush this proceeding

while the appeal of critical issues is pending. In addition, since appeals are a regular part

of this litigation process, they are to be expected and so there is no prejudice to the NRC

Staff. The Oglala Sioux Tribe has likewise filed an appeal of CLI-09-09 in the renewal

and will likely file an appeal of CLI-09-12, and the undersigned has been informed that

the Oglala Delegation of the Great Sioux Nation Treaty Council does not object to the

stay.

4. Other Factors. Because the appeal is from a Commission ruling on issues

of first impression, it is not possible to make a showing that Intervenors are likely to

prevail on the merits. Finally, the public interest lies in favor of staying the proceeding

pending resolution of the appeal both in order to foster public confidence in the integrity

of the NRC licensing process and to foster conservation of parties' and ASLBP and

judicial resources. However, Intervenors do note that on the material and dispositive

4



issue of foreign ownership, the Commission found it possible to reverse the Board's legal

analyses without so much as a citation to a legal case. Therefore, Intervenors are likely to

prevail on the issue in the appeal that the Commission's decision was arbitrary and

capricious.

5. Motion to Stay May Be Issued by Court of Appeal. In the event that this

Board denies this motion to stay, Intervenors shall be entitled to file a motion to stay

before the Court of Appeals, for the same reasons as described above. Federal Rules of

Appellate Procedure (FRAP) 18 requires that before a motion for stay pending review is

filed with the Court of Appeals, a petitioner is required to first make a motion before the

agency for a stay pending review of its order. Accordingly, Intervenors have filed this

motion as contemplated by NRC Regulations, 10 CFR §2.323 & §2.342. Section 2.342

provides that this motion/application may be filed with the Commission or the presiding

officer but not both. Accordingly, this motion has been filed with the Board. In the event

that the applied for stay is not granted, Intervenors (as petitioners in the appeal) will file a

motion to stay with the Court of Appeals under FRAP 18(a)(2) at an appropriate time in

that proceeding once it is properly filed and docketed.
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CONCLUSION

For all the foregoing reasons, the Board should issue the order requested by

Intervenors herein.

Dated this 1Oth day of July, 2009.

Respectfully submitted,

Is/ - electronically signed by

David Frankel
Attorney for Intervenors
P. 0. Box 3014
Pine Ridge, SD 57770
308-430-8160
E-mail: arm.legal (&gmai1.com

6



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL
Before Administrative Judges:

Ann Marshall Young, Chair
Dr. Richard F. Cole
Dr. Fred W. Oliver

In the Matter of Docket No. 40-8943
ASLBP No. 07-859-03-MLA-BDO1

CROW BUTTE RESOURCES, INC.
(In Situ Leach Facility, Crawford, NE) July 10, 2009

CERTIFICATE OF SERVICE

I hereby certify that copies "INTERVENORS' MOTION AND APPLICATION FOR
STAY PENDING APPEAL" in the above captioned proceeding has been served on the
following persons by electronic mail; on this 1st day of June, 2009:

Judge Ann Marshall Young, Chair
Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-Mail: Ann.Young @nrc.gov

Judge Fred W. Oliver
10433 Owen Brown Road
Columbia, MD 21044
E-mail: FWOL I VER(&cIverizon.net

Judge Richard F. Cole
Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-mail: Richard.Colceajnrc. gov

Crow Butte Resources, Inc.
Attn: Stephen P. Collings
141 Union Blvd., Suite 330
Lakewood, CO 80228
E-mail: steve collings((ýcarneco.corn

Mrs. Johanna Thibault
Board Law Clerk
Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-mail: Johanna.ThibaultAnrc. gov

Office of the Secretary
Attn: Docketing and Service
U.S. Nuclear Regulatory Commission
Washington, DC 20555
E-mail: Hearing.Dockct(ynrc.gov

Office of Comm. App. Adjudication
U.S. Nuclear Regulatory Commission
Washington, D.C 20555
E-mail: OCAAMAIL.Resource(dinrc.gov

Debra White Plume
P. 0. Box 71
Manderson, SD 57756
E-mail: LAKOTA I @gwtc.net

1



Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Catherine Marco, Esq.
Catherine.Marco~t~nrc.gov

Brett M.P. Klukan, Esq.
Brett. KI ukari@nrc. gov

Shahram Ghasemian, Esq.
Shahram..Ghasem ian(&nrc.gov

Christine Jochim Boote, Esq.
Christinc.jochirnbootcLc nrc.gov

Molly Barkman, Esq.
Molly.barkmangiinrc .gov

Tyson R. Smith, Esq.
Emily J. Duncan
Winston & Strawn LLP
101 California Street
San Francisco, CA 94111
E-Mail: trsmith(Th)winston.corn

eiduncanLiwinston.coin

Mark D. McGuire, Esq.
McGuire and Norby
605 South 14th Street, Suite 100
Lincoln, NE 60508
E-Mail: mdmnsin@(alltel.nct

indrnsi n(2)windstrearn.net

Thomas Kanatakeniate Cook
1705 S. Maple Street
Chadron, NE 69337
E-mail: tcook(L)indianyouth.org

Western Neb. Resources Council
Attn: Buffalo Bruce
P. 0. Box 612
Chadron, NE 69337
E-mail: buffalobruce I @gmail.com

Owe Aku, Bring Back the Way
Attn: Debra White Plume
P. 0. Box 325
Manderson, SD 57756
E-mail: LAKOTA I @gwtc.net

Elizabeth Maria Lorina, Esq.
Law Office of Mario Gonzalez
522 7 th Street, Suite 202
RapidCity, SD 57701
E-mail clorina@u gnzlawfirm.com

Thomas J. Ballanco, Esq.
Harmonic Engineering, Inc.
945 Taraval St., #186
San Francisco, CA 94116
E-mail: harmonicengineeringl @mac.cor

Shane C. Robinson, Esq.
2814 E. Olive St.
Seattle, WA 98122
E-mail: shanecrobinson(iý)Qmail.com

Bruce Ellison, Esq.
Law Offices of Bruce Ellison
P. 0. Box 2508
Rapid City, SD 57709
E-mail: bclli4law(waol.corn

EIE Service List:
I carter@acapti onreporters. corn
cejduncan@winston.com
rllIa)nrc. gov

nsg(a)nrc. gov
elij(nrc.gov

2



Linda.lewis nrc.gov
csnCabnrc,gov
ogcmailcenter danrc.gov
cmn rc.gov
matthew.rotman@anrc.gov
tpr(nrc.gov
csisco(w.,winston.com
sxg4 @nrc.gov
rnxw6@nrc. gov
rfc I @nrc.gov
Bmk I @nrc.gov
chn(Lnrc.gov
jirt3nrc.gov
axw5@bnrc.gov
dxf8 a)nrc. gov
fxol @(nrc.gov
alberto@treatycouncil.org
arny anrc. gov

Respectfully submitted,

electronically signed by

David Frankel
P. 0. Box 3014
Pine Ridge, SD 57770
308-430-8160
E-mail: arm.legalz)igmail.coln

3



Hearing Docket

From:
Sent:
To:

Subject:
Attachments:

David Cory Frankel [davidcoryfrankel@gmail.com]
Friday, July 10, 2009 1:01 PM
MDMSJN@alltel.net; belli4law@aol.com; jakefro@aol.com; slmbttsag@bbc.net; LAKOTA1
@gwtc.net; TCOOK@indianyouth.org; Prange, Ashley; Young, Ann; Docket, Hearing;
Thibault, Johanna; Valloch, Karen; Cole, Richard; SECY; Cloyd, SherVerne;
fwoliver@verizon.net; OCAAMAIL Resource; steve collings@cameco.com;
TrSmith@winston.com; Marco, Catherine; Barkman, Molly; Marc A. Ross
(marcr@rocktheearth.org); Harold S. Shepherd (waterlaw@uci.net); Elizabeth M. Lorina
(elorina@gnzlawfirm.com); Mario Gonzalez; Shane Robinson; Klukan, Brett; Tom Ballanco;
Ghasemian, Shahram; mdmsjn@windstream.net; Icarter@captionreporters.com;
ejduncan@winston.com; Giitter, Rebecca; Greathead, Nancy; Julian, Emile; Lewis, Linda;
Ngbea, Evangeline; OGCMailCenter Resource; Pierpoint, Christine; Rotman, Matthew; Ryan,
Tom; csisco@winston.com; Ghasemian, Shahram; Wright, Megan; Cole, Richard; Klukan,
Brett; Marco, Catherine; Thibault, Johanna; Welkie, Andrew; Frye, Don; Oliver, Frederick;
alberto@treatycouncil.org; Young, Ann; Ryan, Tom; buffalobrucel@gmail.com; Jochim Boote,
Christine
Transmitting Document in Docket No. 40-8943 - ASLBP No. 07-859-03-MLA-BDO1
Intervenors Motion to Stay (Expansion) 07102009.pdf; Intervenors (Expansion) EIE
conformed COS 07012009.pdf

Attached for filing in this matter are:

Intervenors Motion to Stay and related COS.

Sincerely,

David Frankel
Counsel for Intervenors
POB 3014
Pine Ridge, SD 57770
Arm.legalq mail.com
308-430-8160

1



Received: from maill.nrc.gov (148.184.176.41) by TWMSO1.nrc.gov
(148.184.200.145) with Microsoft SMTP Server id 8.1.358.0; Fri, 10 Jul 2009
13:05:15 -0400

X-Ironport-ID: mail1
X-SBRS: 4.6
X-MID: 4421417
X-IronPort-Anti-Spam-Filtered: true
X-IronPort-Anti-Spam-Result:
AhYCANcRVOrRVd2Okmdsb2JhbACYYz8BAQEBCQsKBxGkcoEaMwmQNwEDAgSCSIE8BQ
X-IronPort-AV: E=Sophos;i="4.42,379,1243828800";

d="pdf'?scan'208";a="4421417"
Received: from mail-qy0-fl80.google.com ([209.85.221.180]) by mail .nrc.gov
with ESMTP; 10 Jul 2009 13:05:13 -0400
Received: by qykl0 with SMTP id 1Osol205940qyk.6 for <multiple
recipients>; Fri, 10 Jul 2009 10:05:13 -0700 (PDT)

DKIM-Signature: v=1; a=rsa-sha256; c=relaxed/relaxed;
d=gmail.com; s=gamma;
h=domainkey-signature: received: received: user-agent:date:subject:from
:to:message-id:thread-topic:thread-index:mime-version:content-type;

bh=ekq6UBO58PXuQYetllOxOl6rJ4OFk9eRbOgq8Lc3meY=;
b=EB+7M/ThbDl yeRGI 1VClq8Avs3onInEZ067+5gvkfpfm5VQbbpWU5ujCdlgt9zo9lM
T4aHuXjS812puQY8oXYXYJQYn5F5K4yaiwkTIToc/blq BhGHpFi/OZbCzdZU3XYOprkl
qLPaYuw2AnEjhhlJl cOlOl K7Rsvyl JtAnO+dE=

DomainKey-Signature: a=rsa-shal; c=nofws;
d=gmail.com; s=gamma;
h=user-agent:date:subject:from:to:message-id:thread-topic
:thread-index: mime-version:content-type;

b=vpLITTc9gLmo3EVy6MdUybVMJgHIIj2cO4wjWDycZmbKMQDjIFOIFIaQJAjbMoNMDV
xZ8zPw7cQ5UcEiwO3dKTe8dO/FjA/U9Swthq RmZn N Kq PIFtLo2Ld HICq5Mx2JsJDPs6j
jCflJOTxVk6a3+mYrEYVCTFeYu31EUjp9WYLE=

Received: by 10.224.20.19 with SMTP id dl9mrl419366qab.267.1247245513258;
Fri, 10 Jul 2009 10:05:13 -0700 (PDT)

Return-Path: <davidcoryfrankel@gmail.com>
Received: from ?10.0.1.6? ([72.169.85.132]) by mx.google.com with
ESMTPS id 6sml794710qwk.24.2009.07.10.10.01.05 (version=TLSvl/SSLv3
cipher=RC4-MD5); Fri, 10 Jul 2009 10:05:10 -0700 (PDT)

User-Agent: Microsoft-Entourage/1 1.4.0.080122
Date: Fri, 10 Jul 2009 10:00:42 -0700
Subject: Transmitting Document in Docket No. 40-8943 - ASLBP No.
07-859-03-MLA-BDO1

From: David Cory Frankel <davidcoryfrankel@gmail.com>
To: <MDMSJN@alltel.net>, <belli4law@aol.com>, <jakefro@aol.com>,

<slmbttsag@bbc.net>, <LAKOTAl@gwtc.net>, <TCOOK@indianyouth.org>, Ashley
Prange <Ashley.Prange@nrc.gov>, Ann Young <Ann.Young@nrc.gov>, HearingDocket

<Hearing.Docket@nrc.gov>, Johanna Thibault <Johanna.Thibault@nrc.gov>, Karen
Valloch <Karen.Valloch@nrc.gov>, Richard Cole <Richard.Cole@nrc.gov>, SECY

<SECY@nrc.gov>, SherVerne Cloyd <SherVerne.Cloyd@nrc.gov>,
<fwoliver@verizon.net>, <OCAAMAIL.Resource@nrc.gov>,
<steve_collings@cameco.com>, <TrSmith@winston.com>,
<Catherine.Marco@nrc.gov>, Molly Barkman <Molly.Barkman@nrc.gov>, "Marc A.



Ross (marcr@rocktheearth.org)" <marcr@rocktheearth.org>, "Harold S. Shepherd
(waterlaw@uci.net)" <waterlaw@uci.net>, "Elizabeth M. Lorina
(elorina@gnzlawfirm.com)" <elorina@gnzlawfirm.com>, Mario Gonzalez

<gnzlaw@aol.com>, Shane Robinson <shanecrobinson@gmail.com>,
<Brett.Klukan@nrc.gov>, Tom Ballanco <harmonicengineeringl@mac.com>, Shahram

Ghasemian <Shahram.Ghasemian@nrc.gov>, <mdmsjn@windstream.net>,
<lcarter@captionreporters.com>, <ejduncan@winston.com>, <rll@nrc.gov>,
<nsg@nrc.gov>, <elj@nrc.gov>, <Linda.lewis@nrc.gov>, <esn@nrc.gov>,
<ogcmailcenter@nrc.gov>, <cmp@nrc.gov>, <matthew.rotman@nrc.goy>,
<tpr@nrc.gov>, <csisco@winston.com>, <sxg4@nrc.gov>, <mxw6@nrc.gov>,
<rfcl@nrc.gov>, <Bmkl@nrc.gov>, <clm@nrc.gov>, <jrt3@nrc.gov>,
<axw5@nrc.gov>, <dxf8@nrc.gov>, <fxol@nrc.gov>, <alberto@treatycouncil.org>,
<amy@nrc.gov>, <tom.ryan@nrc.gov>, <buffalobrucel@gmail.com>, Christine

Jochim Boote <christine.jochimboote@nrc.gov>
Message-ID: <C67CC1CD.2CDC3%davidcoryfrankel@gmail.com>
Thread-Topic: Transmitting Document in Docket No. 40-8943 - ASLBP No.
07-859-03-MLA-BDO1

Thread-Index: AcoBf/U3M5xK9GlzEd6JOgAbYzBOIA==
MIME-Version: 1.0
Content-Type: multipart/mixed; boundary="B_3330064977_2221764"


