
 

 
July 9, 2009 

 
 
MEMORANDUM TO:  R. W. Borchardt 
    Executive Director for Operations 
 
THRU:    Renee Pedersen, Differing Views Program Manager 
    Office of Enforcement 
    / RA / original signed by: 
FROM:    Mark A. Satorius, Regional Administrator 
    Region III 
 
SUBJECT:   STATEMENT OF VIEWS (SOVS) – RE: DIFFERING  
    PROFESSIONAL OPINION INVOLVING FENOC RESPONSE 
    TO NRC REQUEST FOR INFORMATION (DPO-2008-002) 
 
 
On October 15, 2008, a Differing Professional Opinion (DPO) was submitted to James Caldwell, 
who was the RIII Administrator at that time.  The DPO was focused on whether a violation of 10 
CFR 50.9 occurred when First Energy Nuclear Operating Company (FENOC) omitted a certain 
document from its May 2, 2007, response to a Request for Information (RFI).  The submitter 
disagreed with the conclusion of two Allegations Review Boards (ARBs), which found that the 
omission did not render the RFI response materially incomplete or inaccurate.  A panel was 
formed to review the DPO and concluded that the ARBs reasonably decided not to pursue a 
violation of 10 CFR 50.9 against FENOC because the omitted document was not material to the 
NRC.  I agreed with the Panel’s findings and provided my decision to the submitter on May 29, 
2009.  On June 18, 2009, the submitter appealed that decision to the Executive Director for 
Operations.  The purpose of this memorandum is to provide you my written Statement of Views 
(SOV) following the submitter’s appeal.   
 
Prior to making my decision that was documented in my May 29, 2009 memorandum; I spoke 
with the submitter on this matter twice, in an effort to ensure that I fully understood his position.  
I believe I have a good understanding of his concerns and the reasons for his views on this 
issue.  I believe the purpose of the process at this point is to ensure a good exchange of 
information continues to take place, such that this next and final step can be successful, 
regardless of the outcome.   
 
I have reviewed the submitter’s appeal, and for the reasons delineated in my original decision, I 
continue to support the ARB’s decision and the decision of the DPO Panel that a violation of  
10 CFR 50.9 did not occur.  This is not a finding that the submitter’s case is entirely without 
merit. I believe the submitter was right to question the basis for the staff’s decision, given the 
language of the RFI.  I also believe the submitter makes a reasonable case for a different 
outcome.  But I do believe the ARB’s position to be reasonable as well, and supported by 
agency policy. 
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In my experience, the NRC’s policy when evaluating the completeness of licensee responses to 
requests for information, whether in the context of inspection, licensing, or enforcement, is to 
permit the licensee more than one attempt to provide all of the information surrounding an item 
of regulatory interest.  Some issues, for example license amendment requests, may require 
several requests for information before the agency gets the full picture, yet the agency does not  
necessarily take an enforcement action when a licensee does not provide all potentially 
responsive documents the first time around.  Doing so could actually discourage licensees from 
providing voluntary and timely responses to such requests. 
 
In this case, FENOC explained in its RFI response that “further assessments and 
interpretations” of the Exponent Report would be done.  Later, FENOC provided the NRC a 
substantive portion of the report and conclusions of the author.  In addition, NRC staff reviewed 
the entire report, and to my knowledge, the staff did not rely on the contents of the report in 
making its decisions in this case. 
 
This, in addition to the information I provided in my May 29, 2009 decision, concludes my views.  
I appreciate and understand the submitters views on this matter, and regardless of the final 
decision, I believe the agency, through the engagement of the DPO process, has provided an 
effective opportunity for open discussion and dialogue.  If you have any questions or would like 
to discuss the matter further, please do not hesitate to contact me. 
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