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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
ATOMIC SAFETY AND LICENSING BOARD 

 
09-892-HLW-CAB041 

Thomas S. Moore, Chairman 
Paul S. Ryerson  

Richard E. Wardwell 
  
In the Matter of: ) July 2, 2009 
 ) 
U.S. Department of Energy ) 
 ) Docket No. 63-001 
(High Level Waste Repository   ) 
Construction Authorization Application)  ) 
 ) 
 

U.S. DEPARTMENT OF ENERGY’S ANSWER TO THE 
STATE OF NEVADA’S AND CLARK COUNTY’S 

LATE-FILED CONTENTIONS RELATED TO THE 
FEBRUARY 19, 2009 LICENSE APPLICATION UPDATE 

 
 On June 3, 2008, the U.S. Department of Energy (DOE) submitted an application 

to the NRC seeking authorization to construct a geologic repository operations area 

(GROA) at Yucca Mountain, Nevada (the “License Application” or LA).  On 

February 19, 2009, DOE submitted to the NRC Revision 1 to the License Application 

(the “LA Update”).  In the LA Update, DOE discussed the results of an update to the 

1996 Probabilistic Volcanic Hazards Assessment (PVHA) for Yucca Mountain (known 

as the “PVHA-U”).  The State of Nevada and Clark County each included contentions in 

their Petitions to Intervene challenging the 1996 PVHA (see e.g., NEV-SAFETY-150 

through 159; NEV-SAFETY-167; CLK-SAFETY-03 through -011).  On June 8 and 10, 

                                                 
1  DOE is filing this Answer with CAB04 as directed by ASLBP Chief Judge Hawkins’ Order of 

June 19, 2009. 
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2009, respectively, Nevada and Clark County filed a total of three new contentions 

challenging the PVHA-U (see NEV-SAFETY-204, NEV-SAFETY-205, and CLK-

SAFETY-013).2  The CABs authorized Petitioners to file contentions challenging the LA 

Update in their March 13, 2009 Order.3 

 For the reasons discussed below, DOE does not oppose the general admission of 

these three contentions.  DOE does object to one argument within each of these three 

contentions, and requests that the CABs exclude these arguments if they admit the 

contentions. 

I. NEV-SAFETY-204 - PROBABILISTIC VOLCANIC HAZARD ANALYSIS 
UPDATE EXPERT ELICITATION 

 This contention challenges the appropriateness of how DOE selected and prepared 

the expert elicitation panel that participated in the PVHA-U.  DOE is mindful of the 

CABs’ decision in LBP-09-06 to admit a substantially similar contention, i.e., NEV-

SAFETY-167, related to how DOE selected and prepared the expert elicitation panel that 

participated in the 1996 PVHA.  Accordingly, DOE is not generally objecting to the 

admissibility of this contention. 

 However, DOE does object to one aspect of the contention which appears to be an 

implicit challenge to the site selection process.  Specifically, Nevada highlights 

statements from one of the experts who participated in the PVHA-U,4 which suggest that 

                                                 
2  State Of Nevada’s New Contentions Based On DOE’s February 19, 2009 License Application Update 

(June 8, 2009) (the “Nevada Motion”); Clark County, Nevada’s New Contention Arising From The 
Department Of Energy’s February 19, 2009 License Application Update (June 10, 2009) (the “Clark 
County Motion”). 

3  U.S. Dep’t of Energy, Order (Clarifying CAB Case Management Order #1)(March 13, 2009) at 2. 
4  See Nevada Motion at 9-10. 
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the repository would be more appropriately placed 20 kms to the east of Yucca Mountain, 

because he believes there is a lower risk of future volcanic disruption in that area.5  The 

purpose of the PVHA-U, however, was to update the 1996 PVHA, and not to determine if 

a different site would be more suitable—solely from a volcanic hazard perspective and 

ignoring all other considerations—than Yucca Mountain.  Any challenge to the siting 

decision is outside the scope of this proceeding.  Therefore, any argument based on this 

statement challenging the siting decision is inadmissible under 10 C.F.R. 

§ 2.309(f)(1)(iii). 

 DOE will demonstrate the appropriateness of its expert elicitation process for the 

PVHA and the PVHA-U during the merits phase of the licensing proceeding. 

 

II. NEV-SAFETY-205 – PVHA-U FAILS TO ADEQUATELY CALCULATE 
PROBABILITY OF IGNEOUS EVENTS 

CLK-SAFETY-013 – THE DOE’S [PVHA-U] IS INADEQUATE FOR 
CALCULATING  PROBABILITY OF DISRUPTION OF A REPOSITORY 
AT YUCCA MOUNTAIN BY IGNEOUS EVENTS 

 These two contentions are essentially identical.  They each reargue the bases from 

Nevada’s and Clark County’s original igneous contentions challenging the 1996 PVHA 

(i.e., NEV-SAFETY-150 to -159; CLK-SAFETY-003 to -011), but in the context of the 

PVHA-U, and as bases in a single, new contention rather than as separate contentions.6  

For example, Nevada and Clark County argue that the DOE failed to properly consider in 

                                                 
5  See id.  
6  See Nevada Motion at 15 (“As a result, Nevada’s original contentions NEV-SAFETY 150 to NEV-

SAFETY 159 apply to PVHA-U and License Application Update #1.”); Clark Motion at 3 (“[t]his 
contention applies the substance of CLK-SAFETY-003 to CLK-SAFETY-011 to the Amended 
License Application and its reliance on the PVHA-U”). 
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the PVHA-U:  alternative models for volcanism;7 the entire volcanic record going back 

11 million years;8 “correct” locations and numbers of cones in the Greenwater Range;9 

and modern, high-quality geophysical data.10  Nevada and Clark County submitted these 

arguments as separate contentions when they challenged the 1996 PVHA in their 

Petitions to Intervene.  

 The new Nevada contention challenging the PVHA-U is supported by the 

affidavit of Dr. Eugene Smith and Dr. Michael Thorne; the new Clark County contention 

challenging the PVHA-U is supported only by the affidavit of Dr. Eugene Smith.  Again, 

DOE is mindful of the CABs’ decision in LBP-09-06 to admit the substantially similar 

contentions related to the 1996 PVHA.  Accordingly, DOE does not generally object to 

the admissibility of these two contentions. 

 However, DOE notes that Nevada and Clark County acknowledge that 

Dr. Smith’s alternate volcanic model regarding the depth of magma production and a 

corresponding shorter return period for volcanic activity was specifically presented to, 

and considered by, the PVHA-U expert elicitation panel.11  By proffering this contention, 

therefore, Nevada and Clark County appear to be taking the position that each expert on 

the elicitation panel must not only consider, but fully adopt, Dr. Smith’s theories in order 

for the results of the PVHA-U to be appropriate.  Such a position does not present 

                                                 
7  Nevada Motion at 15; Clark County Motion at 5. 
8  Nevada Motion at 18; Clark County Motion at 7. 
9  Nevada Motion at 20; Clark County Motion at 10. 
10  Nevada Motion at 22; Clark County Motion at 11. 
11  Nevada Motion at 16 (quoting the PVHA-U Report, LSN# DEN0011601965 at D-20); Clark County 

Motion at 5-6 (quoting the same). 
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sufficient information to show a genuine dispute of material fact or law, as required by 

10 C.F.R. § 2.309(f)(1)(vi), because it is the antithesis of the expert elicitation process, 

which seeks to elicit and then weigh the panel members’ different views.12  Accordingly, 

this argument is not admissible.13 

 DOE will demonstrate the appropriateness of its PVHA and the PVHA-U during 

the merits phase of the licensing proceeding. 

      Respectfully submitted, 

      Signed (electronically) by Alex S. Polonsky 
      Donald J. Silverman 
      Alex S. Polonsky 
            
      Counsel for the U.S. Department of Energy 
      Morgan, Lewis & Bockius LLP 
      1111 Pennsylvania Avenue, N.W. 
      Washington, DC 20004 
 
Dated in Washington, DC   James Bennett McRae 
this 2nd day of July 2009   Martha S. Crosland 
      U.S. Department of Energy 
      Office of the General Counsel 
      1000 Independence Avenue, SW 
      Washington, DC 20585 
                                                 
12  DOE also notes, and Nevada acknowledges, that DOE invited Dr. Smith to personally present his 

theories to the PVHA-U expert elicitation panel, but that Dr. Smith declined and another expert 
presented Dr. Smith’s theory instead (see Nevada Motion at 16; Clark County Motion at 6), despite 
Dr. Smith having been a presenter during the 1996 PVHA expert elicitation process.  See e.g., PVHA 
Report, Appendix C at C-7 of 19 (LSN# DEN000861156) (discussing the workshop on alternative 
hazard models, and stating: “Gene Smith gave the next presentation on spatially dependent volcanic 
hazard models.  He described how his model incorporates zones of varying degrees of ‘risk’ based on 
the ages of the volcanic centers, the volcanic ‘chain length,’ and the observed/interpreted structural 
controls in the [Yucca Mountain Region]”); id. at C-3 of 19 (“Eugene I. Smith [UNLV]) began the 
presentations with a description of data for the Crater Flats region and analog studies in the Basin and 
Range conducted by UNLV”); PVHA Report at 1-9 of 10 (Table 1-3, Technical Specialists 
Participating In PVHA Workshops and Field Trips) (identifying Eugene I. Smith as a technical 
specialist participating in the PVHA field trips for Crater Flat/Lathrop Wells/Sleeping Butte”). 

13  See, e.g., Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Units 
1 & 2), CLI-02-17, 56 NRC 1, 12–13 (2002) (dismissing one basis of admitted severe accident 
mitigation alternatives contention). 
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