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Washington, D.C. 20555-0001

Subject: Preliminary Draft Rule Language for Physical Protection of Byproduct Material (Proposed Part 37,
Subpart B)

Project Number: 689

Dear Ms. Horn:

On behalf of the Nuclear Energy Institute (NEI), whose members represent a wide variety of licensed nuclear

facilities, the following comments on the preliminary draft rule language for the physical protection of certain
byproduct material are submitted for your consideration as solicited in an April 17, 2009 Federal Register
notice (FRN). We trust you will find these comments useful as you proceed to draft the proposed rule which will
be issued for public comment. We appreciate this early opportunity to provide input into the rulemaking
process.

In general, the preliminary draft rule language for the background investigation and access control
requirements, proposed for Subpart B of the new Part 37, appears consistent with the security orders issued
by the U.S. Nuclear Regulatory Commission (NRC) to licensees that possess aggregated quantities of
Category 1 or Category 2 radioactive material. As noted in the FRN, this draft preliminary language is part of a
three-pronged approach to promulgate NRC physical protection requirements for these materials. NEI
submitted comments on the draft preliminary language for transportation requirements, which was issued for
public comment in a November 10, 2008 FRN, and we plan to comment on the draft preliminary language for
security requirements proposed for Subpart C of the new Part 37, as posted in a May 1, 2009 FRN with a due
date of June 15, 2009. Obviously, we have considered the language in all three notices when developing the
specific comments on draft Subpart B that are attached to this letter.

NRC should consider rescinding the standing security orders captured by this rulemaking once the final rule
becomes effective to avoid duplication and misinterpretation of requirements by those subject to the rule and
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the public. If for some reason this approach is not feasible, NRC should include the following information in the
proposed rule Federal Register notice: 1) a matrix to include the proposed language, its citation and origin

(e.g., security order); and 2) a clear statement on whether the rule takes precedence over the previously
issued NRC security orders and, if not, why not. Such an explanation is particularly important where conflicts
exist between the rule and the security order, and the order currently in place is more restrictive than the rule.

We need to avoid the situation that exists today with Part 73 where licensees are subject to both the rule and

those requirements in the security orders that are more restrictive than the rule.

Finally, it should also be noted that a number of licensees appear to be subject to both Parts 37 and 73 since
they operate offsite laboratories or support facilities. For example, a nuclear power plant or fuel-cycle facility is
currently subject to Part 73 at the main facility but would be subject to Part 37 at its offsite laboratories and
support facilities. This group of licensees should not be subject to two sets of requirements, particularly if there
are conflicts between them. As such, the NRC should ensure that the Part 37 proposed definitions and
requirements are consistent and not in conflict with existing Part 73 requirements or an exception should be
granted that the more restrictive Part 73 requirements take precedence over the corresponding Part 37
requirements.

Again, we thank you for the early comment opportunity and look forward to reviewing the proposed rule during

the public comment period. If you would like to discuss these comments further, please contact me or Janet
Schlueter (202-739-8098; jrs@nei.org).

Sincerely,

Felix M. Killar, Jr.
Senior Director, Fuel Supply/Material Licensees
Nuclear Generation Division

Nuclear Energy Institute
1776 I Street NW, Suite 400
Washington, DC 20006
www.nei.org

P: 202-739-8126
F: 202-533-0157
E: fmkanei.orq

nuclear, clean air energy.

This electronic message transmission contains information from the Nuclear Energy Institute, Inc. The
information is intended solely for the use of the addressee and its use by any other person is not authorized. If
you are not the intended recipient, you have received this communication in error, and any review, use,
disclosure, copying or distribution of the contents of this communication is strictly prohibited. If you have
received this electronic transmission in error, please notify the sender immediately by telephone or by electronic
mail and permanently delete the original message. IRS Circular 230 disclosure: To ensure compliance with
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requirements imposed by the IRS and other taxing authorities, we inform you that any tax advice contained in
this communication (including any attachments) is not intended or written to be used, and cannot be used, for
the purpose of (i) avoiding penalties that may be imposed on any taxpayer or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.

Sent through outbound.mailwise.com
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Ms. Merri Horn
Project Manager /
Division of Intergovernmental Liaison and Rulemaking
Office of Federal and State Materials and Environmental Management Programs
U.S. Nuclear Regulatory Commission
MS T-8F-42
Washington, D.C. 20555-0001

Subject: Preliminary Draft Rule Language for Physical Protection of Byproduct Material (Proposed
Part 37, Subpart B)

Project Number: 689

Dear Ms. Horn:

On behalf of the Nudear Energy Institute (NEI),' whose members represent a wide variety of
licensed nuclear facilities, the following comments on the preliminary draft rule language for the
physical protection of certain byproduct material are submitted for your consideration as solicited in
an April 17, 2009 Federal Regiser notice (FRN). We trust you will find these comments useful as
you proceed to draft the proposed rule which will be issued for public comment. We appreciate this
early opportunity to provide input into the rulemaking process.

In general, the preliminary draft rule language for the background investigation and access control
requirements, proposed for Subpart B of the new Part 37, appears consistent with the security
orders issued by the U.S. Nuclear Regulatory Commission (NRC) to licensees that possess
aggregated quantities of Category 1 or Category 2 radioactive material. As noted in the FRN, this
draft preliminary language is part of a three-pronged approach to promulgate NRC physical
protection requirements for these materials. NEI submitted comments on the draft preliminary
language for transportation requirements, which was issued for public comment in a November 10,

NEI is the organization responsible for establishing unified industry policy on matters affecting the nuclear energy industry,
including the regulatory aspects of generic operational and technical Issues. NEI's members include all entities licensed to
operate commerdal nuclear power plants in the united States, nuclear plant designers, major architectlengineering firms,
fuel fabrication fadlities, nuclear materials licensees, and other organizations and entities involved in the nuclear energy
industry.
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2008 FRN, and we plan to comment on the draft preliminary language for security requirements
proposed for Subpart C of the new Part 37, as posted in a May 1, 2009 FRN with a due date of June
15, 2009. Obviously, we have considered the language in all three notices when developing the
specific comments on draft Subpart B that are attached to this letter.

NRC should consider rescinding the standing security orders captured by this rulemaking once the
final rule becomes effective to avoid duplication and misinterpretation of requirements by those
subject to the rule and the public. If for some reason this approach is not feasible, NRC should
include the following information in the proposed rule Federal Register notice: 1) a matrix to include
the proposed language, its citation and origin (e.g., security order); and 2) a clear statement on
whether the rule takes precedence over the previously issued NRC security orders and, if not, why
not. Such an explanation is particularly important where conflicts exist between the rule and the
security order, and the order currently in place is more restrictive than the rule. We need to avoid
the situation that exists today with Part 73 where licensees are Subject to both the rule and those
requirements in the security orders that are more restrictive than the rule.

Finally, it should also be noted that a number of licensees appear to be subject to both Parts 37 and
73 since they operate offsite laboratories or support facilities. For example, a nuclear power plant or
fuel-cycle facility is currently subject to Part 73 at the main facility but would be subject to Part 37 at
its offsite laboratories and support facilities. This group of licensees should not be subject to two
sets of requirements, particularly if there are conflicts between them. As such, the NRC should
ensure that the Part 37 proposed definitions and requirements are consistent and not in conflict with
existing Part 73 requirements or an exception should be granted that the more restrictive Part 73
requirements take precedence over the corresponding Part 37 requirements.

Again, we thank you for the early comment opportunity and look forward to reviewing the proposed
rule during the public comment period. If you would like to discuss these comments further, please
contact me or Janet Schlueter (202-739-8098; jrs@nei.org).

Sincerely,

•/'/ Va9
Felix M. Killar, Jr.



Enclosure

I. General Comments on Proposed Part 37 Subpart B on Background Investigations
and Access Control

For completeness, two comments contained in the cover letter are repeated here:

NRC should consider rescinding the standing security orders captured by this rulemaking once the
final rule becomes effective to avoid duplication and misinterpretation of requirements by those
subject to the rule and the public. If for some reason this approach is not feasible, NRC should
include the following information in the proposed rule Federal Register notice: 1) a matrix to include
the proposed language, its citation and origin (e.g., security order); and 2) a clear statement on
whether the rule takes precedence over the previously issued NRC security orders and, if not, why
not. Such an explanation is particularly important where conflicts exist between the rule and the
security order, and the order currently in place is more restrictive than the rule. We need to avoid
the situation that exists today with Part 73 where licensees are subject to both the rule and those
requirements in the security orders that are more restrictive than the rule.

It should also be noted that a number of licensees appear to be subject to both Parts 37 and 73
since they operate offsite laboratories or support facilities. For example, a nuclear power plant or
fuel cycle facility is currently subject to Part 73 at the main facility but would be subject to Part 37 at
its offsite laboratories and support facilities. This group of licensees should not be subject to two
sets of requirements, particularly if there are conflicts between them. As such, NRC should ensure
that the Part 37 proposed definitions and requirements are consistent and not in conflict with
existing Part 73 requirements or an exception should be granted that the more restrictive Part 73
requirements take precedence over the corresponding Part 37 requirements.

IL Specific Comments on Proposed Part 37 Subpart B on Background Investigations
and Access Control

Parts 30 and 150:

Conforming changes should be considered for inclusion. Specifically, the Federal Register Notice of
May 1, 2009, which contains the preliminary language for Part 37 Subpart C, includes conforming
changes to Parts 30 and 150 to recognize the applicability of Part 37 requirements to certain specific
licensees and Agreement State licensees. Subpart B, the subject of this FRN, does not contain such
conforming changes to Parts 30 and 150 that would appear to also be needed. For completeness,
NRC should considering including such conforming changes in the proposed rule for Subpart B to be
issued for public comment.

Section 37.3, "Definitions":

Certain terms should be considered for inclusion. Specifically, terms such as "Approved Individual,"
"Escorted and Unescorted Access", "Category 1 and Category 2 materials" and "Aggregated" (in
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Enclosure

terms of material quantity) are not defined yet they are used repeatedly throughout draft Subpart B.
It should be noted that such terms are defined in draft Subpart C. Some consideration should be
given to including them in the proposed rule for comment or, at a minimum, a determination made
that the terms as defined in draft Subpart C are not inadvertently inconsistent with their meaning
and use in draft Subpart B.

Section 37.21, "Personnel access authorization requirements for category 1 and
category 2 quantities of radioactive material:

Clarification is needed on whether aggregation of radioactive material is intended to be captured by
Part 37. Specifically, draft Subpart B does not use the term "aggregated quantity" but Subpart C
does, e.g., 37.1201. The regulatory approach in Subpart B and C should be consistent with regard to
whether aggregated quantities are captured. Also, the previously issued security orders for category
1 and category 2 materials were applied to quantities in the aggregate. If aggregated quantities are
intended to be included, item 37.21(a) should be revised to read "(1) Each licensee who is
authorized to possess aggregated quantities of category 1 or category 2 radioactive material at a
facility should ..... " Other conforming changes would also be needed, e.g., 37.31(a).

Section 37.23, "Program requirements":

It should be noted that nuclear power plants are currently subject to Part 73.56, "Personnel access
authorization requirements for nuclear power plants. The proposed rule should recognize that
licensees subject to and in compliance with Part 73 requirements meet the intent of and may "take
credit" for complying with draft 37.23 with no further documentation needed.

Item (b), "Reviewing Officials. "The rule requires that reviewing officials be approved only by NRC
and, once approved, authorizes them to grant unescorted access to approved individuals. It is
unclear who would conduct the background investigation aspects that are required by 37.25(a)(2)-
(9) for the first individual nominated by a licensee to become a reviewing official after NRC review
and approval.

Item (f)(4) regarding denied or terminated unescorted access authorization. It is unclear why the
rule requires that the licensee or applicant provide the individual, who has been denied access or
had their access terminated, with: 1) an opportunity for an objective review of the information upon
which the denial or termination was based; and 2) an impartial and independent internal
management review of the decision. Industry believes that this requirement is too prescriptive, in
that, the licensee's or applicant's internal management decision of whetherand howto conduct an
additional objective and independent review of the denial or termination decision is best left to the
regulated facility. If the licensee maintains a program in compliance with the applicable
requirements, it should have the flexibility to determine when such decisions would benefit from an
independent review consistent with its human resource management practices, policies and
procedures. NRC's interest should be focused on whether the program is incompliance with the rule
and not disputes between a specific employer and employee regarding denied or terminated
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Enclosure

unescorted access to materials. As a result, we suggest that all text in item (b) be removed after the
words, "opportunity to provide relevant information."

Item (h), "Records. "The length of time that certain records must be retained needs to be clarified
since it is expressed differently in at least 3 sections, i.e., 37.23(h), 37.41(l) and 37.61(a)(5).
Specifically, please clarify whether it is three years "after the individual's employment ends," or
"from the date the individual no longer requires access to the facility," or "after termination or denial
of unescorted access" and make conforming changes as indicated.

Section 37.25, "Background Investigations":

The rule does not appear to require that individuals granted unescorted access by the reviewing
official inform the licensee of any information relevant to their background investigation that is new
since the last access authorization was granted and may have a bearing on whether their current
access should be continued, e.g., local criminal activity. NRC should consider whether such a
provision should be included in the proposed rule for public comment.

Item (a)(6),"Credit history evaluation." It is unclear why an individuals' "entire" credit history needs
to be evaluated. Specifically, other background investigations items such as employment history
(37.26(a)(3)) and criminal history (37.26(a)(7)), require that the licensee or applicant consider 5-7
years of history for the individual seeking unescorted access. NRC should consider amending this
section to require a 5 year credit history check.

Item (a)(10). The 3 "business day" limit should be lengthened. Specifically, a 3 business day
response from former employers, educational institutions, etc is not realistic, too short and
lengthening the time poses no safety issues. NRC should consider increasing the time to 10 business
days.

Item (b), "Reinvestig ations. "While 37.31(b)(3) and (4) provide relief from fingerprinting for certain
persons undergoing reinvestigation, it is unclear under what conditions and why an individual would
ever undergo fingerprinting on more than one occasion given the very nature of the fingerprint and
the fact that both FBI and NRC would have processed the fingerprints.

Section 37.31, "Requirements for criminal history records checks of individuals granted
unescorted access to category 1 or category 2 quantities of radioactive material":

Item (c) and (c)(1). It is unclear why licensees are prohibited from basing a final access
determination solely on the information received from the Federal Bureau of Investigations,
particularly in cases involving "an arrest more than 1 year old for which there is no information of
the disposition of the case." Industry believes that there may be arrest cases with no disposition
within one year where the licensee or applicant should be able to exercise discretion on whether to
grant access, e.g., criminal activity involving stolen electronics or information technology. NRC
should consider further clarifying or deleting this requirement.
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