June 3, 2009

MEMORANDUM TO: Mark Shaffer, Director

Division of Intergovernmental Liaison and Rulemaking
Office of Federal and State Materials and Environmental
Management Programs

FROM: Richard Correia, Director /RA/

Division of Security Policy
Office of Nuclear Security and Incident Response

SUBJECT: USER NEED MEMORANDUM - SUPPLEMENTAL
INFORMATION
REFERENCES: User Need Memorandum — Developing Rulemaking for the

Transportation Security of Spent Nuclear Fuel, June 27, 2008
(ML081540347) User Need Memorandum — Developing
Rulemaking for the Transportation Security of Radioactive
Byproduct Material In Quantities Of Concern, April 30, 2008
(ML081070002)

The Office of Nuclear Security and Incident Response (NSIR) requests the Office of Federal
and State Materials and Environmental Management Programs (FSME) revise the existing
rulemaking activities for in-transit security of radioactive material quantities of concern and spent
nuclear fuel. The revisions with an explanation for each request are provided below.

1)

In the Technical Basis for Transportation Security of Spent Nuclear Fuel (SNF),
ML081540347, please revise the request under item #11. When the staff prepared the
Technical Basis, there was a possibility that Commission direction regarding enhanced
weaponry could affect transport of spent fuel rulemaking activity. The Commission
issued their Staff Requirements Memorandum and it does not affect this rulemaking.
NSIR requests that the requirements of Title 10 of the Code of Federal Regulations,
Section (10 CFR) 73.37 to be revised to require armed escorts to carry a minimum of two
weapons. This revision to the requirements of 10 CFR, Section, 73.37 provides
reasonable assurance that armed escorts are prepared for an assault situation and are
able to respond appropriately to prevent the sabotage or diversion of the SNF.

2) In the Technical Basis for Transportation Security of SNF, please delete the request
under item #13. The request to move the advance notification requirements from
10 CFR, Section, 71.97 to Part, 73 should be removed from consideration during this
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3)

2.

rulemaking. Subsection 10 CFR Section, 71.97 is an Agreement State Compatibility
Category B requirement whereas 10 CFR, Part, 73 is an area exclusive to NRC
regulatory authority. Therefore, the requirements of subsection 10 CFR, Section, 71.97
cannot be efficiently moved to 10 CFR, Part, 73 within this rulemaking activity.

In the Technical Basis for Transportation Security of SNF, please move the request
under item #14 to the Transportation Security of Radioactive Material (Category 1 and 2)
in Quantities of Concern (RAMQC) rulemaking, (ML08107002). The SNF transport
security rulemaking cannot reference a non-existent proposed regulation. When the user
need memo and technical basis were prepared, the rulemaking for RAMQC was
expected to be completed first. However, the scope of the RAMQC rulemaking effort
expanded. The RAMQC rulemaking schedule is the same timeframe as the SNF
transport security rulemaking. Instead of extending the schedule for the SNF transport
security rulemaking, NSIR recommends moving this item to the existing RAMQC
rulemaking activity. The RAMQC technical basis should include Item (15), on page 10 of
Enclosure 1, which states:

(15) The staff recommends within the 10 CFR, Part 37 rulemaking, the addition of a
new subsection to 10 CFR, Part 73. The staff recommends adding either
subsection 10 CFR, Section 73.36 or 73.38, which would state that transportation
security for shipments of less than 100 grams of spent nuclear fuel are similar to
that for a RAMQC Category 1 shipment. The existing regulations of 10 CFR,
Section, 73.37 applies to shipments in excess of 100 grams in net weight of
irradiated fuel. The existing regulations do not place any security on shipments
less than 100 grams of irradiated fuel. This item is intended to close this gap in
the regulations.

The Petition Review Board (PRB) met on September 18, 2008 to close the
Nevada Petition. The decision from the petition review board is documented in a
memo from N. Tanious to M. Thaggard dated January 27, 2009, (ML090140076).
In that memo, four items were added for consideration to the rulemaking for
Transportation Security of SNF. The items added for consideration and NSIR’s
recommended disposition of each item is provided below:

a. Clarify the definition of radiological sabotage in 10 CFR, Section 73.2 (Definitions)
and amend it to explicitly include “... deliberate actions which cause, or are
intended to cause economic damage or social disruption regardless of the extent
to which public health and safety are actually endangered by exposure to
radiation.”

NSIR does not recommend revising the definition of radiological sabotage in the
existing regulations. The definition in 10 CFR, Section, 73.2 states that
radiological sabotage refers to actions which could “... directly or indirectly
endanger the public health and safety by exposure to radiation.” The staff
believes that the existing definition already encompasses actions of the type
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described by the Petitioner. However, NSIR recommends providing more
information about the definition of radiological sabotage in the supporting guidance
document which would address the Petitioners concern that will accompany the
final rule.

Consider amending the advance routes approval requirements to “specifically
require shippers and carriers to identify primary and alternative routes which
minimize highway and rail shipments through heavily populated areas.” Also,
consider adopting the “route selection criteria in NUREG-0561 as part of the
regulations, and specifically require shippers and carriers to minimize the use of
routes which fail to comply with the route selection criteria.”

NSIR does not recommend revising the regulations to incorporate these specific
requirements. However, NSIR agrees with the goal of minimizing SNF shipments
through heavily populated areas. When licensees plan their routes for shipping
spent nuclear fuel, the licensees are applying routing requirements imposed by
Department of Transportation (DOT) and Department of Homeland Security
(DHS), as well as the criteria recommended by the NRC in NUREG-0561,
“Physical Protection of Shipments of Irradiated Reactor Fuel.” In addition, the
proposed rule will require licensees to plan and coordinate their shipments,
including routes and safe havens, with the States. The staff believes that the
combination of requirements, including planning and coordination of the shipment
with State, existing DOT and DHS routing requirements, and the NRC routing
recommendations in NUREG-0561, will minimize movement of SNF through
heavily populated areas. In addition, NSIR believes that the enhancements
recommended for the draft proposed rule including armed escort along the entire
length of the route; continuous and active monitoring of the shipment; redundant
communications capabilities among the transport, local law enforcement agencies
(LLEA) and the movement control center; and planning and development of
normal and contingency procedures will further strengthen the overall controls of
10 CFR 73.37. Adding prescriptive criteria for routing to the rule will not ensure a
more secure route nor will it provide regulatory efficiency, beyond existing
recommendations.

Consider adopting additional planning and scheduling requirements for SNF
shipments similar to those for formula quantities of special nuclear material found
in 10 CFR, Section 73.26(b)(1).

NSIR disagrees with adopting the safeguards applied to formula quantities of SNM
for SNF shipment. The safeguards applied to SNM are fundamentally different
from spent fuel because the potential consequences of the loss of SNM are more
severe than the consequences of the loss of spent nuclear fuel. Formula
quantities of special nuclear material could be used to make an improvised
nuclear explosive device, but light-water-reactor spent fuel could not without the
application of significant time and resources.
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However, NSIR agrees with the petitioner’s intent to improve planning and
coordination of shipments and believes that the technical basis addresses this
concern. In addition, as stated in b. above, NSIR believes that the enhancements
recommended for the draft proposed rule including armed escort along the entire
length of the route; continuous and active monitoring of the shipment; redundant
communications capabilities among the transport, LLEA and the movement control
center; and development of normal and contingency procedures will further
strengthen the overall controls of 10 CFR, Section, 73.37.

More planning and scheduling will be required once the proposed rule is effective.
This planning and coordination with the State will have a secondary effect of
ensuring that shipments are not moving through localized areas of natural
disasters (e.g. locations where roads and/or bridges are not passable) or where
there may be civil disorders. Also, the NRC utilizes DHS’ threat advisory system
and will provide additional direction to licensees if the threat level changes. One
example of the NRC utilizing DHS’ threat advisory system is when DHS
designates a National Special Security Event. Examples of events that have fallen
under this category include the Presidential Inauguration, the Democratic and
Republican National Conventions, and Super Bowl games. During these events,
the NRC request licensees stop shipments in the affected area for days before,
during and after the event.

Consider amending the regulations for shipments by rail (10 CFR 73.37(d)) to
require that all rail shipments of SNF be made in dedicated trains.

NSIR disagrees with requiring all rail shipment of SNF in dedicated trains. NSIR
believes the enhancements recommended for the draft proposed rule including
armed escorts along the entire rail route; arming each escort with a minimum of
two weapons; continuous and active monitoring of the shipment; planning and
coordination of the shipment with the State; redundant communications
capabilities among the rail car, LLEA, and movement control center; and
development of normal and contingency procedures will further strengthen the
overall controls of 10 CFR, Section, 73.37. Requiring dedicated trains for
shipments of SNF will not ensure a more secure route.

In addition, since 1979, the NRC and DOT have a memorandum of understanding
(MOVU) in place addressing the division of responsibilities between the agencies to
ensure the safe transport of radioactive material. Under the MOU, requirements
on the carrier would fall under the authority of DOT. Requiring dedicated trains
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for the shipment of SNF would be a decision by DOT Federal Rail Administration.
NSIR does not agree that dedicated trains would ensure a more secure shipment.
Therefore, NSIR does not recommend re-negotiating the MOU such that NRC
would add this requirement to its regulations, instead of DOT.
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