
 

May 26, 2009 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 

 
In the Matter of: 

CALVERT CLIFFS 3 NUCLEAR 
PROJECT, LLC AND UNISTAR 
NUCLEAR OPERATING SERVICES, 
LLC 

(Calvert Cliffs Nuclear Power Plant, Unit 3) 

) 
) 
) 
) 
) 
) 
) 
) 

Docket No. 52-016-COL 

 
APPLICANTS’ RESPONSE TO MOTION  

FOR SUMMARY DISPOSITION OF CONTENTION 2 
 

I. INTRODUCTION 
 
  In accordance with 10 C.F.R. § 2.323(c), Calvert Cliffs 3 Nuclear Project, LLC, 

and UniStar Nuclear Operating Services, LLC (“UniStar” or “Applicants”) hereby answer the 

motion for summary disposition on Contention 2 filed by the NRC Staff.1  For the reasons 

discussed below, we support the NRC Staff’s motion.  Summary disposition on Contention 2 is 

warranted on the grounds that there exists no genuine issue as to any material fact relevant to the 

contention and therefore, under the applicable Commission regulations, the motion should be 

granted as a matter of law.  

II. LEGAL STANDARDS FOR SUMMARY DISPOSITION 
 

Subpart L contains the instructions for filing motions for summary disposition, 

but directs the Licensing Board to apply the standards of Subpart G, which are set forth in 10 

C.F.R. § 2.710(d)(2).  See 10 C.F.R. § 2.1205(c).  A motion for summary disposition must be 
                                                 
1 See “NRC Staff’s Motion for Summary Disposition of Contention 2,” dated May 15, 

2009.   
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granted “if the filings in the proceeding … together with the statements of the parties and the 

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving 

party is entitled to a decision as a matter of law.”  10 C.F.R. § 2.710(d).   

The initial burden of showing the absence of a genuine dispute as to any material 

fact lies with the movant for summary disposition.  Advanced Medical Systems, Inc. (One 

Factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 102 (1993).  “The opposing party 

must controvert any [individual] material fact properly set out in the statement of material facts 

that accompanies a summary disposition motion or the fact will be deemed admitted.”  Id. at 

102-103.  Material facts are determined by the substantive law applicable to the case.  Anderson 

v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  “Only disputes over facts that might affect the 

outcome of the suit under the governing law will properly preclude the entry of summary 

judgment.  Disputes that are irrelevant or unnecessary will not be counted.”  Id.  To counter a 

motion for summary disposition, an opponent “may not rest upon ‘mere allegations or denials,’ 

but must set forth specific facts showing that there is a genuine issue.”  Advanced Medical 

Systems, CLI-93-22, 38 NRC at 102.  Evidence in support of or opposition to a motion for 

summary disposition can include: “filings in the proceeding, depositions, answers to 

interrogatories, and admissions on file, together with the statements of the parties and the 

affidavits.”  10 C.F.R. § 2.710(d).  

III. DISCUSSION 
 

  Summary disposition on Contention 2 should be granted for two reasons.  First, 

Contention 2, as admitted, is a narrow issue of law regarding the proper timing for Applicant to 

submit the financial tests for parent company guarantees.  LBP-09-04 at 38.  As discussed in our 

briefs on Contention 2, the NRC regulations on decommissioning financial assurance do not 
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require that a parent company guarantee be in place at the time of the combined license 

application.2  Instead, NRC regulations only require a licensee to successfully demonstrate 

passage of the financial test for a parent guarantee at the time when decommissioning funding 

assurance is required to be put in place, just prior to fuel load.  The regulations are clear and 

there is no dispute.  Thus, the motion should be granted as a matter of law. 

  Further, resolution of the narrow legal issue (to the extent that one even exists) is 

unnecessary.  Liberty Lobby, 477 U.S. at 248.  Whether or not an applicant performs the 

financial test prior to receiving the COL has no bearing on license issuance or on the selection of 

financial assurance mechanism.  As discussed in our briefs on Contention 2, there is no 

requirement that financial assurance actually be in place until just prior to fuel load.  Failure of 

the financial test, or even passage of the test at this time, are therefore not material to any of the 

findings that the NRC must make in order to issue the license. 

  Second, Contention 2 is moot.  According to the Board, “[i]f financial tests are 

required at the application stage, then this contention has proposed a clearly admissible 

contention of omission,” but “[i]f financial tests are not required until after the license has been 

issued, then this contention may not be admitted.”  LBP-09-04 at 38.  There is no omission.  

UniStar provided information in the COL indicating that Constellation Energy Group (“CEG”) 

satisfied the financial tests for use of the parent guarantee.  See “Calvert Cliffs Unit 3 COL 

Application, General Information Rev. 0,” Appendix A-6, at 1.0-43 (Sept. 11, 2007); see also, 

“Calvert Cliffs Unit 3 COL Application, General Information Rev. 3,” at 1-21 (stating that CEG 

meets the financial test criteria), and Appendix A-6, at 1.0-51 (noting that the financial test was 

“previously provided”) (July 2008).  Even the Revision 2 referenced by Intervenors (see Int. 
                                                 
2  See “Applicants’ Brief on Contention 2,” dated May 15, 2009; “Applicants’ Reply Brief 

on Contention 2,” dated May 26, 2009. 
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Brief at 1-2) contains an affirmative statement regarding the financial test.  See “Calvert Cliffs 

Unit 3 COL Application, General Information Rev. 2,” at 1-11 (“As demonstrated in Appendix 

A-6, Constellation Energy Group meets the financial test criteria identified in paragraph A.2 of 

Appendix A of 10 CFR 30.”).  Accordingly, even the narrow legal aspect of Contention 2 is 

moot.    

IV. CONCLUSION 

For the reasons above, the UniStar respectfully requests that the Licensing Board 

grant the NRC Staff’s Motion for Summary Disposition of Contention 2.   

 
Respectfully submitted, 
 
 
    /s/ signed electronically by                 
David A. Repka 
Tyson R. Smith 
Winston & Strawn LLP 
1700 K Street, NW 
Washington, DC 20006 

Carey W. Fleming 
UniStar Nuclear Energy, LLC 
750 E. Pratt Street 
Baltimore, MD 21202 

COUNSEL FOR CALVERT CLIFFS 3 
NUCLEAR PROJECT, LLC AND 
UNISTAR NUCLEAR OPERATING 
SERVICES, LLC 

Dated at Washington, District of Columbia 
this 26th day of May 2009
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