May 15, 2009

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

CALVERT CLIFFS 3 NUCLEAR PROJECT, LLC,

AND UNISTAR NUCLEAR OPERATING Docket No. 52-016-COL

SERVICES, LLC

~— N N N N N N N

(Calvert Cliffs Nuclear Power Plant, Unit 3)

NRC STAFF’'S MOTION FOR SUMMARY DISPOSITION OF CONTENTION 2

INTRODUCTION

In accordance with 10 C.F.R. §§ 2.323," 2.1204, 2.1205 and the April 22, 2009
Memorandum and Order (Establishing schedule to govern further proceedings) of the Atomic
Safety and Licensing Board (Board), the staff of the U.S. Nuclear Regulatory Commission
(NRC) moves for summary disposition on Contention 2, regarding the proper timing for the
Applicant to submit the financial tests for parent company guarantees, in Docket No. 52-016,
Calvert Cliffs 3 Nuclear Project, LLC, and Unistar Nuclear Operating Services, LLC (Combined
License Application for Calvert Cliffs Unit 3).

DISCUSSION
In seeking summary disposition, the moving party must both demonstrate the absence of

a genuine issue as to any material fact and that they are entitled to a decision as a matter of

' In accordance with 10 C.F.R. § 2.323(b), Counsel for the NRC Staff has contacted Counsel for the
Applicant and the Intervenors concerning this motion. Counsel for the Applicant indicated that they
support the motion. The Intervenors are not represented by counsel and indicated that they oppose the
motion.
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law. See Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-
22, 38 N.R.C. 98, 102 (1993). The Board, in its March 24, 2009 Memorandum and Order
(Ruling on Joint Petitioners’ Standing and Contentions), admitted in part Contention 2 as a
purely legal contention regarding the proper timing for the Applicant to submit the financial tests
for parent company guarantees. Calvert Cliffs 3 Nuclear Project, LLC, And Unistar Nuclear
Operating Services, LLC (Combined License Application for Calvert Cliffs Unit 3), LBP-09-04,
68 NRC __ (Mar. 24, 2009) (slip op. at 33-38). “In ruling on motions for summary disposition,
the presiding officer shall apply the standards for summary disposition set forth in subpart G of
this part.” 10 C.F.R. § 2.1205(c). Subpart G in Section 2.710(d)(2) provides, “[t]he presiding
officer shall render the decision sought if the filings in the proceeding, depositions, answers to
interrogatories, and admissions on file, together with the statements of the parties and the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a decision as a matter of law.”

The NRC Staff is entitled to summary disposition of Contention 2 as a matter of law
because the purely legal issue admitted by the Licensing Board is outside of the scope of this
proceeding and not material to the findings the NRC must make in order to issue the Combined
License, as explained in the Staff’s brief. In support of this Motion, the NRC Staff incorporates
by reference the “NRC Staff’s Brief on Decommissioning Funding Assurance” filed on May 15,

2009, and the arguments contained therein.



-3-

CONCLUSION

For the reasons stated, the NRC staff respectfully moves for summary disposition on

Contention 2, and requests that the Board DENY the contention.

Isigned (electronically) by/
James P. Biggins

Susan H. Vrahoretis

Counsel for NRC Staff

U.S. Nuclear Regulatory Commission
Mail Stop O-15 D21
Washington, DC 20555-0001
(301) 415-6305/(301) 415-4075
(301) 415-3725 Fax
James.Biggins@nrc.gov
Susan.Vrahoretis@nrc.gov

Dated at Rockville, Maryland
this 15th day of May, 2009
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CERTIFICATE OF SERVICE

| hereby certify that copies of NRC STAFF’'S MOTION FOR PARTIAL SUMMARY

DISPOSITION OF CONTENTION 2 have been served on the following persons by Electronic

Information Exchange on this 15" day of May, 2009:

Administrative Judge

Ronald M. Spritzer, Chair

Atomic Safety and Licensing Board Panel
Mail Stop: T-3F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: rms4@nrc.gov

Administrative Judge

Gary S. Arnold

Atomic Safety and Licensing Board Panel
Mail Stop: T-3F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: gxal@nrc.gov

Administrative Judge

William W. Sager

Atomic Safety and Licensing Board Panel
Mail Stop: T-3F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: wws1@nrc.gov

Office of Commission Appellate
Adjudication

Mail Stop O-16C1

U.S. Nuclear Regulatory Commission

Washington, DC 20555-0001

E-mail:OCAAmail@nrc.gov

Office of the Secretary

ATTN: Docketing and Service

Mail Stop: O-16C1

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: HEARINGDOCKET@nrc.gov

David A. Repka, Esq.

Tyson R. Smith, Esq.

Emily J. Duncan, Esq.

Winston & Strawn LLP

1700 K St. NW

Washington, DC 20006

E-mail: drepka@winston.com
E-mail: trsmith@winston.com
E-mail: ejJduncan@winston.com



Public Citizen

Allison Fisher, Energy Organizer
215 Pennsylvania Avenue, SE
Washington, DC 20003

E-mail: afisher@citizen.org

Southern MD CARES

June Sevilla, Spokesperson

P.O. Box 354

Solomons, MD 20688

E-mail: gmakeda@chesapeake.net

Brent A. Bolea, Assistant Attorney General
M. Brent Hare, Assistant Attorney General
State of Maryland

Office of the Attorney General

Maryland Energy Administration and
Power Plant Research Program of the
Department of Natural Resources

1623 Forest Drive, Suite 300

Annapolis, Maryland 21403

E-mail: BBolea@energy.state.md.us
E-mail: bhare@energy.state.md.us

Dated at Rockville, Maryland
this 15t day of May, 2009

Carey W. Fleming, Esq.

UniStar Nuclear Energy, LLC

750 E. Pratt Street

Baltimore, MD 21202

E-mail: Carey.Fleming@constellation.com

Nuclear Information and Resource Service
Michael Mariotte, Executive Director

6930 Carroll Avenue, Suite 340

Takoma Park , MD 20912

E-mail: nirsnet@pnirs.org

Beyond Nuclear

Paul Gunter, Director

6930 Carroll Avenue Suite 400
Takoma Park, MD 20912

E-mail: paul@beyondnuclear.org

ISigned (electronically) by/

James P. Biggins

Susan H. Vrahoretis

Counsel for NRC Staff

U.S. Nuclear Regulatory Commission
Mail Stop O-15 D21

Washington, DC 20555-0001

(301) 415-6305/(301) 415-4075
James.Biggins@nrc.gov
Susan.Vrahoretis@nrc.gov
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