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UNITED STATES NUCLEAR REGULATORY COMMISSION
STAFF PRACTICE AND PROCEDURE DIGEST

(The January 2009 Update covers Commission, Appeal
Board, and Licensing Board Decisions issued from
July 1, 1972 through December 2006)

NOTE TO USERS

This is the fourteenth edition of the NRC Staff Practice and Procedure Digest. It contains a
digest of significant decisions of the Commission, the Atomic Safety and Licensing Appeal
Board Panel, and the Atomic Safety and Licensing Board Panel issued during the period from
July 1, 1972 to December 2006), which interpret the NRC’s Rules of Practice in 10 CFR Part 2.
Although the Appeal Board Panel was abolished in 1991, Appeal Board precedent may still be
cited, to the extent it is consistent with more recent case law and the current rules of practice.
This edition of the Digest replaces the earlier editions and revisions and includes appropriate
changes reflecting the amendments to the Rules of Practice effective through December 2006.

Users of the Digest should recall that the Commission adopted a comprehensive revision to its
rules of practice in 2004. See Changes to Adjudicatory Process, 69 Fed. Reg. 2182 (Jan. 14,
2004), corrections issued 69 Fed. Reg. 25997 (May 11, 2004). Petitions for review challenging
the new rules were denied in Citizens Awareness, Inc. v. United States, 391 F.3d 338 (1* Cir.
2004). Although our staff has worked diligently to conform the-digest to the revised rules of
practice, practitioners should ensure that precedent cited in the digest is consistent with the new
rules. The NRC has created several tools to aid practitioners in understanding and applying the
revised Part 2. These user tools can be found at the NRC Web site at
http://lwww.nrc.gov/about-nrc/regulatory/adjudicatory/part2revisions.html. These tools are
provided for informational purposes only and are not a replacement for the regulations in

10 CFR Part 2.

_Practitioners should also be mindful of the adoption of two additional rulemakings that affect the
Rules of Practice:

Use of Electronic Submissions in Agency Hearings: On August 28, 2007 (72 FR 49139), the
NRC published an amendment, effective October 15, 2007, to require the use of electronic
submissions in all agency hearings, consistent with the existing practice for the high-level
radioactive waste repository application (which is covered under a separate set of regulations).
The amendments require the electronic transmission of electronic documents in submissions
made to the NRC'’s adjudicatory boards. Although exceptions to these requirements are
established to allow paper filings in limited circumstances, the NRC maintains a strong
preference for fully electronic filing and service. The final rule builds upon prior NRC rules and
developments in the Federal courts regarding the use of electronic submissions.



Licenses, Certification and Approvals for Nuclear Power Plants: On August 28, 2007 (72 FR
49351), the NRC published an amendment to its regulations, effective September 27, 2007, to
revise the provisions applicable to the licensing and approval processes for nuclear power
plants (i.e., early site permit, standard design approval, standard design certification, combined
license, and manufacturing license). These amendments clarify the applicability of various
requirements to each of the licensing processes by making necessary conforming amendments
throughout the NRC'’s regulations, including Part 2, to enhance the NRC's regulatory
effectiveness and efficiency in implementing its licensing and approval processes.

The digest includes the text of several Commission policy statements bearing directly on
adjudicatory practice. We have included the text of the Commission’s 2008 Statement of Policy
on Conduct of New Reactor Licensing Proceedings, CLI-08-07, 73 Fed. Reg. 20963 (April 17,
2008). Although this and other policy statements are important expressions of Commission
policy on the conduct of adjudicatory proceedings, practitioners should be sure to follow the
specific provisions of the rules of practice in 10 CFR Part 2.

This digest also includes as an Appendix a list of NRC adjudicatory decisions appealed to the
courts in order to assist practitioners in tracking the case history for final NRC decisions. |
appreciate the contribution of Roland Frye of the Office of Commission Appellate Adjudication
who compiled the list.

The Digest is roughly structured in accordance with the chronological sequence of the nuclear
facility licensing process as set forth in 10 CFR Part 2. Those decisions and subject matter
which did not fit easily into that structure are dealt with in a section on “general matters.” Where
appropriate, particular decisions are indexed under more than one heading. Some topical
headings contain no decision citations or discussion. |t is anticipated that future updates to the
Digest will utilize these headings.

Persons using this Digest are placed on notice that it may not be used as an authoritative
citation in support of any positions before the Commission or any of its adjudicatory tribunals.
Persons using this Digest are also placed on notice that it is intended for use only as an initial
research tool; that it may, and likely does, contain errors; and that the user should not rely on
the Digest’s analyses and interpretations, but must read, analyze and rely on the user’'s own
analysis of the cited Commission, Appeal Board and Licensing Board decisions. Neither the
United States Nuclear Regulatory Commission, nor any of its employees, makes any expressed
or implied warranty or assumes liability or responsibility for the accuracy, completeness or
usefulness of any material presented in the Digest.

This current edition of the Digest was prepared by the staff of the Office of the General Counsel.
| want to acknowledge particularly the contribution to this effort of OGC attorney Margaret Bupp,
who guided this comprehensive revision of the digest. She was ably assisted by other attorneys
on our staff, including James Adler, Jerry Bonanno, Michael Spencer, Steve Hamrick, Patrick
‘Moulding, Jason Zorn and Carol Lazar. Theresa Mayberry, Joe Gilman and Brian Newell
prepared the manuscript for publication. We hope that the Digest will prove to be as useful to
the members of the public as it has been to the members of the Office of the General Counsel.



encouraged to provide us any comments or suggestions that would improve it usefulness. You

‘ We hope to publish an update to the Digest within the next year. Users of the Digest are
may send comments, suggestions or corrections to my attention.

Stephen G. Burns

Deputy General Counsel

Office of the General Counsel

U.S. Nuclear Regulatory Commission
Washington, DC 20555

e-mail: stephen.burns@nrc.gov

March 2009
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boards to use ¥ederal or State court
rooms when these facilities are avail-
able - and in such cases the policy of
those courts in regard to the use of
cameras will be observed. -

The Commission plans to reassess
this policy in about six months after
its hearing and appeal boards have
had sufficient experience with camera
coverage to determine whether it can
be carried out without disruption to
the proceeding or unacceptable dis-
traction to the participants.

Dated at Washington, D.C., this
27th day of January 1978.
For the Nuclear Regulatory Com-
missfon. :
. Sawnvee J. CHIL,
Secretary of the Commission.
* [FR Doc. 78-2893 Filed 1-31-178; 8:45 am]

.59o-oi]

CAMERA COVERAGE OF HEARINGS BEFORE
ATOMIC SAFETY AND LICENSING BOARDS
AND ATOMIC SAFETY AND LICENSING
APPEAL BOARDS

General Statement of Poficy

The Nuclear Regulatory Commission .
has considered requests from televi-
sion stations and newspapers to permit
the use of cameras during proceedings
before Atomic Safety and Licensing
Boards and Atomic Safety and Licens-
ing Appeal Boards. In the past the
NRC has permitted cameras to be used
only before and after adjudicatory ses-
sions and during recesses. The Com-
misston has decided that, on a trial
basis, it will permit the use of televi-
sion and still cameras by accredited
news media under certain conditions.
Cameras may be used by news media
during hearings and related public
proceedings before Atomic Safety and
Licensing Boards and Atomic Safety
and Licensing Appeal Boards provided
they do not require additional lighting
beyond that required for the conduct
of .the proceeding and are stationed at
a fixed position within the hearing
room throughodt the course of the
proceeding. It will continue to be the
practice of the hearing and appeal

FEDERAL REGISTER, VOL. 43, NO. 22—VWEDNESDAY, FEBRUARY 1, 1978
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NUCLEAR REGULATORY
COMMISSION

Statement of Policy; Investigations,
Inspections, and Adjudicatory
Proceedings

On August 5, 1983, the Commuission set
forth interim procedures for handling

conflicts between the NRC's
responsibility to disclose information to
adjudicatory boards and parties, and the
NRC's need to protect investigative
matenal from premature public
disclosure. “Statement of Policy—
Investigations and Adjudicatory
Proceedings,” 48 FR 36358 (August 10,
1983).

Those interim procedures called for
the NRC staff or Office of Investigations
{O1), when it felt disclosure of
mnformation to an adjudicatory board
was required but that unrestncted
disclosure could compromise an
mspection or mvestigation, to present
the information and its concerns about
disclosure to the board 2 camera,
without disclosure of the substance of
the information to the other parties. A
board decision to disclose the
information to the parties was
appealable to the Commission, and the
board was not to order disclosure until
the Commussion addressed the matter.

That Statement of Policy was to
remain 1n effect until the Commission
received and took action on the
recommendations of an internal NRC
task force established to develop
guidelines for reconciling these conflicts
n individual cases. The Commussion 1n
that Statement also requested public
comments on the propniety and
desirability of ex parte in camera
presentation of information to a board,
and suggestions for any better
alternatives.

The Task Force submitted its report to
the Commussion on December 30, 1983.
A copy of that report will be'placed in
the Commussion’s Public Document
Room. The Task Force approved the
principles discussed 1n the
Commussion's earlier Statement of
Policy, and made several
recommendations mtended to define
specifically the responsibilities of the
boards, the staff, and Ol mn presenting
disclosure 1ssues for resolution.

The Task Force recommended that the
final Policy Statement explamn that full
disclosure of material information to
adjudicatory boards and the parties1s
the general rule, but that some conflicts
between the duty to disclose and the
need to protect information will be
inevitable. The Task Force further
recommended that 1ssues regarding
disclosure to the parties be mitially
determined by the adjudicatory boards
with provision for expedited appellate
review, and that procedures for the
resolution of such conflicts be
established by rule. Finally, the Task
Force suggested that existing board
notification procedures should remain
unaffected by the Policy Statement, and
that those procedures and Commission

POLICY STATEMENTS 2

guidelines for disclosure of information
concerning investigations and
mspections should apply to all NRC
offices. Those recommendations have
been incorporated 1n this Statement.

In addition, two comments were
submitted by members of the public.

One commenter stated that the
withholding of informatian from public
disclosure should be confined to the
mimmum essential to avoid
compromising enforcement actions, and
that appropnate representatives of each
party should be allowed to participate
under suitable protective orders in any
1n camera proceeding except in the most
exceptional cases.

The other commenter maintained that
an 1n camera presentation to the board
with only one party present 18
undesirable and violates the ex parte
rule. That commenter suggested an
alternative of having the attorneys or
authornzed representatives of parties
who have signed a protective agreement
present at any in camera presentation,
with appropriate sanctions for violating
the protective agreement.?

The Commussion, after considering
these comments and the report of the
Task Force, has decided that it would be
appropnate, in order to better explain
the Commussion’s policy in this area, to
provide the following explanation of the
conflict between the duty to disclose
mvestigation or inspection mformatfon
to the boards and parties and the need
to protect that information:

All parties in NRC adjudicatory
proceedings, including the NRC staff,
have a duty to disclose to the boards
and other parties all new mformation
they acquire which 1s considered
matenal and relevant to any issue in
controversy 1n the proceeding. Such
disclosure 1s required to allow full
resolution of all 1ssues in the proceeding.
The Commussion expects all NRC offices
to utilize procedures which will assure
prompt and appropnate action to fulfill
this responsibility.

However, the Commission recognizes
that there may be conflicts between this
responsibility to provide the boards and
parties with information and an
nvestigating or inspecting office’s need
to avord public disclosure for either or
both of two reasons: (1) To avoid

trnetiuded 1.
8

t Both 15 also 5!
regarding matters beyond the scopa of this Policy

St t, which Is t only wit
blishing a procedure to handle conflicts
bel the duty to disclose Inf tion to the

boards and parlies and the nced to protect that
{nformation. For instance, one suggestion was that
the NRC impase a more stringent stondard in
deciding whether information warrants a board
notification. Another r ded that the NRC
improve the quality of its investigations.
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compromising an ongoing investigation
orinspection; and (2) to protect
confidential sources. The importance of
protecting information for either of these
reasonsxtan in appropriate
circumstances be as great as the
mmportance of disclosing the information
to the boards and parties.

With regard to the first reason,
avoiding compromise of an investigation
or mspection, it is important to mformed
licensing decisions that NRC inspections
and investigations are conducted so that
all relevant mformation 1s gathered for
appropnate evaluation. Release of
mvestigative material to the subject of
an mvestigation before the completion
of the investigation could adversely
affect the NRC's ability to complete that
mnvestigation fully and adequately. The
subject, upon discoving what evidence
the NRChad already acquired and the
direction being taken by the NRC
investigation, omght attempt to alter or
limit the direction or the nature or
availability of further statements or
evidence, and prevent NRC from
learming the facts. The failure to
ascertain all relevant facts could itself
result 1n the NRC making an umnformed
licensing decision. However, the need to
protect information developed 1n
wnvestigations or mnspections usually
ends-once the mvestigation or
inspection 18 completed and evaluated
for possible enforcement action.

The second reason for not disclosing
wmvestigative materral—to protect
confidential sources—has a different
basis. Individuals sometimes present
safety concerns to the NRC only after
being assured that their individual
1dentity will be kept confidential. This
desire for confidentially may anise fora
number of reasons, mcluding the
possibility of harassment and
retaliation. Confidential sources are a
valuable asset o NRC inspections and
mvestigations. Releasing names to the
parties in an adjudication after
promsing confidentially to sources
woyild be detrmmental to the NRC's
overall mnspection and investigation
activities because other mdividuals may
be reluctant to brng information to the
NRC. However, the need to protect
confidential sources does not end when
the investigation or mspection 15
completed and evaluated for possible
enforcement action.

By this Policy Statement, the
Commusston 1s not attempting to resolve
the conflict that may anse in each case
between the duty to disclose
information to-the boards and parties
and the need to protect that information
or its source. The resolution of actual
conflicts must be decided on the merits

JANUARY 2009

" Allowing the other parties or thewr

These procedures are designed to allow
the boards to determune the relevance of
matenal to the adjudication, and -
whether that information must be
disclosed to the parlies, and, if
disclosure 1s required, to provide a
mechanism for case management both
to protect nvestigations and inspections
and to allow for the timely provision of
matenal and relevant information to the
parlies. As such these procedures are
analogous to the procedures for
resalving dispules regarding discovery,
see, eg., 10 CFR 2.740(c), and do not
~violate the prohibition 1n 10 CFR 2.780
aganst ex parte discussion of
substantive matters at issue.

In accord with the above discusszan,
the Commusston has deaided that the
procedures o be followed, vehere there
15 a conflict betv.een the need for
disclosure to the board and parties znd
the need to protect an investigation or
nspection, will include i camera
presentations by the staff or OL
However, because thus procedure
represents a departure from normal
Commussion procedare, it 1s the
Commssion’s view that the decision

: should be mplemented by rulemaking.
representatives to be present in all Accerdingly, the Commussion directs the
cases, even under a proteclive order, NRC staff to commence a rulemaking on
coulltli bret:l:lch promuses of confidentiality  \he matter.

or allow the subject of an investigation Until complebion of the rulemakane,

to prematurely acquire mI'ormauon the following will control the proced;res
about the investigation. We note in this to be folloved 1n resolving conflicts
regard the dlfﬁt':ulms of altempling to betveeen the duty to disclose to boards
prevent a party’s representative from and the need to protect information
talking to lus client about the relevance developed in wvestigation or mspection:

of the information and how to respond . PO
to it, even under a protective order. 1. I-‘slabhsllllecllﬂboard E°u‘lﬁ)°fmt:?f o
The Commussion believes that the procedures s b ?hbe “uired v staif or O]
boards, using the procedures established :g determine vwhe e.rt t‘:gi'llat;:ln n t
1n this Palicy Statement, can resolve P:_]u' pntsse:'lﬂ:m;s pa d?;ﬂ . d! i e;tzn -
most potential disclosure conflicls once ~ 21C MAatena; to & pencing adjucicatory
proceeding.® The general rule is that all

they have been advised of lhe nature of s gy
- i information warranting disclosure to the
the information involved, the status of boards and parties, including

the inspection or vestigation, and the . :
i p . mformation that is the subject of
projected time for its complelion. In ongoing 1nvesligations or 1nspections.

Eatﬁ;(gotll;gycgf:f eg}e}fn? :ﬂ-‘: ggg :l’ilgii' should be disclosed, except as provided

of each individual case. However, the
Commussion does note that as a general
rule it favors full disclosure to the
boards and parties, that information
should be protected only when
necessary, and that any limits on
disclosure to the parties should be
limited in both scope and duration to the
mimmum necessary to achieve the
purposes of the non-disclosure policy.
“The purpose of this Policy Statement
18 to establish a procedure by which the
conflicts can be resolved. The Policy
Statement takes over once a
determination has been made, under
established board notification
procedures, that information should be
disclosed to the boards and public, but
OI or staff believes that the mnformation
should be protected. In those cases the
Commussion has decided that the only
workable solution to protect both
interests s to provide for an :n camera
presentation to the board by the NRC
staff or OI, with no parly present. Any
other procedure could defeat the
purpose of non-disclosure and might
actually ihibit the acquisition of
information critical to decisions.

: herein.
a concern for premature public . .
disclosure, it may be possible for boards 2. When stail or O believes that it
to provade for the timely consideration has a duty i a particular case to

provide an adjudicatory hoard with
information concermmng an mspection or
investigation, or v-hen a board requests
such information, staff or Ol should
provide the mnformation to the board and
parities unless it believes that
unrestricted disclosure would prejudice
an ongoing \nspection or mvestization,
or reveal confidential sources. If staff or
Ol believes unrestncted disclosure

of relevant matters denved from
wnvestigations and 1nspections through
the deferral or rescheduling of issues for
hearing. In other instances, the boards
may be able to resolve the conflict by
placing limitations on the scope of
disclosure to the parties, or by using
protective orders.

The Comnussion wishes to emphasize
that these procedures do not abrogate
the well-established prineiple of
administrative law that a board may not
use ex parte information presented :n
camera 1n making licensing decisions.

2 While this Statement ref.m anly to suII and at
wvhoarethe oy ally d. the
statement will opply to nny  other offices of the
Commission which may have the problem.
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would have these adverse results, it
should propose to the board and parties
that the information be disclosed under
suitable protective orders and other
restrictions, unless such restnicted
disclosure would also defeat the
purpose behind non-disclosure. If staff
or O] believes that any disclosure,
however restricted, would defeat the
purpose behind non-disclosure, it shall
provide the board with an explanation
of the basis of its concern about
disclosure and present the information
to the board, in camera, without other
parties present. A verbatim transcript of
the :n camera proceeding will be made.?
All parties should be advised by the
board of the conduct and purpose of the
1n camera proceeding but should not be
informed of the substance of the
information presented. If, after such
camera presentation, a board finds that
disclosure to other parties under
protective order or otherwise 1s required
(e.q., withholding information may
prejudice one or more parties or
Jeopardize timely completion of the
proceedings, or the board disagrees that
release will prejudice the investigation),
it shall notify staff or OI of its intent to
order disclosure, specifymg the
information to be provided, the terms of
any protective order proposed, and the
basis for its conclusion that prompt
disclosure 18 required. The staff or Ol
shall provide the board within a
reasonable period of time, to be set by
the board, a statement of objections or
concurrence. If the board disagrees with
any objection and the disagreement
cannot be resolved, the board shall
promptly certify the record of the iz
camera proceeding to the Commission
for resolution of the disclosure dispute,
and so inform the other parties. Any
licensing board decision to order
disclosure of the 1dentify of a
confidential source shall be certified to
the Commission for review regardless of
whether OI and staff concur 1n the
disclosure.# The board's decision shall
be stayed pending a Commission
decision. The record before the
Commussion shall consist of the
transcript, the board’s Notice of Intent to
require disclosure and the objections of
Staff or OI Staff or OI may file a brief
with the Comnussion within ten days of
filing a statement of objections with the
board. The record before the
Commussion, including staff or Ol's

3 Nothing in this Statement prohibits staff on OI
from shanng information.

4 The Commission has decided to review any
licensing board decision ordenng disclosure of the
identify of a confidential source because of the
i to the C ’s inapection and
{ of p ing the 1dentity of

8! P
confidential aources.
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‘brief, shall be kept in camera to the

extent necessary to protect the purposes
of non-disclosure.

The Commussion recogmzes that no
other party may ben a position
effectively to respond to staff or Ol's
brief because the proceedings have been
conducted 1n camera. However, in those
cases where another party feels that it1s
1n a position to file a bref, it may do so
within seven days after staff or Ol files
its brief with the Commusston.

3. Staff or OI shall notify the board
and, as appropnate, the Commussion, if
the objection to disclosure to the parties
of previously withheld mnformation, or
any portion of it, 1s withdrawn. Unless
the Commussion has directed otherwise,
such information—with the exception of
the 1dentities of confidential sources—
may then be disclosed without further
Comuusston order.

4. When a board or the Comrmssion
determines that information concerning
a pending mvestigation or inspection
should not be disclosed to the parties,
the record of any in camera proceeding
conducted shall be deemed sealed
pending further order. That record will
be ordered included 1n the public record
of the adjudicatory proceeding upon
completion of the mspection or
mnvestigation, or upon public disclosure
of the information involved, whichever
19 earlier, subject to any pnivileges that
may validly be claimed under the
Commuission's regulations, including
protection of the 1dentify of a
confidential source. Only the
Comnussion can order release of the
wdentify of a confidential source.

Dated at Washington, D.C. this 7th day of
September, 1984.

Nuclear Regulatory Commission.
Samuel J. Chilk,

Secretary of the Comumission.

[FR Doc. 84-24261 Filed 9-12-84; 8:45 am]
BILUNG CODE 7550-01-M

JANUARY 2009



‘36678

Federal Register /| Vol. 57, No. 158 / Fridey. August 14, 1992 / Notices

JANUARY 2009

NUCLEAR REGULATORY
COMMISSION

Alternative Means of Dispute
Resolution; Policy Statement

AGENCY: Nuclear Regulatory
Commission.
AcTion: Policy statement.

SuMMARY: This Policy statement
presents the policy of the Nuclear
Regulatory Commission (NRC) on the
uge of “alternative means of dispute
resolution” {ADR]) to resolve issues in
controversy concerning NRC
administrative programs. ADR
processes include, but are not limited to,
settlement negotiations, conciliation,
facilitation, mediation, fact-finding,
mini-trials, and arbitration or
combination of these processes. These
processes present options in lieu of
adjudicative or adversarial methods of
resolving conflict and usually involve
the use of a neutral third party.

DATES: This policy statement is effective

-on August 14, 1992. Because this is a

general statement of policy, no prior
notice or opportunity for public
comment is required. However, an
opportunity for comment is being
provided. The period for comments
expires on September 28, 1992. ‘
Comments received after this date will
be considered to the extent practical;
however, to be of greatest assistance to
the Commission in planning the
implementation of its ADR policy,
comments should be received on or
before this date.

ADDRESSES: Mail written comments to
the Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attention: Docketing and Service
Branch, Deliver comments to One White
Flint North, 11555 Rockville Pike,
Rockville, Maryland, between 7:30 a.m.
and 4:15 p.m. on Federal workdays.

Copies of comments received may be
examined and/or copied for a fee at the
NRC Public Document Room, 2120 L
Street NW., (Lower Level), Washington,
DC, between 7:45 a.m. and 4:15 p.m.

FOR FURTHER INFORMATION CONTACT:
James M. Cutchin IV, Special Counsel,
Office of the General Counsel, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555; Telephone: (301)
504-1568.

SUPPLEMENTARY INFORMATION:

" Background

Congress enacted the Administrative
Dispute Resolution Act (Public Law 101-
552) on November 15, 1990. The Act
requires each Federal agency to
designate a senior official as its dispute
resolution specialist, to provide for the
training in ADR processes of the dispute
resolution specialist and certain other
employees, to examine its
administrative programs, and to
develop, in consultation with the
Administrative Conference of the United
States (ACUS) and the Federal
Mediation and Conciliation Service
(FMCS), and adopt, a policy that
addresses the use of ADR and case
management for resolving disputes in
conneéction with agency programs.
Although the Act authorizes and
encourages the use of ADR, it does not
require the use of ADR. Whether to use
or not to use ADR is committed to an
agency's discretion. Moreover,
participation in ADR processes is by
agreement of the disputants. The use of
ADR processes may not be required by
the agency.

Discussion

The Act provides no clear guidance on
when the use of ADR is appropriate or
on which ADR process is best to use in a
given situation. However, section 581 of
the Act appears to prohibit the use of
ADR to resolve matters specified under
the provisions of sections 2302 and
7121{c) of title 5 of the United States
Code, and section 582(b) identifies
situations for which an agency shall
consider not using ADR. Nevertheless,
numerous situations where the use of
ADR to resolve disputes concerning
NRC programs would be appropriate
may arise. A document issued by ACUS
in February 1992, entitled “The
Administrative Dispute Resolution Act:
Guidance for Agency Dispute Resolution
Specialists,” suggests that the use of
ADR may be appropriate in situations
involving a particular type of dispute
when one or more of the following
characteristics is present:

POLICY STATEMENTS 5
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Parties are likely to agree to use ADR in
cases of this type;

Cases of this type do not involve or
require the setting of precedent;

Variation in outcome of the cases of this
type is not a major concern;

All of the significantly affected parties
are usually involved in cases of this
type;

Cases of this type frequently settle at
some point in the process;

The potential for impasse in cases of
this type is high because of poor
communication among parties,
conflicts within parties or technical
complexity or-uncertainty;

Maintaining confidentiality in cages of
this type is either not a concern or
would be advantageous;

Litigation in cases of this type is usually
a lenglhy and/ or expensive process.
or

Creative solutlons. not necessanly
available in formal adjudication, may
provide the most satisfactory outcome
in cases of this type.

As the Act requires, a Dispute
Resolution Specialist has been
designated, NRC administrative
programs have heen reviewed, a policy
on the use of ADR has been adopted,
and the training of certain NRC
employees has begun. As the Act
requires, input on development of the
policy has been sought from ACUS and
FMCS. Although the Act does not
require it, input on the policy and its
implementation is being sought from the
public, including those persons whose
activities the NRC regulates, because
the possible benefits of ADR cannot be
realized without the agreement of all
parties to a dispute to participate in
ADR processes. Among the possible
benefits of ADR are:

More control by the parties over the
outcome of their dispute than in
formal adjudication;

A reduction in levels of antagonism
between the parties to a dispute; and

Savings of time and money by resolving
the dispute earlier with the
expenditure of fewer resources.

Paperwork Reduction Act Statement

This policy statement contains no
information collection requirements and
therefore is not subject to the
requirements of the Paperwork

Reductlon Act of 1980 (44-U.S.C. 3501 et

. variety of joint’ problem -solving proceses that
' present opli in liew of

seq.). -
Statement of Policy

This statement sets forth the policy of
the Commission with respect to the use
of “alturnative means of dispute
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_encourages the use of ADR where .

resolution” (ADR) ! to resolve issues in

-controversy concerning NRC

administrative programs.

The Commission has conducted a
preliminary review of its programs for
ADR potential and believes thata
number of them may give rise to
disputes that provide opportunities for
the use of ADR in their resolution. For
example, as the Cornmission has long
recognized, proceedings before its
Atomic Safety and Licensing Boards
{ASLBs) provide opportunities for the:
use of ADR and case management. The
Commission has encouraged its ASLBs
to hold settlement conferences and to
encourage parties to negotiate to resolve
contentions, settle procedural disputes
and better define substantive issues in
dispute. The Commission also has stated
that its ASLBs at their discretion should
require trial briefs, prefiled testimony,
cross-examination plans and other
devices for managing parties’
presentations of their cases, and that
they should set and adhere to - :
reasonable schedules for moving - -

" proceedings along expeditiously-

consistent with the demands of fairness.
Statement of Policy on Conduct of
Licensing Proceedings, {48 FR 28533,
May 27, 1981); CL1-81-8, 13 NRC 452
(1981). In addition, the Commission has
indicated that settlement judges may be

‘used in its proceedings in appropriate

circumstances. Rockwell International
Corporation (Rocketdyne Division), CLI-
90-5, 31 NRC 337 (1990).

Opportunities for the use of ADR in
resolving disputes may arise in .
connection with programs such as these
involving licensing, contracts, fees, .
grants, inspections, enforcement, claims,
rulemaking, and certain personnel
matters. Office Directors and other
senior personnel responsible for
administering those programs should be
watchful for situations where ADR, -
rather than more formal processes, may
appropriately be used and bring them to
the attention of the NRC's Dispute
Resolution Specialist. Persons who
become involved in disputes with lhe
NRC in connection with its
administrative programs should be
encouraged to consider using ADR to
resolve those disputes where
appropriate.

The Commission supports and .

1

—_—
' ADR is an mqlu:we term uaed to describe a

djudicative or adversarial
methods of resolving conflict. These options usually
involve lhe use of a neutral third party. ADR

pr lude, but are not limited to,
negotiations, canciliation. facilitation, mediation,
fact-finding, mini-trials, and arbitration or
combinatione of these processes. :

appropriate. The use of ADR may be
appropriate: (1) Where the parties to a
dispute; including the NRC, agree that -

ADR could result in a prompt, equitable; -

negotiated resolution of the dispute; and
{2) the use of ADR is not prohibited by
law. The NRC’s Dispute Resolution )

. Specialist is available as a resource to

assist Office Directors and other senior
personnel responsible for administering .
NRC programs in deciding whether use .
of ADR would be appropriate. That
individual should receive the
cooperation of other senior NRC

personnel: (1) In identifying lnformation ‘

and training needed by them to
determine when and how ADR may
appropriately be used; and (2) in
implementing the Commission’s ADR
policy. -

The Commission believes that certain -

senior NRC personnel should receive
training in methods such as negotiation,

. mediation and other ADR processes to
better enable them: (1) To.recognize - - . -

situations where ADR processes might .

* appropriately be employed to resolve

disputes with the NRC; and (2) to
participate in those processes.

The Commission recognizes that
participation in ADR processes i3
voluntary and cannot be imposed on
persons involved in disputes with the
NRC. To obtain assistance in identifying
situations where ADR might beneficially
be employed in resolving disputes in
connection with NRC programs and
steps that can be taken to obtain -
acceptance of NRC's use of ADR, input

" from the public, including those persons’

whose activities the Commission
regulates, should be solicited.
After a reasonable trial period, the

- . Commission expects to evaluate
" whether use of ADR has been made
" where its use apparently was

appropriate and whether use of ADR
has resulted in savings of time, money
and other resources by the NRC. The
Commission will wait until some
practical experience in the use of ADR
has been accumulated before deciding
whether specific regulations to
implement ADR procedures are needed.

Public Comment

The NRC is interested in receiving
comments from the public, including

- those persons whose activities the NRC
‘regulates, on any aspeéct of this pohcy

- .~.gtatement-and its implémentation.” * " !

"However, the NRC ¥ particalarly "~~~

‘interested in commiénts on the following:

Specific issues, that are material to
decisions concerning administrative '
programs of the NRC and that result in’
disputes between the NRC and persons -
substantially affected by those
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decisions, that might appropriately be
resolved using ADR pracesses in lieu of
adjudication.

Whether employees of Federal
government agencies should be used as
neutrals in ADR processes or whether
neutrald should come from outside the
Federal government and be
compensated by the parties to the -
dispute, including the NRC, in equal
shares.

Actions that the NRC could take to
encourage disputants to participate in
ADR processes, in lieu of adjudication,
to resolve issues in controversy

; concerning NRC administrative
' programs.

Dated at Rockville, Maryland this 7th dey
of August, 1982,

For the Nuclear Regulatory Commission.
Samul ] Chilk,

Secretary of the Commission.
{FR Doc. 92-19454 Filed 8-13-92; 8:45 am]
BILLING CODE 7500-01-M
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POLICY STATEMENTS 8

NUCLEAR REGULATORY
COMMISSION

Policy on Conduct Of Adjudicatory
Proceedings; Policy Statement

AGENCY: Nuclear Regulatory
Commission.
ACTION: Policy statement: update.

SUMMARY: The Nuclear Regulatory
Commission (Commission) has
reassessed and updated its policy on the
conduct of adjudicatory proceedings in
view of the potential institution of a
number of proceedings in the next tew
years to consider applications to renew
reactor operating licenses. to retlect
restructuring in the electric utility
industry. and to license waste storage
facilities.

DATES: This policy statement is effective
on August 5. 1998, while comments are
being received. Comments are due on or
betore October 5. 1998.

ADDRESSES: Send written comments to:
The Secretary of the Commission. U.S.
Nuclear Reguiatory Commission.
Washington, DC 20555, ATTN:
Rulemuakings and Adjudications Stafl.
Hand deliver comments to: 11555
Rockville Pike. Rockville. Maryland.
between 7:45 am and 4:15 pm. Federal
workdays. Copies of comments received
may be examined at the NRC Public
Document Room. 2120 L Street. NW.,
{(LLower Level). Washington. DC.

FOR FURTHER INFORMATION CONTACT:
Robert M. Weisman. Litigation Attorney.
U.S. Nuclear Reguiatory Commission.
Washington. DC 20555, (301) 415-1696.
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Statement of Policy on Conduct of
Adjudicatory Proceedings

[CLI-08-12]
L. Introduction

As part of broader efforts to improve
the effectiveness of the agency’s
programs and processes. the
Commission has critically reassessed its
practices and procedures for conducting
adjudicatory proceedings within the
framework of its existing Rules of
Practice in 10 CFR Part 2. primarily
Subpart G. Wjith the potential institution
of a number of proceedings in the next
few years to consider applications to
renew reactor operating licenses. to
reflect restructuring in the electric
utility industry. and to license waste
storage facilities. such assessment is
particularly appropriate to ensure that
agency proceedings are conducted
elficiently and focus on issues germane
to the proposed actions under
consideration. In its review. the
Commission has considered its existing
policies and rules governing
adjudicatory proceedings. recent
experience and criticism of agency
proceedings. and innovative techniques
used by our own hearing boards and
presiding otficers and by other
tribunals. Although current rules and
policies provide means to achieve a
prompt and fair resolution of
proceedings. the Commission is
directing its hearing boards and
presiding officers to employ certain
measures described in this policy
statement to ensure the efficient
conduct of proceedings.

The Commission continues to endorse
the guidance in its current policy.
issued in 1981. on the conduct of
adjudicatory proceedings. Statement of
Policy on Conduct of Licensing
Proceedings. CLI-81-8.13 NRC 452
(May 20.1Y81): 46 FR 28533 (May 27.
1981). The 1981 policy statement
provided guidance to the Atomic Safety
and Licensing Boards (licensing boards)
on the use of tools. such as the
establishment and adherence to
reasonable schedules and discovery
management. intended to reduce the
time for completing licensing
proceedings while ensuring that
hearings were fair and produced
adequate records. Now. as then. the
Commission’s objectives are to provide
a fair hearing process. (o avoid
unncecessary delays in the NRC's review
and hearing processes. and to produce
an informed adjudicatory record that
supports agency decision making on
matters related to the NRC's
responsibilities for protecting pubtic
health and safety. the common defense
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and security, and the environment. In
this context. the opportuanity for hearing
should be a meaningful one that focuses
on genvine issues and real disputes
regarding agency uctions subject to
adjudication. By the same token.
however. applicants for a license are
also entitled to a prompt resolution of
disputes concerning their applications.
The Commission emphasizes its
expectation that the boards will entorce
adherence to the hearing procedures set
forth in the Commission’s Rules of
Practice in 10 CFR Part 2, as interpreted
by the Commission. In addition. the
Commission has identified certain
specilic approaches for its boards to
consider implementing in individual
proceedings. if appropriate, to reduce
the time for completing licensing and
other proceedings. The measures
suggested in this policy statement can
be accomplished within the frumework
of the Commission’s existing Rules of
Practice. The Commission may consider
further changes to the Rules of Practice
as appropriate to enable additional
improvements to the adjudicatory
process.
II. Specific Guidance

Current adjudicatory procedures and
policies provide u latitude to the
Commission. its licensing boards and
presiding officers to instill discipline in
the hearing process and ensure a prompt
yet fair resolution of contested issuves in
adjudicatory proceedings. In the 1981
policy statement, the Commission
encouraged licensing boards to use a
number of technigues for effective case
management including: setting
reasonable schedules for proceedings:
consolidating parties: encouraging
negotiation and settlement conferences:
carefully managing and supervising
discovery:issuing timely rulings on
prehearing matters: requiring trial briefs.
pre-filed testimony. and cross-
examination plans: and issuing initial
decisions as soon as practicable after the
parties tile proposed tindings of fact and
conclusions of law. Licensing boards
and presiding officers in current NRC
adjudications use many of these
techniques. and should continue to do
0.
As set forth below. the Commission
has identified several of these
techniques. as applied in the context of
the current Ruoles of Practice in 10 CFR
Part 2. as well as variations in procedure
permitted under the current Rules of
Practice that licensing boards should
apply to proceedings. The Commission
also intends to exercise its inherent
supervisory authority. including its
power to assume part or all of the
functions of the presiding officer in a

given adjudication. as appropriate in the
context of a particular proceeding. See.
e.g.. Public Service Co. of New
Hampshire (Seabrook Station. Units |
and 2). CLI-90-3, 31 NRC 219. 229
(1990). The Commission intends to
promptly respond to adjudicatory
matters placed betore it. and such
matters should ordinarily take priority
over other actions before the
Commissioners.

1. Hearing Schedules

The Commission expects licensing
boards to establish schedules for
promptly deciding the issues betore
them. with due regard to the complexity
of the contested issues and the interests
of the parties. The Commission’s
regulations in 10 CFR 2.718 provide
licensing boards all powers necessary to
regulate the course of proceedings.
including the authority to set schedules.
resolve discovery disputes. and take
other action appropriate 1o avoid delay.
Powers granted under § 2.718 are
sufficient for licensing boards to control
the supplementation of petitions for
leave to intervene or requests for
hearing. the filing of contentions.
discovery. dispositive motions.
hearings. and the submission of findings
of fact and conclusions of law.

Many provisions in Part 2 establish
schedules for various tilings, which can
be varied “as otherwise ordered by the
presiding officer.” Boards should
exercise their anthority under these
options and 10 CFR 2.718 to shorten the
tiling and response times set forth in the
regulations to the extent practical in a
specific proceeding. In addition. where
such latitude is not explicitly aftorded.
as well as in instances in which
sequential (rather than simultaneous)
tilings are provided for. boards should
explore with the parties all reasonable
approaches to reduce response times
and to provide for simultancous filing of
documents.

Although current regulations do not
specifically address service by
electronic means. licensing boards. as
they have in other proceedings. shoulid
establish procedures for electronic filing
with appropriate filing deadlines. unless
doing so would significantly deprive a
party of an opportunity 1o participate
meaningfully in the proceeding. Other
expedited forms of service of documents
in proceedings may also be appropriate.
The Commission encourages the
licensing boards to consider the use of
new technologies o expedite
proceedings as those technologies
become available.

Boards should forego the use of
motions for summary disposition.
excepl upon a written finding that such

POLICY STATEMENTS 9
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a motion will likely substantially reduce
the number of issues to be decided. or
otherwise expedite the proceeding. In
addition. any evidentiary hearing
should not commence before
completion of the statt’s Safety
Evaluation Report (SER)or Final
IEnvironmental Statement (FES)
regarding an application. unless the
presiding officer finds that beginning
carlier. e.g.. by starting the hearing with
respect to safety issues prior to issnance
of the SER. will indeed expedite the
proceeding. taking into account the
effect of going forward on the stait’s
ability to complete its evaluations in a
timely manner. Boards are strongly
encouraged to ¢xpedite the issuance of
interlocutory rulings. The Commission
further strongly encourages presiding
officers Lo issue decisions within 60
days after the parties file the last
pleadings permitted by the board’s
schedule for the proceeding.

Appointment of additional presiding
officers or licensing boards to preside
over discrete issues simultaneously in a
proceeding has the potential o expedite
the process. and the Chief
Administrative Judge of the Atomic
Safety and Licensing Board Panel
(ASI.BP)should consider this measure
under appropriate circumstances. In
doing so. however. the Commission
expects the Chief Administrative Judge
to exercise the authority to establish
multiple boards only if: (1) the
proceeding invalves discrete and
severable issues: (2) the issues can be
more expeditiously handled by multiple
boards than by a single board: and (3)
the multiple boards can conduct the
proceeding in a manner that will not
unduly burden the parties. Private Fuel
Storage. L.L.C. (Private Fuel Storage
Facility). CLI-98-7. 47 NRC ___ (1998).

The Commission itself may set
milestones for the completion of
proceedings. If the Commission sets
milestones in a particular proceeding
and the board determines that any
single milestone could be missed hy
more than 30 days. the licensing board
must promptly so intorm the
Commission in writing. The board
should explain why the milestone
cannot be met and what measures the
bourd will take insofar as is possible to
restore the proceeding to the overall
schedule.
2. Purties’ Obligations

Although the Commission expects its
licensing boards to sct and adhere to
reasonable schedules for the various
steps in the hearing process. the
Commission recognizes that the boards
will be unable to achieve the vbjectives
of this policy statement unless the
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parties satisfy their obligations. The
parties to a proceeding. therefore. are
expected to adhere 1o the time frames
specified in the Rules of Practice in 10
CFR Part 2 for tiling and the scheduling
orders in the proceeding. As set forth in
the 1981 policy statement the licensing
boards ure expectled to take appropriste
actions to enforce compliance with
these schedules. The Commission. of
course. recognizes thut the boards may
grant extensions of time under some
circumstances. but this should be done
only when warranted by vnavoidable
and exireme circumstances.

Purties are also obligated in their
lilings before the board and the
Commission to ensure that their
arguments and assertions are supported
by appropriate and accurate references
to legal authority and factual basis.
including. as appropriate. citation to the
record. Failure to do so may result in
material being stricken trom the record
or, in extreme circumstances. in a party
being dismissed.

3. Contentions

Currently. in proceedings governed by
the provisions of Subpart G. 10 CFR
2.714(b)X2)(iii) requires that a petitioner
for intervention shall provide sutficient
intormation to show that a genuine
dispute exists with the applicant on a
material issue of law or tact. ! The
Commission has stated that a board may
appropriately view a petitioner’s
support for its contention in a light that
is fuvorable to the petitioner. but the
board cannot do so by ignoring the
requirements set forth in § 2.714(b)(2).
Arizona Public Service Co. (Palo Verde
Nuclear Generating Station. Units 1. 2.
and 3). CLI-91-12, 34 NRC 149. 155
(1991). The Commission re-emphasizes
that licensing boards should continue to
require adherence to § 2.714(b)(2). and
that the burden of coming forward with
admissible contentions is on their
proponent. A contention’s proponent.
not the licensing board. is responsible
for formulating the contention and
providing the necessury information to
satisty the basis requirement for the
admission of contentions in 10 CFR
2.714(bX2). The scope of a proceeding.
and. as a consequence. the scope of
contentions that may he admitted. is .
limited by the nature of the application
and pertinent Commission regulations,
For exumple. with respect to license

'U[AUthe contention filing stagel.| the tactual
support necessary to show that a genuine dispute
exists need not be in aftidavit or formal evidentiary
form and need not he of the guality necessary 1o
withstand a summary disposition motion.” Rules of
Practice for Domestic Licensing Proceedings—
Procedural Changes in the Hearing Process. Final
Rute. 54 FR 33168, 33171 (Aug. 11. 1989).

renewal. under the governing
regulations in 10 CFR Part 54. the
review of license renewal applications
is confined to matters relevant to the
extended period of operation requested
by the applicant. The safety review is
limited to the plant systems. structures.
and components (as delineated in 10
CFR 54.4) that will require an aging
management review for the period of
extended operation or are subject to an
evaluation of time-limited aging
analyses. See 10 CFR 54.21(a) and (¢).
54.29. and 54.30. In addition. the review
of environmental issues is limited by

‘tule by the generic lindings in NUREG-

1427. »Generic Environmental Impact
Statement (GEIS) for License Renewal of
Nuclear Plants.” See 10 CFR 55.71(d)
and 51.95(c).

Under the Commission’s Rules of
Practice. a licensing board may consider
matters on its motion only where it
finds that a serious safety.
environmental. or common defense and
security matter exists. 10 CFR 2.760a.
Such authority is to be exercised only in
extraordinary circumstances. If a board
decides to raise matters on its own
initiative. a copy of its ruling. setting
tforth in general terms its reasons. must
be transmitted to the Commission and
the General Counsel. Texas Utilities
Generating Co. (Comanche Peak Steam
Electric Station. Units 1 and 2). CLI-81-
24,14 NRC 614 (1981). The board may
not proceed further with sua sponte
issues absent the Commission’s
approval. The scope of a particular
proceeding is limited to the scope of the
admitted contentions and any issues the
Commission authorizes the board to
raise sua sponte.

Currently, 10 CFR 2.7 [4a allows a
party to appeal aruling on contentions
only it (a) the order wholly denies a
petition for leave to intervene (i.e.. the
order denies the petitioner’s standing or
the admission of all of a petitioner’s
contentions) or (h) a party other than the
petitioner alleges that a petition for
leave to intervene or a request for a
hearing should have been wholly
denied. Although the regulation retlects
the Commission’s general policy to
minimize interlocutory review, vnder
this practice. some novel issues that
could benefit from early Commission
review will not be presented to the
Commission. For example. matters of
first im pression involving interpretation
of 10 CFR Part 54 may arise as the stalf
and licensing board begin considering
applications for renewual of power
reactor operating licenses. Accordingly.
the Commission encourages the
licensing boards to refer rulings or
certify guestions on proposed
contentions involving novel issues to
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the Commission in accordance with 10
CFR 2.730¢t) carly in the proceeding. In
addition. boards are encouraged to
certify novel legal or policy questions
related 10 admitted issues to the
Commission as early as possible in the
proceeding. The Commission may also
exercise its authority to direct
certification of such particular questions
under 10 CFR 2.718(i). The
Commission. however. will evaluate any
mutter put before it 1o ensure that
interlocutory review is warranted.

4. Discovery Managem eni

Etficient management of the pre-trial
discovery process is critical to the
overall progress of a proceeding.
Because a great deal of information on
a particular application is routinely
placed in the agency’s public document
rooms. Commission regulations already
limit discovery against the staff. See.
e.¢..10 CFR 2.720¢h). 2.744. Under the
existing practice. however. the staff
frequently agrees to discovery without
waiving its rights to object to discovery
under the rules. and refers any
discovery requests it finds objectionable
to the board for resolution. This practice
remains acceptable.

Application in a particular case of
procedures similar to provisions in the
1993 amendments to Rule 26 of the

" Federal Rules of Civil Procedure or
informal discovery can improve the
efficiency of the discovery process
among other parties, The 1993
amendments to Rule 26 provide. in part.
that a party shall provide certain
information to other parties without
waiting for a discovery request. This
information includes the names and
addresses. if known, of individuals
likely to have discoverable information
relevant to disputed facts and copies or
descriptions. including location. of all
documents or tangible things in the
pussession or control of the party that
are relevant to the disputed facts. The
Commission expects the licensing
bourds o order similar disclosure (and
pertinent updates) if appropriate in the
circumstances of individual
proceedings. With regard to the staff.
such orders shall provide only that the
staff identity the witnesses whose
testimony the staff intends to present at
hearing. The licensing boards should
also consider requiring the parties to
specily the issues for which discovery is
necessary. it this may narrow the issues
requiring discovery.

Upon the board’s completion of
rulings on contentions, the staff will
establish a case file containing the
application and any amendments to it,
and. as relevant 10 the application, any
NRC report and any correspondence
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between the applicant and the NRC.
Such a case file should be treated in the
same manner as a hearing file
established pursuant to 10 CFR 2.1231.
Accordingly. the staff shouid make the
case file available to oll parties und
should periodically update it.

Except for establishment of the case
file. generally the licensing board
should suspend discovery against the
staff until the statf issues its review
documents regarding the application.
Unless the presiding officer has tound
that starting discovery against the staff
before the staff’s review documents are
issued will expedite the heoaring.
discovery against the staff on safety
issues may commence upon issuance ol
the SER. and discovery on
environmentaf issues upon issuance of
the FES. Upon issuance of an SER or
FES regarding an application. and
consistent with such limitations as may
be appropriate to protect proprictary or
other properly withheld information.
the staff should update the case file to
include the SER and FES and any
supporting documents relied upon in
the SER or FES not already included in
the fite.

The foregoing procedures shoutd
aliow the boards (o set reasonable
bounds and schedules for any remaining
discovery. e.g.. by limiting the number
of rounds of interrogatories or
depositions or the time for completion
of discovery. and thereby reduce the
time spent in the prehearing stage of the
hearing process. In particular. the board
should allow only a single round of
discovery regarding admitted
contentions related to the SER or the
FES. and the discovery respective to
each document should commence
shortly after its issuance.

IIL. Conclusion

The Commission reiterates its long-
standing commitment to the expeditious
compietion of adjudicatory proceedings
while still ensuring that hearings are fair
and produce an adequate record for
decision. The Commission intends to
monitor its proceedings to ensure that
they are being concluded in a fair und
timely fashion, The Commission will
take action in individual proceedings. as
appropriate. to provide guidance to the
boards and parties and to decide issues
in the interest of a prompt and effective
resolution of the matters set for
adjudication.

Dated at Rockville, Maryland. this 28th day
of dufy. 1998,

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Assistunt Secretary of the Commission.
[FR Doc, 98-20781 Filed 8-4-98; 8:45 am]
BILLING CODE 7590-01-pP
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POLICY STATEMENTS 12

NUCLEAR REGULATORY
COMMISSION

Conduct of New Reactor Licensing
Proceedings; Final Policy Statement

AGENCY: Nuclear Regulatory
Commission.
ACTION: Final policy statement.

SUMMARY: The Nuclear Regulatory
Commission (NRC or the Commission)
is adopting a statement of policy
concerning the conduct of new reactor
licensing preceedings.

DATES: This policy statement becomes
effective April 17, 2008.

FOR FURTHER INFORMATION CONTACT:
Robert M. Weisman, Senior Attorney,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone

301-415-1696, e-mail
Robert. Weisman@nrc.gov.

SUPPLEMENTARY INFORMATION: On June
11, 2007 {72 FR 32139), the Commission
published in the Federal Register a
request for public comment on the draft
statement of policy on Conduct of New
Reactor Licensing Proceedings (draft
Policy Statement). The Commission
received eight letters transmitting
comments on the draft Policy Statement
by the deadline set in the June 11, 2007,
notice for receipt of comments.
Commenters included a law firm
{Morgan Lewis on behalf of five energy
companies), a lawyer (Diane Curran),
two advocacy groups, (Beyond Nuclear/
Nuclear Policy Research Institute (BN/
NPRI) and the Union of Concerned
Scientists (UCS)), an industry
organization (the Nuclear Energy
Institute (NEI)), a vendor (GE-Hitachi
Nuclear Energy), and one individual
energy company {UniStar Nuclear)(two
letters). BN/NPRI endorsed Ms. Curran’s
comments, and UCS incorporated them

-by reference in the UCS comments..

Similarly, GE-Hitachi and UniStar
endorsed the NEI comments.

The comments fell primarily in the
following three categories. First, many
comments related to 10 CFR 2.101(a)(5),
which permits an applicant to submit its
application in two parts filed no more
than eighteen months apart. The
comments were primarily concerned
with whether the NRC should issue a
Notice of Hearing (required by 16 CFR
2.104) for each part of the application or
just one Notice of Hearing when the
application is complete. Second, many
comments related to the NRC's
consideration of applications that
propose to build and operate reactors of
identical design (except for site-specific
elements). The comments addressed the
implementation of the “design-centered
review approach” in the NRC Staff's
(Staff) review of the applications and
the adjudicatory proceedings on the
applications before the Atomic Safety
and Licensing Board (Licensing Board).
Third, many comments requested
rulemaking to implement a variety of
measures that the commenters believe
desirable or necessary for the
effectiveness or efficiency of the review
or adjudicatory processes. Below, the
Commission summarizes and responds
to the comments beginning with these
three categories of comments.
Discussion of additional comments
follows. In response to the comments,
the Commission has revised the policy
statement in several respects, as noted
below. The Commission has also
corrected the Policy Statement or added
explanatory text in a few instances.
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Comments on Notice of Hearing

Comment: The Commission should
modify the final Policy Statement to
provide that the NRC will issue a Notice
of Hearing for the complete partial '
Combined License Application
(hereinafter COLA) “as soon as
practicable” after the NRC dockets that
portion of the COLA, unless the
applicant affirmatively requests that the
Notice of Hearing be issued after the
entire COLA is docketed. (NEI 2,
Morgan Lewis 1, UniStar 1)

The commenters state that the
approach they suggest will lessen the
burdens on all parties. Specifically,
these commenters submit that a Notice
of Hearing should be issued upon the
docketing of the first part of an
application submitted under 10 CFR
2.101(a)(5) so that the hearing on that
portion of the application may be
completed sooner, thus providing an
applicant the opportunity to shorten the
critical path for the licensing
proceeding. These commenters also
state that the proposed approach
“smoothes” peak resource demands for
all parties, provides for earlier public
participation, would not call for
different NRC staff support or different

* Staff or Licensing Board reviews,
minimizes the likelihood of potential
new jssues arising late in the review
process, would not affect any person’s
substantive rights, and is consistent
with the NRC intent to publish a
separate Notice of Hearing on a request
for a limited work authorization (LWA).
Further, these commenters indicated
that dacketing one part of an application
and then waiting up to 18 months to
issue the Notice of Hearing cannot be
considered to result in issuing the
notice “‘as soon as practicable” after
docketing, as required by 10 CFR
2.104(a). These commenters also state
that the draft Policy Statement approach
of normally issuing only one Notice of
Hearing appears to ignore NRC
precedent for adjudication of safety and
environmental issues on separate
hearing tracks. One commenter states
that issuing separate notices focuses all
parties on results, not process, while
another asserts that the draft Policy
Statement, as written, discourages early
application submission and causes
delay in the licensing process.

UniStar bases its comments on its
plans to submit the environmental
portion of its COL application first, in
accordance with § 2.101(a)(5), and
provides the following additional
comments. UniStar believes issuing a
Notice of Hearing in connection with
the first part of the application docketed
provides an earlier opportunity for
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public participation on environmental
matters, offers the Staff an early
opportunity to consider and address
environmental issues unigue to COLs,
and lessens the potential for the NRC
environmental review lo be “critical
path’’ for the UniStar application.

NRC Response: The NRC does not
believe that an overall benefit can
reasonably be predicted to derive from
issuing separate Notices of Hearing for
separate portions of applications filed
pursuant to 10 CFR 2.101(a}(5). The
assertion that issuing two Notices of
Hearing will provide an applicant the
opportunity to shorten the critical path
for a licensing proceeding is
speculative. The nature and complexity
of contentions that may be raised with
respect to the safety and environmental
aspects of any application may vary
considerably. Moreover, while an
earlier, separate Notice might be
advantageous to an applicant by
allowing potential intervenors to raise
their concerns early and thus allow the
applicant more time to consider the
gravity of those concerns and provide
information to the staff to address them,
if appropriate, we do not believe those
possible advantages overcome the
inefficiencies that could be introduced
into the NRC's internal review and
hearing processes as well as the
potential burden on the resources of the
advocacy community to monitor and
respond to multiple Notices of Hearing,

Industry commenters assert that
issuing separate notices would not
impair the substantive rights of any
party, and is consistent with the
practice established in the LWA rule
and previous licensing proceedings. The
Commission agrees that no person’s
substantive rights would be impaired if

. either a single Notice of Hearing is

issued on a complete application, or if
two such notices are issued on parts of
an application submitted under 10 CFR
2.101(a)(5). In this respect, the two.
procedures are equivalent. However, in
the case of a request for an LWA, there
is a clear potential benefit—issuance of
an LWA to permit an applicant to begin
certain safety-related construction
activities before a COL is issued—not
just a more nebulous “smoothing’ out
of resource demands, to balance against
the potential negative impacts noted
above.

The industry commenters point to a
proceeding in which a Notice of Hearing
was issued for a single part of an
application relating solely to antitrust
matters. See Pacific Gas & Electric Co.
(Stanislaus Nuclear Project, Unit 1},
LBP-83-2, 17 NRC 45, 47 (1983). The
requirements of 10 CFR 50.33a that
applied in that proceeding, however,

explicitly required submission of
antitrust information in advance of the
rest of the application, presumably
because litigation of antitrust matters
before the Licensing Boards were
virtually always the lengthiest portion
of a licensing proceeding. See 10 CFR
50.33a (1983). As described above, that
rationale does not apply here. Similarly,
the fact that in some proceedings safety
and environmental matters were
considered on separate tracks, based on
the admiitted contentions, does not
present a rationale for issuing separate
Notices of Hearing for such matters.
Specifically, hearings on admitted safety
and environmental contentions may
proceed on separate tracks, if the
presiding officer finds that this is
warranted. The advantages derived from
establishing such separate hearing
tracks can be obtained without issuing
separate notices for each part of an -
application submitted under
§2.101(a)(5).

Accordingly, the Commission does
not support issuing a separate Notice of
Hearing on each part of an application
filed under 10 CFR 2.101{a)(5). With
respect to the additional issues UniStar
raises that are unique to its application,
and which are summarized above, the
Commission does not believe it
appropriate to address such application-
specific concerns in responses to
comments on a generally applicable
policy statement such as this one. The
comments do not warrant changes in the
Policy Statement.

Comment: Why not, in the name of
efficiency and fairness, wait until the
application process is complete before
holding a hearing—one hearing—on a
completed design and completed
application for a specific reactor site?
{UCS 1, Curran 2). The Commission has
previously recognized the unfairness of
piecemeal litigation governed by a
license applicant’s indecision about
whether to pursue a project. The
Commission should redraft its policy
statement to ensure that COL hearings
will be conducted in a manner that is
fair to all parties (Curran 4).

In essence, the commenter is objecting
to the Commission’s proposal to
consider exemptions to the
requirements of § 2.101 if the granting of
such exemptions will further the design
centered review approach. The
commenter indicates that such
exemptions will result in issuing two
rather than one Notice of Hearing on
each complete application, and will
overtake the Commission's stated
intention to issue just one Notice of
Hearing on each complete application in
the absence of the advantages of the
design centered review approach. The
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commenters indicate that under the
design-centered approach, intervenors
will be forced to participate in
“abstract” proceedings in order to .
protect their rights, and that this will
waste the intervenors’ resources.
Further, the commenters assert that
such proceedings may subject them to
abusive litigation tactics, since an
applicant could request consideration of
one design pursuant to an exemption
from §2.101(a)(5), and then drop that-
design in favor of another upon filing .
the remaining portion of the
application. They conclude that
potential intervenors will not be able to
prioritize the most important issues that
should be raised with respect to a
proposed new plant on a particular site.
NRC Response: The commenters
misapprehend the effect of an
exemption from § 2.101 that would
further the design-centered review
approach. Such an exemption would
not result in an “abstract” application.
Rather, the applicant would, in its
application, request approval to
construct and operate a particular
facility at a particular site. Prospective
intervenors will not need to guess what
plant might be described in an
application for a COL that could affect
them, nor wil} they need to participate
in proceedings on proposed reactors
that do not affect their interests.
Further, exemptions from §2.101 in
furtherance of the design-centered
review approach would not zresult in
litigation of design matters that an
individual applicant might readily
change. The point of allowing such a
procedure is to permit the Staff and the

- Licensing Board to consider the

standard portions of an incomplete
application submitted pursuant to an
exemption from § 2.101 together with
other applications involving the same
design or operational information. An
individual applicant obtains the benefits
of participating in such a proceeding by
relinquishing some of its ability to
change that information.

Although the Commission notes that
established doctrines of repose (res
judicata, collateral estoppel} apply once
an adjudication is finally decided,
prospective intervenors need not seek to
participate in proceedings unrelated to
their locale by virtue of the Policy
Statement provisions discussing
possible exemptions from § 2.101.

With respect to the concern that an
applicant might decide to substitute one
design for another in an application,
modify its proposal, or decline to
complete or pursue an application, and
thus render any hearings related to
those aspects of an application moot,
that possibility exists whether or not an
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applicant has sought an exemption from
§2.101. For example, it may become -
apparent during the course of the NRC
staff review that the proposed plant is
not acceptable for the proposed site.

Accordingly, the Commission concludes .

that these comments do not warrant
changes to the Policy Statement.

The Commission notes that UCS, in
connection with its comment, identified
a confusing sentence in the draft Policy
Statement to the effect that the NRC
“may give notice’ with respect to a
complete application. This sentence has
been revised to read that the NRC “will
give notice” with respect to a complete
application. .

Comments on Design-Centered Review
Approach

Comment: The proposed policy
appears to relax or abandon the
requirement for reliance on design -
certifications, allowing license
applicants to depart from certified <
designs in license applications, and
then forcing the consolidation of
hearings where the applications appear
to have something in common. In this
respect, the policy seems intended to
maximize the rigidity of design
certification where intervenors’ interests
are at stake, and maximize flexibility
where license applicants’ interests are at
stake. The policy should be consistent
for both intervenors and applicants.
(Curran 3, UCS 1, BY/NPRI}

NRC Response: Part 52 has pever
required an applicant for a COL to
reference a certified design. Rather, a
COL applicant has always had the
option of requesting a COL for a design
that is not certified uider Part 52,
Subpart B (a “custom” plant). See 10
CFR 52.79. Similarly, Part 52 has always
provided for exemptions or departures
from a certified design. See 10 CFR Part
52, Appendices A, B, C, and D, Section
VIIL The draft Policy Statement offered
guidance on the effect these provisions
might have in the context of an
adjudication consolidated to take
advantage of the design-centered review
approach. The design-centered review
approach is an effort to encourage
applicants to adopt identical approaches
to issues, which should increase )
reliance on standard design
certifications. Moreover, multiple
applicants could choose the same
uncertified design (e.g., a gas-cooled
reactor), which the NRC could review
using the design-centered approach.
This circumstance would be consistent
with the Commission’s policy
encouraging greater standardization,
albeit not via design certification.

With respect to whether proceedings
should ):e consolidated, the draft Policy

Statement does not require
consolidation. Rather, it provides,
among other things, that the Chief Judge
of the Atomic Safety and Licensing
Board Panel (ASLBP) should do so only
if consolidation will not impose an
undue burden upon the parties. Further,
the draft Policy Statement recommends
that applicants and intervenors alike
agree on a lead representative. The
Policy Statement does not treat
intervenors and applicants
inconsistently in this regard.

Finally, the draft Policy Statement
does not state that consolidation is
appropriate when “applications appear
to have something in common.”* Rather,
the Commission is suggesting that
intervenors, applicants, and the NRC
alike may save and appropriately focus
resources by litigating matters relating
to applications for identical designs in
consolidated proceedings. Our rules of
practice have long provided for the
possibility of consolidation of issues
and parties.

Comment: Encouraging generic
“variances and exemptions” from

" certified designs and endorsing the

notion that “security’’ considerations in
reactor siting are ever “identical” from
one site to another flies in the face of the
commonly accepted view that each
piece of land is unique. To encourage .
licensees to seek variances, exemptions,
and generic licenses based on the
premise that only components are at
issue without reference to where they
are located is, in a Post-9/11 world,
burying one’s head in the sand. If the
Commission needs to encourage, under
the guise of a policy statement, myriad
exemptions to the new Part 52 rules, the
new Part 52 rules patently need
revision. (UCS 2) ‘
NRC Response: The Commission of
course recognizes that certain aspects of
security are site-specific. The
Commission has not ‘‘endorsed the
notion that ‘security’ considerations in
reactor siting are * * * ‘identical’ from
one site to another|,]” as suggested by
the commenter. Nonetheless, certified
designs include certain features or
design elements directed to security and
safeguards, and these design matters
will be common at sites referencing the
design certification. The Policy
Statement is focused on “‘components”
in this regard because it is focused on
the design-centered approach. The
Policy Statement’s focus should not be
read to exclude site-specific issues from
the scope of NRC review. The
Commission does not believe it is
encouraging a ‘‘myriad” of exemptions
by this Policy Statement. The Statement
identifies limited circumstances under
which an exemption to Part 2 may be
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entertained or granted. The regulations
in Part 52 have long accommodated the
need for exemptions to design
certification rules in defined
circumstances. See 10 CFR part 52,
Appendices A, B, C, and D, Section VIIL

Comment: The final Policy Statement
should more clearly explain the
parameters or necessary conditions for
consolidation. (NEI 3, Morgan Lewis 4)

NRC Response: Whether separate
proceedings should be consolidated
depends on their particular
circumstances, and is within the
discretion of the presiding officers in
the proceedings, as currently set forth in
Part 2. See 10 CFR 2.317. The draft
Policy Statement adequately explains
how the design-centered review
approach may be appropriately factored
into the presiding officers’ decision on
consolidation. Whether two
applications are sufficiently close in
time to warrant consolidation depends
on the particular facts involved. No
modification to the Policy Statement is
warranted.

Comment: The Commission should
clarify that consolidation of hearings on
identical portions of the COL
application is not required to obtain the
NRC staff's design-centered review.
While the use of Subpart D is
permissible, it is not required and

should not be presumed. (NEI 4, Morgan-

Lewis 4)

NRC Response: The Commission
believes that the Policy Statement
already makes clear that consolidation
of hearings is not required to obtain the
NRC staff's design-centered review.
Without consolidation of hearings,
however, some of the benefits of the
design-centered review approach may
not be realized. Therefore, the Policy
Statemeni presumes the use of Subpart
D because the Commission believes that
such use will offer benefits not
otherwise available. A particular
applicant’s choice not to seek the use of
Subpart D will mean that such benefits

- will not be available to that applicant.

Comment: The draft Policy Statement
should treat COL applications that
reference applications for design
certification amendments in a manner
comparable to COL applications that
reference design certifications. (Morgan
Lewis 3, NEI 5} .

NRC Response: The draft Policy
Statement explicitly discusses
applications for design certification. The
Commiission believes that discussion
also encompasses an application for an
.amendment to a design certification,
and the Policy Statement need not be
changed. .

Comment: The Policy Statement
should direct the Licensing Board to
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deny a contention in a COL proceeding
if the contention addresses a matter
subject to a design certification
rulemaking, rather than holding the
contention in abeyance and denying it
later upon ‘adoption of the final design
certification rule. (NEI 6) .

NRC Response: While the approach
NEI suggests is consistent with the
Commission decisions cited in the draft
Policy Statement, the Commission
believes that an application for design
certification calls for a different
approach. An applicant for a COL may
choose to pursue its application as a
custom design if, for example, the
review of an application for design
certification originally referenced is
delayed. In such a case, the Commission
believes it inefficient to require
previously admitted intervenors to
justify, for a second time, admission of
contentions which address aspects
within the scope of the design
certification rulemaking. Holding these
contentions in abeyance instead of
denying them resolves this problem.
Accordingly, the Commission has
determined to leave the Policy
Statement unchanged in this regard.

Comment: The Commission should
clarify the statement in section B.3 of
the Policy Statement that **{i]f initial

COL applicants referencing a particular -

design certification rule succeed in
obtaining COLs, the Commission fully’
expects subsequent COL applicants to
reference that design certification rule.”

NRC Response: The Commission has
clarified the sentence by stating that if
the NRC grants an initial application
referencing a design certification rule,
the Commission believes it is likely that
subsequent applications referencing that
rule will be filed.

Comments Relating to Rulemaking

Comment: The NRC should ensure
consistency in its rules by conforming

‘10 CFR 51.105, which contains

mandatory findings on NEPA matters in
uncontested proceedings, to 10 CFR
2.104, which does not specify the
findings to be made. (Morgan Lewis 6)
NRC response: This proposal would
involve rulemaking, which is beyond
the scope of the development of this
Policy Statement. Because this matter
has been raised as a comment on this

" Policy Statement. the agency is not

treating the comment as a petition for
rulemaking under § 2.802. If the
commenter wishes the agency to
undertake such a consideration, the
commenter should file such a petition.
The Commission would note that the
commenter’s proposed change was
considered in the development of the
final Part 52 ru’emaking, but was

rejected for several reasons. Such a
change would have represented a
fundamental change to the NRC'’s
overall approach for complying with
NEPA, in which the agency’s record of,
decision consists of the presiding
officer’s findings with respect to NEPA,

. as required by Section 51.105. The

Commission did not believe it made
sense to modify the NRC's approach in
one specific situation—the issuance of
combined licenses—without
considering the implications or
desirability of adopting a global change
to Part 51 with respect to the agency’s
NEPA’s procedures. Moreover, the .
Commission believed that such a change
in the NRC’s NEPA compliance
procedures should be subject to a notice
and comment process and did not want
to further delay agency adoption of a
final part 52 rule.

Comment: The NRC should revise 10

+ CFR 2.101(a)(5) to permit the first part

of a phased application to consist solely
of the environmental report plus the
general administrative information
specified in § 50.33(a) through (e}. It is
not necessary for the NRC to have
complete seismic and other siting
information, plus financial and
emergency planning information, to
review an environmental report.
{Morgan Lewis 7)

NRC response: First, this proposal
would require a change to Commission
rules, which is beyond the scope of the
development of this Policy Statement.
Second, with respect to the commenter’s
proposal that siting (which includes
seismic) information is not necessary for
the first part of a phased COL
application (even if the rest of the first
part is the environmental report), the
Commission does not find persuasive
this argument for omitting siting
information.

The Commission requirements
governing site safety are based upon the
Atomic Energy Act (AEA). The NRC’s
National Environmental Policy Act
{NEPA) review responsibilities do not
expand its AEA authority, but are

_complementary thereto. Consequently,

there is no need for a NEPA siting
review absent consideration of site
safety under the AEA. Regarding site
safety, the information an applicant
must submit to satisfy the requirements
of 10 CFR 2.101(a}(5) addresses-the
suitability of the site with respect to
manmade and natural hazards
(including seismic information) and
potential radiological consequences of
postulated accidents and the release of
fission products. Furthermore, the site
characteristics must comply with 10
CFR part 100, “‘Reactor Site Criteria.”
Additional safety elements required in a
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siting determination include
information on emergency preparedness
and security plans. Administrative
information, including the protection of
sensitive information is necessary to
fulfill requirements under the AEA. The
Commission considers that much of the
above site safety information may be of
use in informing the Commission NEPA
review.

Because the commenter's suggestion
that the agency undertake rulemaking
has been raised as part of the comment
process on this Policy Statement, the
agency is not treating the comment as a
petition for rulemaking under 10 CFR
2.802. If the commenter continues to
believe the agency should consider
rulemaking on this matter, the agency
would suggest the commenter file such
a petition.

Comment: The final Policy Statement
should direct the NRC staff to consider,
on a case-by-case basis, whether generic
or design-specific issues could be
addressed through rulemaking. (GE-
Hitachi Nuclear Energy 1, NEI 10}

- NRC Response: The Commission does
not believe that a direction to the NRC
staff to undertake rulemaking, which is
an internal agency matter, is an
appropriate subject for a policy

" statement. The Commission has,

however, directed the NRC staff, in
consultation with the Office of the
General Counsel, to consider initiating
rulemakings in appropriate
circumstances to address issues that are
generic to COL applications. See SRM
COMDEK-07-0001/COMJSM~07—-
0001—Report of the Combined License
Review Task Force (June 22, 2007)
{ADAMS Accession No.
ML0717601090). Accordingly, the
Commission does not see any further
benefit in duplicating this Commission
direction in a policy statement.

Comment: The NRC should institute
notice-and-comment rulemaking to
provide for meaningful public
participation in the licensing hearing
process under Subpart L of Part 2,
including full and fair discovery
procedure and cross-examination of
adverse witnesses. (UCS 3)

NRC Response: The Commission does
not agree that its current requirements
in 10 CFR Part 2, Subpart L, governing
discovery and cross-examination, are
unfair to any potential party in an NRC
adjudication, nor does the Commission
believe that Part 2 fails to provide for
meaningful public participation io the
licensing hearing process. The
Commission addressed the fairness and
expected benefits of the reconstituted
discovery process in Subpart L in the
statement of considerations for the final
2004 revisions to Part 2. See 69 FR 2182
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(January 14, 2004) upheld by Citizens
Awareness Network, Inc.v. U.S., 391
F.3rd 338 (1st Cir. 2004). The discovery
process provides for mandatory
disclosures by all parties of information
relating to admitted contentions, and
Staff preparation of a hearing file.
Furthermore, cross-examination is
allowed or may be allowed by the
presiding officer under those
circumstances in which the Commission
has determined that cross-examination
would be best-suited to result in the
timely development of a record
sufficient to inform a fair decision by
the presiding officer. The commenter
provided nothing other than the
generalized assertion that the new
procedures are unfair or would preclude
meaningful public participation in the
licensing hearing process. Because the
commenter’s suggestion that the agency
undertake rulemaking has been raised as
part of the comment process on this
Policy Statement, the agency is not
treating the comment as a petition for
rulemaking under 10 CFR 2.802. If the
commenter continues to believe the

* agency should consider rulemaking on

this matter, the agency would suggest
the commenter file such a petition.

Comment: The NRC should decrease
the time periods in the 10 CFR part 2
Milestone Schedules to further
streamline the hearing process and
promote more timely hearings on ESP
and COL applications, by (1) decreasing
the 175 day period between issuance of
the SER and final EIS and the start of
the evidentiary hearing; and (2)
reducing from 90 to 60 days the period
for the presiding officer to issue its
initial decision following the end of the
evidentiary hearing, (NEI 13)

NRC Response: The Commission does
not agree that the Model Milestones in
Appendix B to 10 CFR part 2 shouild be
modified to adopt the two changes
suggested by the commenter. The 175
day time period provides for, among
other things, scheduling and holding a

. pre-hearing conference, issuance of the

presiding officer’s order following the
prehearing conference, mandatory
disclosures, preparation of summary
disposition motions, issuance of
presiding officer orders on such
motions, preparation of pre-filed written
testimony, suggested presiding officer
questions based upon the pre-filed
testimony, and any motions for cross-
examination together with cross-
examination plans. It may well be that,
with the particular parties involved or
matters at issue in any individual case,
the schedule can be shortened by the
presiding officer. But, given the
activities outlined above, the
Commission does nat believe that the

175 day period is unreasonable or
should be significantly shortened at this
time.

The Commission believes that the 90
day period provided for issuance of a
presiding officer decision js reasonable,
given the likelihood—as described
above—that the first set of combined
license application hearings may be
complex and raise issues of first
impression for the NRC. If, however, the

. issues to be addressed in an initial

decision are small in number, simple in
nature and lack complexity, enabling
the presiding officer to issue the initial
decision in a shorter period of time, the
Commission expects the presiding
officer to do so rather than taking the
full 90 day period.

The Commission-also notes that the
Medel Milestones were adopted on
April 20, 2005 (70 FR 20457), and have
yet to be applied in full in any early site
permit or combined license proceeding.
Hence, the NRC has yet to. develop any
extensive experience on their
application in such proceedings. Absent
some fundamental problem or error
with the Model Milestones—which the
commenter has not described—the
Commission is unwilling to modify the
Model Milestones at this time. Once the
Commission has had greater experience
with the conduct of combined license
application hearings, the Commission
will revisit the Model Milestones to see
if adjustments are desirable or if a
specific schedule of milestones should
be established for early site permit and
combined license proceedings. Because
the commenter’s suggestion that the
agency undertake rulemaking has been
raised as part of the comment process
on this Policy Statement, the agency is
not treating the comment as a petition
for rulemaking under 10 CFR 2.802. If
the commenter continues to believe the
agency should consider rulemaking on
this matter, the agency would suggest
the commenter file such 4 petition. -

Other Comments

Comment: The provisions in the draft
Policy Statement (in Section B.1)
regarding the finality of COL
proceedings should be revised to be
consistent with a recent decision by the
U.S. Court of Appeals in which the
Seventh Circuit held that if all of an
intervenor’s contentions are resolved by
the Licensing Board, then the Board’s
decision is final agency action with
respect to that intervenor. (Morgan
Lewis 5}

NRC Response: The Commission
agrees that the draft Policy Statement
could be misinterpreted on this score.
Accordingly, the Commission has -
modified the pertinent provision of the
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Policy Statement to state that ““a

" decision on common issues would
become final agency action if it resolves
a specific intervenor’s contentions in a
proceeding on an individual
application.”

Comment: It is not an insubstantial
change in the rules to now state the
Commission, presiding officer on any
request for hearing filed under §52.103,
will, by fiat, “'designate the procedures
under which the proceeding shall be
conducted.” A bit of rulemaking might
be in order well before commencement
of extraordinary hearings before the

. Commission. (UCS 1A) NEI
recommends that the NRC identify the
hearing procedures to be used in the 10
CFR 52.103(a) ITAAC compliance
hearings in the near term and certainly
well before the first such hearing is
imminent. (NEI 8)

NRC Response: Section 189a.(1)(B)(iv}
of the Atomic Energy Act explicitly
authorizes the Commission to establish
procedures for ITAAC compliance
hearings. This AEA provision has been
reflected in Commission rules since
1992. ITAAC compliance hearing
procedures warrant in-depth
consideration, which would unduly
delay the issuance of the Policy
Statement. The Commission believes it
appropriate to first issue guidance on
proceedings on COL applications,
which are indeed imminent, before
turning to ITAAC compliance hearings.
While the Commission is not addressing
ITAAC compliance hearing procedures
in this Policy Statement, the
Commission intends to do so “well
befare” the first such hearing, as both
intervenor and industry commenters
request. The Commission, however,
does not believe it necessary to establish
such procedures by rule, and retains the

- discretion to specify such procedures in
a future policy statement or on a case-
by-case basis by order. ’

Comment: The draft policy statement
instructs licensing boards to tailor
hearing schedules to accommodate
limited work authorizations, by holding
hearings on environmental matters and
portions of the Safety Evaluation Report
that are “‘relevant” to environmental
matters. Given that compliance with
safety regulations is the principal means
by which the NRC protects the
environment, it is difficult to conceive
of any safety-related issues whose
resolution could lawfully be considered
unrelated to compliance with the
National Environmental Policy Act.
Therefore, the Commission should
eliminate this instruction from the
policy statement. (Curran 5)

NRC Response: The Commission
agrees that the portion of the draft

JANUARY 2009

Policy Statement to which the comment
is addressed could be misunderstood,
but disagrees with the comment's
underlying premise. Specifically, the
Commission need not resolve all safety
issues in arder to perform the
environmental evaluation required in
connection with a request for an LWA.
Rather, the Commission need only
resolve those safety issues identified in-
10 CFR 50.10 as needing resolution
before the Commission may issue an
LWA. The Commission has revised the
Policy Statement to eliminate the
ambiguity identified in the comment.

. Comment: The final Policy Statement
should incorporate the following
revision: “In all proceedings, the
licensing boards should formulate
hearing schedules to accommodate any
limited work authorization request,
unless the applicant specificaily
requests otherwise.” (NEI 2A)
{additional suggested text in italics)

NRC Response: The presiding officer
already has the authority to modify the
schedule of a proceeding consistent
with fairness to all parties and the
expeditious disposition of the
proceeding. See 10 CFR 2.319, 2.332,
and 2.334. In this regard, the presiding
officer must consider the interests of all
parties, as well as the overall schedule, .
and not just the interests of the
applicant. Accordingly, the Commission
declines to add the suggested language
to this portion of the Policy Statement.

Comment: The final Policy Statement
should incorporate the following
revision: “Specifically, if an applicant
requests [an LWA] as part of an
application, the licensing board should

generally schedule the hearings so as to

first resolve those issues prerequisite to
issuing [an LWA], up to and including
an early partial decision on the LWA.”
(NEI 2B) (additional suggested text in
italics)

NRC Response: ‘Resolution” of issues
prerequisite to issuing an LWA
necessarily includes a Licensing Board
decision on those issues. To add the
suggested language would be redundant
and possibly confusing. Accordingly,
the Commission declines to add the
suggested language.

Comment: The draft Policy Statement
should provide guidance for a
proceeding in which a COL application
references an early site permit (ESP)
application or an application for ESP
amendment, comparable to guidance set
forth for COL applications which
reference a design certification
application. (Morgan Lewis 2, NEI 5)

NRC Response: The Commission
agrees with this comment, and has
modified the Policy Statement
accordingly.

Comment: The Commission need not
delay issuance of a combined license
referencing a design certification
application until the certification rule is
final, absent a legal prohibition. A COL
license condition premised on
promulgation of the DC rule could be
imposed, allowing any judicial
challenge to be raised in a timely

_manner without adversely impacting the

COL. (GE~Hitachi 2, NE1 7)

NRC Response: As the comment
recognizes, the AEA requires the NRC to
make certain findings before issuing a
license. While a license condition may,
in some instances, impose specific
design or operational requirements to
allow the NRC to make the required
findings, a license condition may not be
used to-defer the required findings
beyond the issuance of the license, e.g.,
in order to complete a rulemaking. The
Commission believes that the approach
proposed in the comment may be
inconsistent with the AEA in this
respect, and so declines to adopt it.

omment: The final Policy Statement
should clarify the definition of
completeness in the context of whether
an application is acceptable for
docketing, particularly given
Commission approval of the Combined
License Review Task Force
recommendation to extend the duration
and broaden the scope of the NRC
licensing acceptance reviews. (NEI 1)

NRC Response: The NRC staff is
developing detailed guidance on this
subject. Such guidance is beyond the
scope of this Policy Statement and will
not be addressed in it.

Comment: The Commission should
seek legislation to eliminate mandatory
uncontested hearings. (NEI 9)

NRC Response: The question of
whether legislation on a particular
matter should be sought is beyond the
scope of the Policy Statement. The
Commission is not modifying the Policy
Statement in response to this comment.

Comment: The Commission should
commence COL licensing hearings
based on the availability of draft
licensing documents where
circumstances warrant. (NEI 11)

NRC Response: We have recently
addressed this question in our decision
in Southernt Nuclear Operating Co.
{Early Site Permit for Vogtle ESP Site),
CLI-07-17, 65 NRC 392 (2007). In that
decision, we held that the Licensing
Board, pursuant to 10 CFR 2.332(d),
may not commence a hearing on
environmental issues before the final
environmental impact statement has
been issued. Id. at 394. Hearings may be
held on safety issues, however, prior to
the staff’s publication of its safety
evaluation. The commenter has not
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identified any reason for us to revisit
that decision, which provides the basis
for our position on the matter, and we
decline to do so.

Comment: Commission policy should
seek to ensure the NRC staff's timely
completion of licensing reviews for new
plant applications. (NEI 12)

NRC Response: The NRC has, for the
last several years, been diligently
preparing to review applications to

_build and operate new reactors. Part of

-that preparation has involved significant
NRC staff effort in planning for timely
reviews that assure that the agency
discharges its duties under the Atomic
Energy Act and NEPA. These efforts
have been and continue to be reflected
in the agency’s Strategic Plans and
budget requests, among other
statements. The commenters can be
assured that the NRC is committed to
timely reviews provided it receives
complete, high quality information from
applicants.

In closing, the Commission notes that
several commenters offered general

" statements of support or criticism of the
Commission’s licensing process or parts
of that process. While the Commission
acknowledges those comments, they do
not raise any specific issue related to the
Policy Statement, and no response to
them is necessary.

STATEMENT OF POLICY ON
CONDUCT OF NEW REACTOR
LICENSING PROCEEDINGS CLI-08-07

I. Introduction

Because the Commission has received
the first several applications for
combined licenses (COLs) for nuclear
power reactors and expects that several
more applications for COLs will be filed
within the next two years, the
Commission has reexamined its
procedures for conducting adjudicatory
proceedings involving power reactor
licensing. Such examination is
particularly appropriate since the
Commission will be considering these
COL applications at the same time it
expects to be reviewing various design
certification and early site permit (ESP)
applications, and the COL applications
will likely reference design certification
rules and ESPs, or design certification
and ESP applications. Hearings related
to the COL and ESP applications will be
conducted within the framework of our
Rules of Practice in 10 CFR part 2, as
revised in 2004 and further updated in
2007 to reflect the revisions to 10 CFR
part 52, and the existing policies
applicable to adjudications. The
Commission has, therefore, considered
the differences between the licensing

"and construction of the first generation
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of nuclear plants, which involved
developing technology, and the
currently anticipated plants, which may
be much more standardized than
previous plants.

We believe that the 10 CFR part 2
procedures, as applied to the 10 CFR
part 52 licensing process, will provide
a fair and efficient framework for
litigation of disputed issues arising
under the Atomic Energy Act of 1954,
as amended (Act) and the National
Environmental Policy Act of 1969, as
amended (NEPA), that are material to
applications. Nonetheless, we also
believe that additional improvements
can be made to our process. In
particular, the guidance stated in this
policy statement is intended to
implement our goal of avoiding
duplicative litigation through
consolidation to the extent possible.

The differences between the new
generation of designs and the old,
including the degree of standardization,
as well as the differences between the
10 CFR part 50 and 10 CFR part 52
licensing processes, have led the
Commission to review its procedures for
treatment of a number of matters. Given
the anticipated degree of plant
standardization, the Commission has
most closely considered the potential
benefits of the staff's conducting its
safety reviews using a “design-
centered’’ approach, in which multiple
applicants would apply for COLs for
plants of identical design at different
sites, and of consolidation of issues
common to such applications before a
single Atomic Safety and Licensing
Board (licensing board or ASLB). The
Commission has also considered its
treatment of Limited Work
Authorization requests; the timing of
litigation of safety and environmental
issues; and the order of procedure for
hearings on inspections, tests, analyses,
and acceptance criteria (ITAAC), which
are completed before fuel loading. In
considering these matters, the
Commission sought to identify
procedural measures within the existing
Rules of Practice to ensure that
particular issues are considered in the
agency proceeding that is the most
appropriate forum for resolving them,
and to reduce unnecessary burdens for
all participants.

The new Commission policy builds
on the guidance in its current policies,
issued in 1981 and 1998, on the conduct
of adjudicatory proceedings, which the
Commission endorses. Statement of
Policy on Conduct of Adjudicatory
Proceedings, CLI-98-12, 48 NRC 18
(July 28, 1998), 63 FR 41872 (August 5,
1998); Statement of Policy on Conduct
of Licensing Proceedings, CLI-81-8, 13

NRC 452 (May 20, 1981), 46 FR 28533
(May 27, 1981). The 1981 and 1998
policy statements provided guidance to
licensing boards on the use of tools,
such as the establishment of and
adherence to reasonable schedules,
intended to reduce the time for
completing licensing proceedings while
ensuring that hearings were fair and
produced adequate records. Since the
Commission issued its previous
statements, the Rules of Practice in 10,
CFR Part 2 have been revised, and
licensing proceedings are now usually
conducted under the procedures of
Subpart L, rather than Subpart G. See
“Changes to Adjudicatory Process,”
Final Rule, 69 FR 2182 (January 14,
2004). In addition, we have recently
amended our licensing regulations in 10
CFR Parts 2; 50, 51 and 52 to clarify and
improve the 10 CFR Part 52 licensing
process. This statement of policy thus
supplements the 1981 and 1998
statements.

With both the recent revisions to 10
CFR Part 2 and this guidance, the
Commission’s objectives remain
unchanged. As always, the Commission
aims to provide a fair hearing process,
to avoid unnecessary delays in its
review and hearing processes, and to
enable the development of an informed
adjudicatory record that supports
agency decision making on matters
related to the NRC’s responsibilities for

protecting public health and safety, the

common defense and security, and the
environment. In the context of new
reactor licensing under 10 CFR part 52,
members of the public should be
afforded an opportunity for hearing on
each genuine issue in dispute that is
material to the particular agency action
subject to adjudication. By the same
token, however, applicants for a license
should not have to litigate each such
issue more than once.

The Commission emphasizes its
expectation that the licensing boards
will enforce adherence to the hearing
procedures set forth in the
Commission’s Rules of Practice in 10
CFR Part 2, as interpreted by the
Commission. In addition, the
Commission has identified certain
specific approaches for its licensing
boards to consider implementing in
individual proceedings, if appropriate,
to minimize burdens on all parties
involved. The measures suggested in
this policy statement can be
accomplished within the framework of
the Commission’s existing Rules of
Practice. The Commission may consider
further changes to the Rules of Practice
as appropriate to enable additional
improvements to the adjudicatory
process. :
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II. Specific Guidance

Current adjudicatory procedures and
policies provide the latitude to the
Commission, its licensing boards and
presiding officers to instill discipline in
the hearing process and ensure a prompt
yet fair resolution of contested issues in
adjudicatory proceedings. In the 1981
and 1998 policy statements, the
Commission encouraged licensing
boards to use a number of techniques for
effective case management in contested
proceedings. Licensing boards and
presiding officers should continue to
use these techniques, but should do so
with regard for the new licensing
processes in 10 CFR part 52 and the
anticipated high degree of new piant
standardization, which may afford
significant efficiencies. ’

The Commission’s approach to
standardization through design
certification has the potential for
resolving design-specific issues in a
rule, which subsequently cannet be
challenged through application-specific
litigation. See 10 CFR 52.63 (2007).
Matters common to a particular design,
however, may not have been resolved
even for a certified design. For example,
matters not treated as part of the design,
such as operational programs, may
remain unresolved for any particular
application referencing a particular
certified design. Further, site-specific
design matters and satisfaction of
ITAAC will not be resolved during
design certification. The timing and
manner in which associated design
certification and COL applications are
docketed may affect the resolution of
these matters in proceedings on those
applications, e.g., with respect to what
forum is appropriate for resolving an
issue. As discussed further below, a

_design-centered review approach for
treating such matters in adjudication
may yield significant efficiencies in
Commission proceedings.

As set forth below, the Commission
has identified other approaches, as-
applied in the context of the current
Rules of Practice in 10 CFR Part 2, as
well as variations in procedure
permitted under the current Rules of
Practice that licensing boards should
apply to proceedings. The Commission
also intends to exercise its inherent
supervisory authority, including its
power to assume part or all of the
functions of the presiding officer in a
given adjudication, as appropriate in the
context of a particular proceeding. See,
e.g., Public Service Co. of New
Hampshire (Seabrook Station, Units 1
and 2), CLI-90-3, 31 NRC 219, 229
(1990). The Commission intends to
promptly respond to adjudicatory
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matters placed before it, and such
matters should ordinarily take priority
over other actions before the
Commissioners. We begin with the
docketing of applications.

A. INITIAL MATTERS

1. Docketing of Applications

The rules in part 52 are designed to
accommodate a COL applicant’s
particular circumstances, such that an
applicant may reference a design
certification rule, an ESP, both, or
neither. See 10 CFR 52.79. The rules
also allow a COL applicant to reference
a design certification or ESP application
that has been docketed but not yet
granted. See 10 CFR 52.27{c) and
52.55(c). Further, we have changed the
procedures in § 2.101 to address ESP,
design certification, and COL
applications, in addition to construction
permit and operating license
applications. Accordingly, a COL
applicant may submit the safety
information required of an applicant by
§§52.79 and 52.80(a) and (b) apart from
the environmental information required
by §52.80(c), as is now permitted by
§ 2.101{a)(5). In addition, we have
lengthened the time allowed between
submission of parts of an application
under § 2.101{a)(5) from six to eighteen
months.

Notwithstanding these procedures,
the Commission can envision a situation
in which an applicant might want to
present a particular ESP or COL
application for docketing in a manner
not currently authorized. For example,
an applicant might wish to apply for a
COL for a plant identical to those of
other applicants under the design-
centered approach, and request
application of the provisions of 10 CFR
part 52, Appendix N and Part 2, Subpart
D, before it has prepared the site- or
plant-specific portion of the application.
Such an applicant might not be
prepared to submit its application as
required by the rules, even considering
the flexibility afforded by § 2.101(a)(5).

Under such circumstances, the
Commission would be favorably
disposed to the NRC staff’s entertaining
a request for an exemption from the
requirements of § 2.101. Such an
exemption request could be granted if it
is authorized by law, will not endanger
life or property or the common defense
and security, and is otherwisé in the
public interest. Moreover, because this
is a procedural rule established for the
effective and efficient processing of
applications, the Commission can
exercise its inherent authority to
approve such exemptions based on
similar considerations of effectiveness

and efficiency. The Commission
strongly discourages piecemeal
submission of portions of an application
pursuant to an exemption unless such a
procedure is likely to afford significant
advantages to the design-centered
review approach described in more
detail below. The Commission intends
to monitor requests for exemptions from
the requirements of § 2.101, and to issue
a case-specific order governing such
matters if warranted. Whether a COL
application is submitted pursuant to
§2.101 or an exemption, the first part of
an application submitted should be .
complete before the staff accepts that
part of the application for docketing.
Similarly, the staff should not docket -
any subsequently submitted portion of
the application unless it is complete.

2. Notice of Hearing

As required by § 2.104(a), a Notice of
Hearing on an application is to be
issued as soon as praclicable after the
application is docketed. A Notice of
Hearing for a complete COL application
should normally be issued within about
thirty (30} days of the staff’s docketing
of the application. Section 2.101(a)(5),
which provides for submitting
applications in two parts, does not

specify when the Notice of Hearing

should be issued, nor is it clear when a
Notice of Hearing would be issued for
an application filed in parts under an
exemption from § 2.101. With two
exceptions, the Commission believes it
most efficient to issue a Notice of
Hearing only when the entire .
application has been docketed. The first
exception is a construction permit
application submitted in accordance
with § 2.101(a—1), which results in a
decision on early site review. The
second exception involves
circumstances in which: (1) A complete
application is submitted; (2) one or
more other applications that identify a
design identical to that described in the
complete application are submitted; and
(3) another application is incomplete
with respect to matters other than those
‘common to the complete application.
Under such circumstances, the
Commission will give notice of the
hearing on the complete application,
and give notice of the hearing on the
other application with respect to the
matters common to the complete
application. The Commission
determination in this regard will
consider the extent to which any notice
is consistent with the timely completion
of staff reviews using the design-
centered approach and with the efficient
conduct of any required hearing, with
due regard for the rights of all parties.
Upon submission of information

POLICY STATEMENTS 19



Federal Register/Vol. 73, No. 75/ Thursday, April 17, 2008 /Notices -

20971

completing the other application, the
Commission would give netice of a
hearing with respect to that information.
Under all other circumstances, the
Commission will issue a Notice of
Hearing only when a complete
application has been docketed in order
to avoid piecemeal litigation.

3. Limited Work Authorizations

Section 50.10 contains provisions for
limited work duthorizations, which
allows certain construction activities on
production and utilization facilities to
commence before a construction permit
or combined license is issued. The
Commission has redefined the term
“construction” in 10 CFR 50.10, as well
as the provisions governing limited
work authorizations. Accordingly. we
are providing additional guidance
regarding limited work authorizations.

In all proceedings, the licensing
boards should formulate hearing
schedules to accommodate any limited
work authorization request. Specifically,
if an applicant requests a limited work
authorization as part of an application,
the licensing board should generally
schedule the hearings so as to first
resolve those issues prerequisite to
issuing a limited work authorization.
This may lead to hearings on the safety
and environmental matters specified in
10 CFR 50.10 before commencement of
hearings on other issues. Such _
considerations should be incorporated

. into the milestones set for each
proceeding in accordance with 10 CFR
Part 2, Appendix B.

B. Treatment of Generic Issues

1. Consolidation of Issues Common to
Multiple Applications

The Commission believes that generic
consideration of issues common to
several applications may well yield
benefits, both in terms of effective
consideration of issues and efficiency.
Such benefits would accrue not only to
the staff review process, but also to
litigation of such matters before the
licensing board. We acknowledge that
consideration of generic matters
commoen to several applications may be
possible in several contexts. For
example, an applicant might seek staff
review of a corporate program such as
quality assurance or security that is
common to several of its applications. If
contentions on such a program are
admitted with respect to more than one
application, consolidation of such
contentions before a single licensing
board may result in more efficient
decision making, as well as conserving
the parties’ resources. Licensing boards
should consider consolidating
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proceedings involving such mattéts,
pursuant to an applicant’s motion or
pursuant to their own initiative under
§2.317(b). In addition, different
applicants may seek COLs for plants of
identical design at multiple sites, as in
the design-centered review approach,
and may therefore seek to implement
the provisions of 10 CFR Part 2, Subpart
D. In this regard, we have amended
Subpart D to Part 2 and Appendix N to
10 CFR Part 52 to provide explicit
treatment of COL applications for
identical plants at multiple sites.

Because we believe that the design-
centered approach is the chief example
of circumstances in which generic
consideration of issues common to
several applications may yield benefits,
we discuss that approach in detail
below. While much has changed since
we first promulgated Subpart D in 1975,
we believe many-of the concepts
originally underpinning Subpart D still
apply today, and we presume that
Subpart D procedures, as well as other
applicable Rules of Practice in 10 CFR
Part 2, will be applied to applications
employing a design-centered review
approach. Our vision for the
implementation of a *“design-centered”
approach under the procedures of
Subpart D is set forth below.

As indicated above, issues, such as
those involving operational programs or
design acceptance criteria, common to
several applications referencing a design
certification rule or design certification .
application may be most effectively and
efficiently treated with a single review
in a “design-centered” approach and,
subsequently, in a single hearing. In
order to achieve such benefits, however,
applicants who intend to apply for
licenses for plants of identical design
and request the staff to employ the
design-centered review approach should
submit their applications
simultaneously. Subpart D nonetheless
affords the licensing board discretion to
consolidate applications filed close in
time, if this will be more efficient and
otherwise provide for a fair hearing.
While not required, we believe
applicants for COLs for plants of
identical design should consolidate the
portions of their applications containing
common information into a joint
submission. In doing so, each applicant
would also submit the information
required by §§ 50.33(a) through (e) and
50.37 and would identify the location of
its proposed facility, if this information

! Design acceptance criteria are a special type of
ITAAC that are used to verify the resolution of
design issues for which completed design
information was not provided in the design
certification application.

has not already been submitted to the
Commission.

Appendix N requires that the design
of those structures, systems, and
components important to radiological
health and safety and the common
defense and security described in
separate applications be identical in
order for the Commission to treat the
applications under Appendix N and
Subpart D. The Commission believes

- that any variances or exemptions

requested from a design certification in
this context should be common to all
applications. In addition, while not
required, the Commission encourages
applicants to standardize the balance of
their plants insofar as is practicable.
Subpart D provides flexibility in the
hearing process. Each application will

" necessarily involve a separate

proceeding to consider site-specific
matters, and the required hearings may,
as appropriate, be comprised of two (or
more) phases, the sequence of which
depends on the circumstances. For any
of the phases, the hearings may be
consolidated to consider common issues
relating to all or some of the
applications involved.

An applicant requesting treatment of
its application under the design-
centered approach may seek to submit
separate portions of the application at
different times, pursuant to § 2.101(a)(5)
or an exemption from § 2.101, as
discussed above. Under such
circumstances, the Commission intends
to issue a Notice of Hearing for the
portion of the application to be
reviewed under the design-centered
approach, and a second notice limited
to the portion of the application not
treated under the design-centered
review approach upon submission of
the complete application. Such a
procedure would not affect any
prospective intervenor’s substantive
rights; i.e., members of the public will
still have a right to petition for
intervention on every issue material to
the Commission's decision on each
individual application.

The staff would review the common
information in the applications, or in
the joint submission, for sufficiency for
docketing and, if acceptable, would
docket this information as a portion of
each application. Each application
would be assigned a docket number in
connection with the first portion of the
application docketed, which could be
the common submission. The applicants
should designate one applicant to be the
single point of contact for the staff
review of this common information, and
to represent the applicants before the

~ licensing board.
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Consistent with our guidance set forth
above, we would expect to issue a
Notice of Hearing only upon the
docketing of at least one complete
application that includes the common
information. The Notice of Hearing will
not only provide an opportunity to
petition to intervene in the proceeding
on the complete individual application,
but will also provide such an .
opportunity with respect to the
information common to all the
applications, which would be docketed

- separately. Accordingly, upon issuance
of such a notice, the Chief Judge of the
Atomic Safety and Licensing Board
Panel (ASLBP or Panel) should, as is the
normal practice, designate a licensing
board to preside over the application-
specific proceeding, and should also
designate a licensing board to preside
over the consolidated portions of the
applications. Initially, these two
licensing boards could be the same.

A person having standing with
tespect to one of the facilities proposed
in the applications partially
consolidated would be entitled to
petition for intervention in the
proceeding on the common information.
Such a petitioner would be required to
satisfy the other applicable provisions of
§ 2.309 with respect to the application
being contested to be admitted as a

" party to the proceeding on the common
information. Petitioners admitted as
parties to such’a proceeding with
respect to a proposed facility for which
the application remains incomplete at
the time of the initial Notice of Hearing
would have an opportunity to propose
contentions with respect to the rest of
the application upon the docketing of a
complete application, but would not
need to demonstrate standing a second
time. Those persons granted
intervention are required to designate a
lead for common contentions, as
required by § 2.309(f)(3); as stated
above, applicants submitting common
information under the design-centered
approach would likewise designate a
representative to appear before the
licensing board. In addition, the
presiding officer may require
consolidation of parties in accordance
with §2.316. )

The Commission is willing to
consider other methods of managing
proceedings involving consideration of
information common to several
applications. For example, the
Commission does not intend to
foreclose the Chief Judge of the Panel
from designating a licensing board to
preside over common portions of
applications on the motion of the
applicants, even if separate proceedings
have already been convened on one or

JANUARY 2009

more of the applications involved. In
such a case, however, the applicants
should jointly identify the common
portions of their respective applications
when requesting the Chief Judge to take
such action. Petitioners admitted as
parties to any affected proceeding
would of course have the right to
answer such a motion.

As stated above, upon issuance of a
Notice of Hearing for a complete plant-
specific application that includes
information on “common issues,” the
Chief Judge of the Panel should
designate a licensing board to preside
over the plant-specific portion of each
application that is then complete. Each
licensing board, whether designated to
consider the common issues or a
specific application, should manage its
respective portion of the proceedings
with due regard for our 1981 and 1998
policy statements. We emphasize that
the Chief Judge of the Panel should not
designate another licensing board to
consider specific aspects of a
proceeding unless the standards we
enunciated in Private Fuel Storage, LLC
(Independent Spent Fuel Storage
Installation), CLI-98~7, 47 NRC 307,
310-11 (1998) for doing so are met.
These standards are that the proceeding
involve discrete and separable issues;
that multiple licensing boards can
handle these issues more expeditiously
than a single licensing board; and that
the proceeding can be conducted
without undue burden on the parties.
Id.

An initial decision by the licensing
board presiding over a proceeding on a
joint submission containing information
common ta more than one plant-specific
application will be a partial initial
decision for which’a party may request
review under § 2.341 (as is also
provided in Subpart D) and which we
may review on our own motion. Such a
decision would become part of each
initial decision in the individual
application proceedings, which will
become final in accordance with the
regulation that applies depending on
which subpart of our Rules of Practice
has been applied in a proceeding on a
particular application {e.g., § 2.713
under Subpart G; § 2.1210 under
Subpart L). Accordingly, a decision on
common issues would become final
agency action if it resolves a specific
intervenor's contentions in a proceeding
on an individual application.

Revisions of specific applications
during the review process could result
in formerly common issues being
referred to the licensing board presiding
over a specific portion of one or more
applications. These issues would be
resolved in the normal course of

adjudication, but may well result in
delayin final determination of the
individual application.

2. COL Applications Referencing Design
Certification and ESP Applications

With respect to a design for which
certification has been requested but not
yet granted, the Commission intends to
follow its longstanding precedent that
“licensing boards should not accept in
individual license proceedings
contentions which are {(or are about to

_ become) the subject of general

rulemaking by the Commission.”” Duke
Energy Corp. (Oconee Nuclear Station,
Units 1, 2, and 3), CLI-99-11, 49 NRC
328, 345 (1999), quoting Potomac Elec.
Power Co. {Douglas Point Nuclear
Generating Station, Units 1 and 2),.
ALAB-218, 8 AEC 79, 85 (1974). In
accordance with these decisions, a
licensing board should treat the NRC's
docketing of a design certification
application as the Commission’s
determination that the design is the
subject of a general rulemaking. We
believe that a contention that raises an
issue on a design matter addressed in
the design certification application
should be resolved in the design
certification rulemaking proceeding,
and not the COL proceeding.
Accordingly, in a COL proceeding in
which the application references a
docketed design certification
application, the licensing board should
refer such a contention to the staff for
consideration in the design certification
rulemaking, and hold that contention in
abeyance, if it is otherwise admissible.
Upon adoption of a final design
certification rule, such a contention
should be denied. :

Similar considerations apply if a COL
applicant references an ESP application
that has not been granted. In such a
case, the Licensing Board presiding over
the proceeding on the COL application
should refer contentions within the
scope of the ESP proceeding to the
Licensing Board presiding over the ESP
proceeding. .

An individual applicant, nonetheless,
may choose to request that the
application be treated as a “‘custom™
design, and thereby resolve any specific
technical matter in the context of its
individual application. An applicant
might choose such a course if, for
example, the referenced design
certification application were denied, or
the rulemaking delayed. The
application-specific licensing board

"would then consider contentions on

design issues, which otherwise would
have been treated in the design
certification proceeding. Similarly, a
COL applicant referencing a design
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certification application may request an
exemption from one or more elements of
the requested design certification, as
provided in § 52.63(b) and Section VIII
of each appendix to 10 CFR Part 52 that
certifies a design. As set forth in those
provisions, such a request is subject to
litigation in the same manner as other
issues in a COL proceeding. Since the
underlying element of the design may
change after the exemption request is
submitted, such an exemption may
ultimately become unnecessary or may
need to be reconsidered or conformed to
the final design certification rule. Such
matters would be considered by an
application-specific licensing board. A
licensing board considering a COL
application referencing a design
certification application might conclude
the proceeding and determine that the
COL application is otherwise acceptable
before the design certification rule
becomes final. In such circumstances,
the license may not issue until the
"design certification rule is final, unless
the applicant requests that the entire
application be treated as a “custom”
design.

COL applicants should coordinate
with vendors applying for certified
designs to ensure that decisions on
design certification applications do not
impede decisions on COL applications.
If design certification is delayed, a
licensing board considering common
technical issues may likewise be
delayed.

3. Subsequent Applications Referencing
a Design Certification Rule

If the Commission grants initial COL
applications referencing a particular
design certification rule, the
Commission believes it likely that
subsequent COL applicants will also
reference that design certification rule.
In this event, the Commission would
expect to develop additional processes
to facilitate coordination of proceedings
on such applications. We observe,
however, that an issue assaciated with
such matters as operational programs or
design acceptance criteria may be
resolved through the design-centered
review approach for initial applications
containing common information, but we
do not intend to impose any resolution
so obtained on subsequent COL
applicants. While there is no
requirement to adopt a previously-
approved resolution of an issue, and
subsequent applicants are free to use the
most recent state-of-the-art methods to
resolve such issues, we nevertheless
urge such applicants to consider
adopting previous resolutions in order
to maximize plant standardization. If a
COL applicant adopts an approach to a
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technical issue previously found
acceptable, no further staff review of the
adequacy of the approach is necessary.
Rather, the staff review should be
limited to verification that the applicant
has indeed adopted the previously
approved approach and will properly
implement it, and, for technical issues
that depend on site-specific factors, that
the previously-approved approach
applies to the applicant’s proposed
facility.

C.ITAAC

In first promulgating 10 CFR Part 52
in 1989, we determined that hearings on
whether the acceptance criteria in a
COL have been met (ITAAC-compliance
hearings) would be held in accordance
with the Administrative Procedure Act
(APA) provisions applicable to
determining applications for initial
licenses, but that we would specify the
procedures to be followed in the Notice

: of Hearing. See 10 CFR 52.103(b)(2)(i)

{1990); 54 FR 15385 (April 18, 1989). In
enacting the Energy Policy Act of 1992,
Congress subsequently confirmed our
authority to adopt 10 CFR Part 52, and
by statute accorded us additional
discretion to determine procedures,
whether formal or informal, for ITAAC-

. compliance hearings. See Atomic

Energy Act section 189a.(1)(B)(iv), 42
U.S.C. 2239(a)(1}{B)(iv). We therefore
amended § 52.103(d) to provide that we
would determine, in our discretion,
*‘appropriate hearing procedures,
whether informal or formal
adjudicatory, for any hearing under
[§52.103(a)}.”

While we recognize that specification
of procedures for the treatment of
requests for hearings on ITAAC would
lend some predictability to the ITAAC
compliance process, we are not yet in a
position to specify such procedures,
since we have not approved even one
complete set of ITAAC necessary for
issuing a COL. Further, ITAAC-
compliance hearings are likely several
years distant, and we have no
experience with the type and number of
hearing requests that we might receive
with respect to ITAAC compliance.
While it may not be necessary to
consider the first requests for ITAAC-

_compliance hearings in order for us to

determine the procedures appropriate to
govern such hearings, we believe it
premature to specify such procedures
now. In addition, the staff is now
formulating guidance on the times
necessary for the staff to consider
different categories of completed
ITAAC, and this guidance should assist
licensees in scheduling and performing
ITAAC so0 as to minimize the critical

path for staff consideration of completed
ITAAC. )

In view of the above considerations,
we have identified one measure to lend
predictability to the ITAAC compliance
process: The Commission itself will
serve as the presiding officer with
respect to any request for a hearing filed
under §52.103. In acting as the
presiding officer under these
circumstances, we will make three
initial determinations. First, we will
decide whether the person requesting
the hearing has shown, prima facie, that
one or more of the acceptance criteria in
the COL have not been, or will not be
met, and the attendant public health
and safety consequences of such non-
conformance that would be contrary to
providing reasonable assurance of
adequate protection of the public health
and safety. Second, if we decide to grant
a request for a hearing on ITAAC
compliance, we will decide, pursuant to
§52.103(c), whether there will be
reasonable assurance of adequate
protection of the public health and
safety during a period of interim
operation. Third, we will designate the
procedures under which the proceeding
shall be conducted. We have amended
§ 52.103 and our Rules of Practice {10
CFR 2.309, 2.310, and 2.341) to
incorporate these changes.

II1. Conclusion

The Commission reiterates its long-
standing coramitment to ensuring that
hearings are fair and produce an
adequate record for decision, while at

. the same time being completed as

expeditiously as possible. The
Commission intends to monitor its
proceedings to ensure that they are
being concluded in a fair and timely
fashion. To this end, the Cominission
will act in individual proceedings, as
appropriate, to provide guidance to
licensing boards and parties, and to
decide issues in the interest of a prompt
and effective resolution of the matters
set for adjudication.

Dated at Rockville, Maryland, this 11th day
of April 2008, .
For the Nuclear Regulatory Commission.

Annette Vietti-Cook,

Secretary of the Commission.

[FR Doc. E8-8272 Filed 4-16-08; 8:45 am]
BILUNG CODE 7580-01-P
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- APPLICATIONS

1.0 APPLICATION FOR LICENSE/PERMIT

1.1

1.2

Applicants

All co-owners of a nuclear power plant must be co-applicants for NRC licenses for the
facility. To hold otherwise could place a cloud on significant areas of the NRC's
regulatory authority and is not consistent with the safety considerations with which
Congress was primarily concerned in the Atomic Energy Act. Public Service Co. of
Indiana, Inc. (Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-459, 7 NRC
179, 200-201 (1978). The Appeal Board's decision in Marble Hill thus overrules the
Licensing Board's holding to the contrary in Omaha Public Power District (Fort Calhoun
Station, Unit 2), LBP-77-5, 5 NRC 437 (1977).

Renewal Applicaﬁons - See Section 6.11 for Reactor License Renewal
Proceedings

Applications for a renewal of a license may be filed with the NRC. 10 CFR § 2.109
provides that where an application for renewal is filed at least 30 days prior to the
expiration of an existing license authorizing activities of a continuing nature, the existing
license will not be deemed to expire until the renewal application has been finally
determined. A construction permit is a "license" for these purposes. 10 CFR §
2.109(a)(1993). See AEA § 185, 42 U.S.C. 2235 ("[flor all other purposes of this Act, a
construction permit is deemed to be a 'license™); see also 10 CFR § 2.4. Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-10, 37 NRC 192,
202 n.38 (1993).

As part of its licensing and oversight responsibilities, the Commission may consider the
adequacy of a licensee's corporate organization and the integrity of its management.
The past performance of management may help indicate whether a licensee will comply
with agency standards. Georgia Institute of Technology (Georgia Tech Research
Reactor), CLI-95-12, 42 NRC 111, 120 (1995).

Because NRC regulations provide that operating license renewals do not have to furnish
information regarding the onsite storage of spent fuel or high level waste disposal, low-
level waste storage and disposal, and mixed waste storage and disposal, these subjects
are barred as contentions. Duke Energy Corp., LBP-98-33, 48 NRC 381, 391 (1998).

For environmental issues listed in Subpart A, Appendix B of 10 CFR 51 as Category 1
issues, the Commission resolved the issues generically for all plants and those issues
are not subject to further evaluation in any license renewal proceeding. See 61 Fed.
Reg. 28,467 (1996). Consequently, the Commission's license renewal regulations also
limit the information that the Applicant need include in its environmental report, see

10 CFR 51.171(d), and the matters the agency need consider in draft and final
supplemental environmental impact statements to the GEIS. See Florida Power & Light
Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), LBP-01-6, 53 NRC 138, 154
(2001). See generally Entergy Nuclear Generation Co. And Entergy Nuclear
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Operations, Inc. (Pilgrim Nuclear Power Station), LBP-06-24, 64 NRC 257, 278-79
(2006). .

Even when a GEIS has resolved a Category 1 issue generically, the applicant must still
provide additional analysis in its Environmental Report if new significant information may
bear on the applicability of the Category 1 finding at the particular plant. The
Commission has identified three methods by which petitioners can petition the NRC to
address significant new information that has arisen since the GEIS on Category 1 issues
was finalized: (1) petitioners may seek a waiver to a rule if they possess information that
may show that a generic rule would not serve its purpose at the specific plant; (2)
petitioners may petition the NRC to initiate a new rulemaking process; or (3) petitioners
may use the SEIS notice and comment process to request that the NRC forgo use of the
suspect generic finding and suspend license renewal proceedings, pending a new
rulemaking or update of the GEIS. However, the Commission treats all spent fuel
accidents as generic, whatever their cause. There is to be no litigation of spent fuel
accidents. Entergy Nuclear Generation Co. And Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), LBP-06-24, 64 NRC 257, 294-95 (2006).

10 CFR Part 51, Subpart A, Appendix B, Category 2 issues are site specific and must be

addressed by the applicant in its environmental report and by the NRC in its draft and

final supplemental environmental impact statements for the facility. Florida Power &

Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), LBP-01-6, 53 NRC 138,

153 (2001). The scope of the draft and final supplemental environmental impact

statement is limited to the matters that 10 CFR 51.33(c) requires the applicant to provide

in its environmental report. These requirements do not include severe accident risks, '

but only “severe accident mitigation alternatives (SAMA).” 10 CFR 51.53(c){3)(ii)(L).
The Commission, therefore, has left consideration of SAMAs as the only Category 2
issue with respect to severe accidents. Florida Power & Light Co. (Turkey Point Nuclear
Generating Plant, Units 3 & 4), LBP-01-6, 53 NRC 138, 160-161 (2001). See generally
Entergy Nuclear Generation Co. And Entergy Nuclear Operations, Inc. (Pilgrim Nuclear
Power Station), LBP-06-24, 64 NRC 257, 279-80 (2006).

Probabilistic risk assessments are not required for the renewal of an operating license.
Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), LBP-01-
6, 53 NRC 138, 159-160 (2001).

1.3 Applications for Early Site Review

The Commission's regulations in 10 CFR Part 2 have been amended to provide for an
adjudicatory early site review. See 10 CFR §§ 2.101(a-1), 2.600 to 2.606. These early
site review procedures, which differ in both form and effect from those of Subpart A of 10
CFR Part 52 and Appendix Q to 10 CFR Part 52 (formerly, 10 CFR Part 50), are
designed to result in the issuance of a partial initial decision with regard to site suitability
matters chosen by the applicant.

An applicant who seeks early site review is not required to own the proposed power
plant site. The real test for deciding on early site review is whether or not the applicant
can produce the information required by regulation and necessary for an effective
hearing. Puerto Rico Electric Power Authority (North Coast Nuclear Plant, Unit 1), ALAB- ‘

662, 14 NRC 1125, 1136 (1981).
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The Commission's early site review reguiations do not require that the applicant have a
"firm plan” to construct a plant at the site, but rather are meant to provide an opportunity
to resolve siting issues in advance of any substantial commitment of resources. 10 CFR
§ 2.101(a-1), §§ 2.600 et seq. Philadelphia Electric Co. (Fulton Generating Station, Units
1 and 2), ALAB-657, 14 NRC 967, 975-976 (1981).

Three years after the Licensing Board sanctioned a limited work authorization (LWA)
and before applicant had proceeded with any construction activity, applicant indicated it
wanted to amend its construction permit application to focus only on site suitability
issues. The Appeal Board adopted applicant's suggestion to "vacate without prejudice”
the decisions of the Licensing Board sanctioning the LWA. The Appeal Board remanded
the cause for proceedings deemed appropriate by the Licensing Board upon formal
receipt of an early site approval application. Delmarva Power & Light Company (Summit
Power Station, Units 1 and 2), ALAB-516, 9 NRC 5, 6 (1979).

1.4 Application for License Transfer

A formal application for a license transfer is not necessary where the current owner filed
for bankruptcy and the transfer was arranged in the settlement agreement and was
published in the Federal Register. Moab Mill Reclamation Trust (Atlas Mill Site), CLI-00-
7. 51 NRC 216, 219-220 (2000).

corporate control will affect a licensee’s existing financial and technical qualifications.
See 65 Fed. Reg. at 18,381 (2000). The transfer applicants need provide only
information bearing on the inquiry at hand, and not more extensive information that may
be required in other contexts. Northeast Nuclear Energy Co., et. al. (Millstone Nuclear
Power Station, Units 1, 2, and 3), CLI-00-18, 52 NRC 129 (2000). “A license transfer
proceeding is not a forum for a full review of all aspects of current plant operation.” GPU
Nuclear Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202-03
(2000), cited in Northeast Nuclear Energy Co., et. al. (Millstone Nuclear Power Station,
Units 1, 2, and 3), CLI-00-18, 52 NRC 129, 133 (2000).

‘ The question in indirect transfer cases is whether the proposed shift in ultimate

1.5 Form of Application for Construction Permit/Operating License

1.5.1 Form of Application for Initial License/Permit
Regulations permit the filing of an application in three parts: Antitrust Information;
SAR; and ER (10 CFR § 2.101). The application is initially treated as a "tendered
application” pending a preliminary Staff review for completeness. 10 CFR §
2.101(a)(2).

1.5.2 Form of Renewal Application for License/Permit

(RESERVED)
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1.6 Contents of Application

1.6.1 Incomplete Applications ‘

The determination as to whether an application is sufficiently complete for docketing
is for the Staff, rather than an adjudicatory board, to make. New England Power Co.
(NEP, Units 1 & 2), LBP-78-9, 7 NRC 271, 280 (1978).

A materials licensee may submit evidentiary material to supplement its license
application where intervenors seek to invalidate the license because of alleged
deficiencies and omissions in the license application. Curators of the University of
Missouri, LBP-90-45, 32 NRC 449, 454-55 (1990). See Curators of the University of
Missouri, LBP-91-31, 34 NRC 29, 109-110 (1991), clarified, LBP-91-34, 34 NRC 159
(1991).

Although the Commission by no means encourages defective applications, an
application which is minimally flawed is not automatically totally rejected. Further, the
application may be modified or improved as NRC review goes forward. Curators of
the University of Missouri, CLI-95-8, 41 NRC 386, 395 (1995). “An application need
not be rejected whenever an omission or error is found.” Consolidated Edison Co. of
New York and Entergy Nuclear Indian Point 2, LLC, and Entergy Nuclear Operations,
Inc. (Indian Point, Units 1 and 2), CLI1-01-19, 54 NRC 109, 131 (2001).

Pending staff review of a license extension application does not constitute a fatal
defect in the application and does not afford an adequate basis for a contention.
Such “open items” in license applications are not unusual and are generally not a

cause for concern since they must eventually be dealt with by the Staff before the :
license can be granted. Duke Energy Corp., LBP-98-33, 48 NRC at 381, 386-87 ‘
(1998).

It is not true that all licensee commitments must be converted into express license
conditions to be enforceable. Private Fuel Storage, L.L..C. (Independent Spent Fuel
Storage Instaliation), CLI-01-9, 53 NRC 232, 235-236 (2001).

For a materials license, having no final estimates, no final plan, and no final NRC
Staff review indicates that the NRC staff has not yet resolved all issues material to
licensing. Also, an adequate financial assurance plan is material to licensing. Hydro
Resources, Inc., CLI-00-8, 51 NRC 227, 241 (2000).

1.6.2 Material False Statements

Under Section 186 of the Atomic Energy Act of 1954 (42 U.S.C. § 2236), a license or
permit may be revoked for material false statements in the application. The
Commission depends on licensees and applicants for accurate information to assist
the Commission in carrying out its regulatory responsibilities and expects nothing less
than full candor from licensees and applicants. Randalil C. Orem, D.O., CLI-93-14, 37
NRC 423, 427 (1993).

Liability of an applicant or licensee for a material false statement in violation of

Section 186a of the Atomic Energy Act does not depend on whether the applicant or

licensee knew of the falsity. Consumers Power Co. (Midland Plant, Units 1 and 2),

ALAB-691, 16 NRC 897, 910 (1982), citing Virginia Electric and Power Co. (North

Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480 (1976), aff'd sub nom.

Virginia Electric and Power Co. v. Nuclear Regulatory Commission, 571 F.2d 1289 ‘
(4th Cir. 1978). '
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Licensee remains responsible fort'he contents of the application even if licensee used
a consultant to assist in the preparation of the application. Randall C. Orem, D.O.,
CLI-93-14, 37 NRC 423, 429 (1993).

Intent to deceive is irrelevant in determining whether there has been a material false
statement under Section 186a of the Atomic Energy Act; a deliberate effort to mislead
the NRC, however, is relevant to the matter of sanctions, once a material false
statement has been found. Consumer Power Co. (Midland Plant, Units 1 and 2)
ALAB-691, 16 NRC 897, 915 (1982); The Regents of the University of California
(UCLA Research Reactor), LBP-84-22, 19 NRC 1383, 1387 (1984).

In Virginia Electric & Power Co. (North Anna Power Station, Units 1 & 2), ALAB-324,
3 NRC 347 (1976), the Appeal Board heid that:

) A statement may be "false" within the meaning of Section 186 even ifit is
made without knowledge of its falsity - i.e., scienter is not a necessary
element of a false statement under Section 186.

(2) Information is material under Section 186 if it would have a natural tendency
or capability to influence the decision of the person or body to whom it is to be
submitted - i.e., the information is material if a reasonable Staff member would
consider it in reaching a conclusion. The information need not be relied upon
in fact. '

Under Section 186a of the Atomic Energy Act, the test for materiality is whether the
information is capable of influencing the decisionmaker, not whether the
decisionmaker would, in fact, have relied on it. Determinations of materiality require
careful, common sense judgments of the context in which information appears and
the stage of the licensing process involved. Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-691, 16 NRC 897, 910 (1982), citing Virginia Electric and Power
Co. (North Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480 (1976), affd
sub nom. Virginia Electric and Power Co. v. Nuclear Requlatory Commission, 571
F.2d 1289 (4th Cir. 1978); Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), ALAB-774, 19 NRC 1350, 1358 (1984); The Regents of the
University of California (UCLA Research Reactor), LBP-84-22, 19 NRC 1383, 1408-
09 (1984); Randall C. Orem, D.O., CLI-93-14, 37 NRC 423, 427-29 (1993).

The mere existence of a question or discussion about the possible materiality of
information does not necessarily make the information material. Consumers Power
Co. (Midland Plant, Units 1 and 2) ALAB-691, 16 NRC 897, 914 (1982). The nature
(e.g., physical attributes and capabilities) and status of an applicant's proposed
facility are material matters in a decision whether to grant a radioactive byproduct
materials license. Randall C. Orem, D.O., CLI-93-14, 37 NRC 423, 428 (1993).

The Commission that it need not rely on a false statement in order for it to be
material, nor must the statement in fact induce the agency to grant an application.
Randall C. Orem, D.O., CLI-93-14, 37 NRC 423, 428 (1993).




For each alleged misrepresentation, section 186 of the Atomic Energy Act of 1954, as
amended (42 U.S.C. § 2236), requires that the Board be apprised of the following as ‘
precisely as possible: (1) what was said, (2) in what context the statement existed,

(3) the proof that the statement was inaccurate or incomplete, (4) when (if applicable)

the statement was corrected, and (5) whether the Board should be concerned about

the length of delay between the statement and when it was corrected. This will

require proof of the time line of actual events, demonstrating not only that they

occurred but also when they occurred. In addition, the Board will require that the

proof offered will make some allowance for inaccuracies in expression,

understanding, and memory. Georgia Power Company (Vogtle Electric Generating

Plant, Units 1 and 2) LBP-94-37, 40 NRC 288, 303-04 (1994).

In Virginia Electric & Power Co. (North Anna Power Station, Units 1 & 2), CLI-76-22, 4
NRC 480 (1976), the Commission affirmed the Appeal Board's rulings supra and, in
addition, held that silence (omissions) as to material facts regarding issues of major
importance to licensing decisions is included in the Section 186 phrase "material false
statement" since such an interpretation will effectuate the health and safety purposes
of the Act. Thus, the sanctions of Section 186 apply not only to affirmative
statements but to omissions of material facts important to health and safety.

A "material false statement” under Section 186a of the Atomic Energy Act
encompasses omissions as well as affirmative statements. Consumers Power Co.
(Midland Plant, Units 1 and 2), ALAB-691, 16 NRC 897, 911 (1982), citing Virginia
Electric and Power Co. (North Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC

480, 489 (1976), aff'd sub nom. Virginia Electric and Power Co. v. Nuclear Regulatory ‘

Commission, 571 F.2d 1289 (4th Cir. 1978); Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-774, 19 NRC 1350, 1357 (1984). The
Commission has indicated, however, that it is reconsidering its views on what
constitutes a material false statement in this regard. See 49 Fed. Reg. 8583, 8584

(1984).

Information concerning a licensee's or applicant's intent to deceive may call into
question its "character,” a matter the Commission is authorized to consider under
Section 182 of the Atomic Energy Act, 42 U.S.C. 2232a, or its ability and willingness
to comply with Agency regulations, as Section 103b, 42 U.S.C. § 2133b, requires.
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-691, 16 NRC 897, 915
n.25 (1982). ’

False statements, if proved, could signify lack of management character sufficient to
preclude an award of an operating license, at least as long as responsible individuals
retained any responsibilities for the project. Consumers Power Co. (Midland Plant,
Units 1 and 2), LBP-84-20, 19 NRC 1285, 1297 (1984), citing Houston Lighting and
Power Co. (South Texas Project, Units 1 and 2), LBP-84-13, 19 NRC 659, 674-75
(1984), and Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-83-2, 17 NRC
69, 70 (1983).

A deliberate false statement or withholding of material information would warrant the-
imposition of a severe sanction. Not only are material false statements and omissions
punishable under Sections 234 and 186 of the Atomic Energy Act, but deliberate
planning for such statements or concerns on the part of applicants or licensees would ‘
be evidence of bad character that could warrant adverse licensing action even where
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those plans are not carried to fruition. When parties and their attorneys engage in
conduct which skirts close to the line of improper conduct, they are running a grave
risk of serious sanction if they cross that line. Consumers Power Co. (Midland Plant,
Units 1 and 2), CLI-83-2, 17 NRC 69, 70 (1983).

The penalties that flow from making a false statement to a presiding officer and the
NRC staff, including the possibility of criminal violations under 18 U.S.C. § 1001 and
agency enforcement actions, can be sufficient to ensure compliance without the
additional step of incorporating into a decision a list of commitments that an applicant
has clearly acknowledged it accepts and will fulfill. Private Fuel Storage, L.L.C.
(Independent Spent Fue! Storage Installation), CLI-01-9, 53 NRC 232, 410 (2001),
citing Florida Power & Light Co. (Turkey Point Nuclear Generating Plants, Units 3 and
4), ALAB-898, 28 NRC 36, 41 n.20 (1988) (holding that there was no need to
incorporate applicant commitment in order given potential Staff enforcement).

1.7 Docketing of License/Permit Application

If the application is found to be complete, a docket number will be assigned and the
applicant and other appropriate officials notified. 10 CFR § 2.101(a)(3).

1.8 Notice of License/Permit Application

1.8.1 Publication of Notice in Federal Register

The Federal Register Act (44 U.S.C. § 1508) provides that a publication of a notice in
the Federal Register constitutes notice to all persons residing in the United States.
Consolidated Edison Co. (Indian Point Station, Unit No. 2), LBP-82-1, 15 NRC 37, 40
(1982).

One may be charged with notice of matters published in the Federal Register.
Houston Lighting & Power Co. (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-574, 11 NRC 7 (1980). (Note - The Appeal Board expressly declined to reach
the question of whether the Federal Register notice bound the petitioners to its terms.
Id. at 10).

The notice to parties wishing to intervene in hearings before the Commission
published in the Federal Register is notice to all the world. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-82-76, 16 NRC 1029, 1085
(1982). '

In Tennessee Valley Authority (Yellow Creek Nuclear Plant, Units 1 & 2), ALAB-445,
6 NRC 865 (1977), it was held that, while 10 CFR § 2.104(a) requires that notice of
hearing initiating a construction permit proceeding be published in the Federal
Register at least 30 days prior to commencement of hearing, it does not require that
such notice establish the time, place and date for all phases of the evidentiary
hearings. However, in an unpublished opinion issued on December 12, 1977, the
Federal District Court for the Northern District of Mississippi held that the
interpretation of the notice requirements by the Appeal Board in Yellow Creek was
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erroneous and that at least 30 days prior public notice of the time, place and date of
hearing must be provided. ‘

There appears to be no requirement that the rights of interested local governmental
bodies to be made parties to a proceeding be spelled out in the notice of opportunity
for hearing. Thus, a notice of opportunity for hearing is not defective simply because
it fails to state the right of an interested governmental body to participate in a
proceeding. Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-
37, 8 NRC 575, 585 (1978).

1.8.2 Amended Notice After Addition of New Owners
(RESERVED)

1.8.3 Notice on License Renewal
(RESERVED)

1.9 Staff Review of License/Permit Application

An ASLB has ruled that the Staff has a right to continue to meet privately with parties

even though a hearing has been noticed, and that, while an ASLB has supervisory

authority over Staff actions that are part of the hearing process, it has no such authority

with regard to the Staff's review process. Northeast Nuclear Energy Co. (Montague

Nuclear Power Station, Units 1 & 2), LBP-75-19, 1 NRC 436 (1975). ‘

The Staff has adopted a meeting policy which is reflected in NRC Management Directive
3.5, "Attendance at NRC Staff Sponsored Meetings" (April 2007).

Note that 10 CFR § 2.102 explicitly provides that the Staff may request any one party to
a proceeding to confer informally with the Staff during the Staff's review of an

application.

In the absence of a demonstration that meetings were deliberately being scheduled with
a view to limiting the ability of intervenors' representatives to attend, the imposition of
hard and fast rules would needlessly impair the Staff's ability to obtain information. The
Staff should regard the intervenor's opportunity to attend as one of the factors to be
taken into account in making its decisions on the location of such meetings. Fairness
demands that all parties be informed of the scheduling of such meetings at the same
time. Consolidated Edison Co. of N.Y. (indian Point, Unit 2) and Power Authority of the
State of N.Y. (Indian Point, Unit 3), CLI-82-41, 16 NRC 1721, 1722-23 (1982).

Adjudicatory boards lack the power to direct the Staff in the performance of its
independent responsibilities and, under the Commission's regulatory scheme, boards
cannot direct the Staff to suspend review of an application, preparation of an
environmental impact statement or work, studies or analyses being conducted or
planned as part of the Staff's evaluation of an application. New England Power Co.
(NEP, Units 1 & 2), LBP-78-9, 7 NRC 271, 278-79 (1978).

The Staff produces, among other documents, the Safety Evaluation Report (SER) and ‘
the Draft and Final Environmental Statements (DES and FES). The studies and
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analyses which resulit in these reports are made independently by the Staff, and
Licensing Boards have no rule or authority in their preparation. The Board does not
have any supervisory authority over that part of the application review process that has
been entrusted to the Staff. Arizona Public Service Co. (Palo Verde Nuclear Generating
Station, Units 2 and 3), LBP-83-36, 18 NRC 45, 48-49 (1983), citing New England Power
Co. (NEP Units 1 and 2), LBP-78-9, 7 NRC 271 (1978). See Offshore Power Systems
(Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 206-07 (1978).

It is up to the Staff to decide its priorities in the review of applications. Carolina Power &
Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3 & 4), ALAB-581, 11 NRC
233, 238 (1980), modified, CLI-80-12, 11 NRC 514, 517 (1980). However, where a
Licensing Board finds that the Staff cannot demonstrate a reasonable cause for its delay
in submitting environmental statements, the Board may issue a ruling noting the
unjustified failure to meet a publication schedule and then proceed to hear other matters
or suspend proceedings until the Staff files the necessary documents. The Board, sua
sponte or on motion of one of the parties, may refer the ruling for review. Offshore
Power Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 207 (1978).

One aspect of the NRC role in regulating nuclear power plants is to provide criteria
forming the engineering baseline against which licensee system designs, including
component specifications, are judged for adequacy. It has not been the Staff's practice
to certify that any particular components are qualified for nuclear service, but, rather, it
independently reviews designs and analyses, qualification documentation and quality
assurance programs of licensees to determine adequacy. This review approach is
consistent with the NRC's responsibilities under the Atomic Energy Act of 1954, as
amended, and the Energy Reorganization Act of 1974 (42 U.S.C. 5801 et seq.). Petition
for Emergency and Remedial Action, CLI-78-6, 7 NRC 400, 426 (1978).

Pursuant to 10 CFR § 50.47(a)(1), the NRC must find, prior to the issuance of a license
for the full-power operation of a nuclear power reactor, that the state of onsite and offsite
emergency preparedness provides reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency. Consolidated
Edison Co. of New York (Indian Point, Unit 2) and Power Authority of the State of New
York (Indian Point, Unit 3), CLI-83-16, 17 NRC 1006, 1008 (1983); Detroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), ALAB-730, 17 NRC 1057, 1063-64 (1983);
Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17
NRC 1076, 1094 n.22 (1983); Public Service Co. of New Hampshire (Seabrook Station,
Units 1 and 2), ALAB-737, 18 NRC 168, 172 (1983); Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479, 506 (1986), Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-86-13, 24 NRC 22, 29
(1986); Cleveland Electric llluminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
CLI-86-22, 24 NRC 685, 693-94 (1986), aff'd on other grounds sub nom. Ohio v. NRC,
814 F.2d 258 (6th Cir. 1987); Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-857, 25 NRC 7, 12 (1987).

The NRC is not required to make a new finding on the-adequacy of emergency
preparedness plans for the issuance of a renewed nuclear power reactor operating
license. 10 CFR § 50.47(a)(1), 56 Fed. Reqg. 64943, 64966-67 (Dec. 13, 1991). In
accordance with Section 50.47(a)(2), the Commission is to base its finding on a review



of FEMA's "findings and determinations as to whether State and local emergency plans
are adequate and capable of being implemented"”, and on a review of the NRC Staff
assessment of applicant's onsite emergency plans. Louisiana Power and Light Co.
(Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076, 1094 n.22 (1983);
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-730, 17 NRC 1057,
1063-64 (1983); Union Electric Co. (Callaway Plant, Unit 1), ALAB-754, 18 NRC 1333,
1334-1335 (1983), affirming, LBP-83-71, 18 NRC 1105 (1983); Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-85-12, 21 NRC 644, 652 (1985);
Cleveland Electric liluminating Co. (Perry Nuclear Power Plant, Units 1 and 2), CLI-86-
22,24 NRC 685, 693 (1986), aff'd sub nom. on other grounds, Ohio v. NRC, 814 F.2d
258 (6th Cir. 1987). However, 10 CFR 50.47(a)(2) does not mandate that a Board's
finding on the adequacy of an emergency plan must be based on a review of FEMA
findings and determinations. Since 10 CFR § 50.47(a)(2) also provides that any other
information available to FEMA may be considered in assessing the adequacy of an
emergency plan, a Board may rely on such evidence, properly admitted into the hearing
record, when FEMA findings and determinations are not available. Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-905, 28 NRC 515, 531-32 (1988).
) In any NRC licensing proceeding, a FEMA finding will constitute a rebuttable

presumption on a question of the adequacy of an emergency plan. Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-717, 17 NRC
346, 378 (1983), citing 10 CFR § 50.47(a)(2); Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-85-12, 21 NRC 644, 655 (1985); Carolina Power
and Light Co. and North Carolina Eastern Municipal Power Agency (Shearon Harris
Nuclear Power Plant), LBP-85-49, 22 NRC 899, 910 (1985); Carolina Power and Light
Co. and North Carolina Eastern Municipal Power Agency (Shearon Harris Nuclear
Power Plant), LBP-86-11, 23 NRC 294, 365 (1986); Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479, 499 (1986); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-845, 24 NRC 220, 239
(1986); Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-
88-32, 28 NRC 667, 714 (1988), aff'd in part and rev'd in part on other grounds, ALAB-
924, 30 NRC 331 (1989); Public Service Co. of New Hampshire (Seabrook Station, Units

1 and 2), LBP-89-32, 30 NRC 375, 397, 624 (1989), rev'd in part on other grounds and
remanded ALAB-937, 32 NRC 135 (1990), affd in part and rev'd in part on other
grounds, ALAB-941, 32 NRC 337 (1990), and aff'd on other grounds, ALAB-947, 33
NRC 299 (1991). E Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
1), ALAB-861, 25 NRC 129, 139 n.38 (1987); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-924, 30 NRC 331, 360 (1989). The
presumptive validity of FEMA findings does not depend upon the presentation of
testimony by FEMA witnesses. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-89-32, 30 NRC 375, 437 (1989), rev'd in part on other
grounds and remanded, ALAB-937, 32 NRC 135 (1990), affd in part and rev'd in part on
other grounds, ALAB-941, 32 NRC 337 (1990), and aff'd on other grounds, ALAB-947,
33 NRC 299 (1991).

If the Staff determines that the cumulative radiological impacts of a license applicant’s
proposed project will be inimical to the public health and safety, it must take steps to
address those impacts by imposing license conditions that avoid such harm, or, if such
mitigating measures would be unavailing, deny the license application. Hydro
Resources, Inc., LBP-06-1, 63 NRC 41, 60 (2006), affd, CLI-06-14, 63 NRC 510 (2006).

JANUARY 2009 APPLICATIONS 10



A Staff review of an application is an aid to the:Commission in determining if a hearing is
needed in the public interest. Without the Staff's expert judgment the Commission
probably cannot reach an informed judgment on the need for a hearing in the public
interest. Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3
& 4), ALAB-581, 11 NRC 233, 235 (1980), modified, CLI-80-12, 11 NRC 514 (1980).

In an operating license proceeding (with the exception of certain NEPA issues), the
applicant's license application is in issue, not the adequacy of the Staff's review of the
application. An intervenor is thus free to challenge directly an unresolved generic safety
issue by filing a proper contention, but it may not proceed on the basis of allegations that
the Staff has somehow failed in its perfformance. Pacific Gas & Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 & 2), ALAB-728, 17 NRC 777, 807 (1983), review
denied, CLI-83-32, 18 NRC 1309 (1983). See Curators of the University of Missouri,
LBP-91-31, 34 NRC 29, 108-109 (1991), clarified, LBP-91-34, 34 NRC 159 (1991), affd,
CLI-95-1, 41 NRC 71, 121 (1995).

1.10 Withdrawal of Application for License/Permit/Transfer

10 CFR § 2.107(a) provides, in part, that “[t}he Commission...may, on receiving a
request for withdrawal of an application, deny the application or dismiss it with prejudice.
If the application is withdrawn prior to issuance of a notice of hearing, the Commission
shall dismiss the proceeding. Withdrawal of an application after the issuance of a notice
of hearing shall be on such terms as the presiding officer may prescribe.” See Dairyland
Power Cooperative (LaCrosse Boiling Water Reactor), LBP-88-15, 27 NRC 576, 581

(1988).

A Licensing Board has no jurisdiction to impose conditions on the withdrawal of an
application for an operating license where the applicant has filed a motion to terminate
the operating license proceeding prior to the Board's issuance of a notice of hearing on
the application. Public Service Co. of Indiana (Marble Hill Nuclear Generating Station,
Units 1 and 2), LBP-86-37, 24 NRC 719, 724 (1986), citing 10 CFR § 2.107(a). See
Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 & 2), LBP-91-36, 34 NRC
193, 195 (1991). A notice of hearing is only issued after a Board considers any requests
for hearing and intervention petitions which may have been submitted, and makes a
determination that a hearing is warranted. Thus, the notice of receipt of an application
for an operating license, notice of proposed action, and notice of opportunity for hearing
are not functionally the notice of hearing referred to in 10 CFR § 2.107(a). Public
Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), LBP-86-
37, 24 NRC 719, 723-24 (1986).

Where a party has prevailed or is about to prevail, an unconditional withdrawal cannot '
be approved. Duke Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), LBP-8281,
16 NRC 1128, 1135 (1982).

While Section 2.107 is phrased primarily in terms of requests for withdrawal of an
application by an applicant, the Commission itself has entertained such requests made
by other parties to a construction permit proceeding, Consumers Power Company
(Quanicassee Plant, Units 1 & 2), CLI-74-29, 8 AEC 10 (1974), and has indicated that
such a request is normally to be directed to, and ruled upon by, the Atomic Safety and
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(Quanicassee Plant, Units 1 & 2), CLI-74-37, 8 AEC 627, n.1 (1974). Thus, it appears
that a Licensing Board has the authority, under 10 CFR § 2.107, to consider a motion to
compel withdrawal of an application filed by a party other than the applicant.

Licensing Board presiding in the proceeding. Consumers Power Company '

The filing of an application to construct a nuclear power plant is wholly voluntary. The
decision to withdraw an application is a business judgment. The law on withdrawal does
not require a determination of whether the decision is sound. Pacific Gas & Electric Co.
(Stanislaus Nuclear Project, Unit 1), LBP-83-2, 17 NRC 45, 51 (1983).

Where an applicant abandons its construction of a nuclear facility and requests that the
construction permit proceeding be terminated prior to resolution of issues raised on
appeal from the initial decision authorizing construction, fundamental fairness dictates
that termination of the proceedings be accompanied by a vacation of the initial decision
on the ground of mootness. Rochester Gas & Electric Corporation (Sterling Power
Project, Nuclear Unit 1), ALAB-596, 11 NRC 867, 869 (1980); United States Department
of Energy (Clinch River Breeder Reactor Plant), ALAB-755, 18 NRC 1337, 1338-1339
(1983), vacating L BP-83-8, 17 NRC 158 (1983). '

Withdrawal of a license transfer application also moots an adjudicatory proceeding on
the proposed transfer. Niagara Mohawk Power Corp., et. al. (Nine Mile Point Nuclear
Station, Units 1 & 2), CLI-00-9, 51 NRC 293, 294 (2000).

The terms prescribed at the time of withdrawal must bear a rational relationship to the

conduct and legal harm at which they are aimed. The record must support any findings

concerning the conduct and harm in question. Duke Power Co. (Perkins Nuclear ‘
Station, Units 1, 2 and 3), LBP-82-81, 16 NRC 1128, 1134 (1982), citing LeCompte v.

Mr. Chip, Inc., 528 F.2d 601, 604 (5th Cir. 1976); 5 Moore's Federal Practice §41.05(1)

at 41-58.

Intervenors have standing to seek a dismissal with prejudice or to seek conditions on a
dismissal without prejudice to the exact extent that they may be exposed to legal harm

by a dismissal. Duke Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), LBP-8281,
16 NRC 1128, 1137 (1982).

A Licensing Board has substantial leeway in defining the circumstances in which an
application may be withdrawn but the withdrawal terms set by the Board must bear a
rational relationship to the conduct and legal harm at which they are aimed.

Philadelphia Electric Co. (Fulton Generating Station, Units 1 and 2), ALAB-657, 14 NRC
967, 974 (1981), Pacific Gas and Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-
83-2, 17 NRC 45, 49 (1983).

Under 10 CFR § 2.107(a), withdrawal of an application after the issuance of a notice of
hearing shall be on such terms as the presiding officer may prescribe. However, to
make a serious case for conditions, the Intervenors reasonably can be held to an
obligation to offer some indication of their objective. The proponent of litigation always
bears the burden of explaining which direction the litigation will take. Sequoyah Fuels
Corp. (Gore, Oklahoma site), CLI-95-2, 41 NRC 179, 191-93 (1995).

The applicant for a license bears the cost of Staff work performed for its benefit, whether .
or not it withdraws its application prior to fruition. Puerto Rico Electric Power Authority
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I (North Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1137 (1981).

The antitrust information required to be filed under 10 CFR § 50.33a is part of the permit
application; therefore, any applicant who wishes to withdraw after filing antitrust
information, must comply with the Commission's rule governing withdrawal of license
applications (10 CFR § 2.107(a)), even if a hearing on the application had not yet been
scheduled. To instead file a Notice of Prematurity and Advice of Withdrawal is an
impermissible unilateral withdrawal, and the filing will be treated as a formal request for
withdrawal under 10 CFR § 2.107(a). Pacific Gas & Electric Co. (Stanislaus Nuclear
Project, Unit 1), CLI-82-5, 15 NRC 404, 405 (1982).

With regard to design changes affecting an application, where there is a fairly substantial
change in design not reflected in the application, the remedy is not summary judgment
against the applicant, nor is withdrawal and subsequent refiling of the application
necessarily required. Rather, an amendment of the application is appropriate. Public
Service Co. of New Hampshire (Seabrook Station, Units 1 & 2), LBP-74-36, 7 AEC 877 .

(1974).

1.10.1 Withdrawal Without Prejudice

An applicant may withdraw its application without prejudice unless there is legal harm
to the intervenors or the public. Duke Power Co. (Perkins Nuclear Station, Units 1, 2
" and 3), LBP-82-81, 16 NRC 1128, 1134 (1982), citing LeCompte v. Mr. Chip. Inc.,

528 F.2d 601, 604 (5th Cir. 1976). The Board may attach reasonable conditions on a
withdrawal without prejudice to protect intervenors and the public from legal harm.
Duke Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), LBP-82-81, 16 NRC
1128, 1134 (1982), citing LeCompte v. Mr. Chip. Inc., 528 F.2d 601, 604 (5th Cir.
1976).

Where a decommissioning plan submitter withdraws its plan and the proceedings are
dismissed without prejudiced to allow for possible future resubmission, and the
applicant does later submit a new decommissioning plan, the Board may decide, out
of fairness and based upon the totality of the circumstances, to allow an intervenor in
the original proceeding to intervene in the new proceeding without filing a new
hearing request. U.S. Army (Jefferson Proving Ground Site), LBP-05-25, 62 NRC
435, 440-41 (2005). '

The possibility of another hearing, standing alone, does not justify either a dismissal
with prejudice or conditions on a withdrawal without prejudice. That kind of harm, the
possibility of future litigation with its expenses and uncertainties, is the consequence
of any dismissal without prejudice. It does not provide a basis for departing from the
usual rule that a dismissal should be without prejudice. Duke Power Co. (Perkins
Nuclear Station, Units 1, 2, and 3), LBP-82-81, 16 NRC 1128, 1135 (1982), citing
Jones v. SEC, 298 U.S. 1, 19 (1936); 5 Moore's Federal Practice 41.05(1) at 41-72 to
41-73 (2nd ed. 1981); Pacific Gas & Electric Co. (Stanislaus Nuclear Project, Unit 1),
LBP-83-2, 17 NRC 45, 50 (1983).

‘ In the circumstances of a mandatory licensing proceeding, the fact that the motion for
withdrawal comes after most of the hearings should not operate to bar a withdrawal
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nonsuit as to particular issues. Duke Power Co. (Perkins Nuclear Station, Units 1, 2
and 3), LBP-82-81, 16 NRC 1128, 1136 (1982).

without prejudice where the applicant has prevailed or where there has been a ‘

Where a motion for leave to withdraw a license application without prejudice has
been filed with both an Appeal Board and a Licensing Board, it is for the Licensing
Board, if portions of the proceeding remain before it, to pass upon the motion in the
first instance. As to whether withdrawal should be granted without prejudice, the
Board is to apply the guidance provided in Philadelphia Electric Co. (Fulton
Generating Station, Units 1 and 2), ALAB-657, 14 NRC 967 (1981) and Puerto Rico
Electric Power Authority (North Coast Nuclear Piant, Unit 1), ALAB-662, 14 NRC
1125 (1981). Duke Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), ALAB-668,
15 NRC 450, 451 (1982) :

A Board may authorize the revocation of a Limited Work Authorization and the
withdrawal of an application without prejudice after determining the adequacy of the
applicant's site redress plan and clarifying the responsibilities of the applicant and
Staff in the event that an alternate use for the site is found before redress is
completed. United States Dep’t of Energy, Project Management Corp., Tennessee
Valley Authority (Clinch River Breeder Reactor Plant), LBP-85-7, 21 NRC 507 (1985).

1.10.2 Withdrawal With Prejudice

Following a request to withdraw an application the Board may dismiss the case
"without prejudice," signifying that no disposition on the merits was made; or "with
prejudice,” suggesting otherwise. (10 CFR § 2.107(a), 10 CFR § 2.321 (formerly ‘
2.721(d))). A dismissal with prejudice requires some showing of harm to either a
party or the public interest in general and requires careful consideration of the
circumstances, giving due regard to the legitimate interests of all parties. It is well
settled that the prospect of a second lawsuit or another application does not provide
the requisite quantum of legal harm to warrant dismissal with prejudice. Puerto Rico
Electric Power Authority (North Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC
1125, 1132, 1135 (1981); Philadelphia Electric Co. (Fulton Generating Station, Units
1 and 2), ALAB-657, 14 NRC 967, 973, 978-979 (1981); Duke Power Co. (Perkins
Nuclear Station, Units 1, 2 & 3), LBP-8281, 16 NRC 1128, 1134 (1982), citing Fed.R.
Civ.P. 41(a)(1), (2); LeCompte v. Mr. Chip Inc., 528 F.2d 601, 603 (5th Cir. 1976),
citing 5 Moore's Federal Practice, §41.05 (2d ed. 1981).

General allegations of harm to property values, unsupported by affidavits or
unrebutted pleadings, do not provide a basis for dismissal of an application with
prejudice. Philadelphia Electric Co. (Fulton Generating Station, Units 1 and 2), LBP-
84-43, 20 NRC 1333, 1337 (1984), citing Puerto Rico Electric Power Authority (North
Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1133-34 (1981), Philadelphia
Electric Co. (Fulton Generating Station, Units 1 & 2), ALAB-657, 14 NRC 967, 979

(1981).

Allegations of psychological harm from the pendency of the application, even if
supported by the facts, do not warrant the dismissal of an application with prejudice.
Philadelphia Electric Co. (Fulton Generating Station, Units 1 and 2), LBP-84-43, 20 .

NRC 1333, 1337-1338 (1984), citing Metropolitan Edison Co. v. People Against
Nuclear Energy, 460 U.S. 766 (1983).
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The Commission has the authority to condition-the withdrawal of a license application
on such terms as it thinks just. See 10 CFR 2.107(a). However, dismissal with
prejudice is a severe sanction which should be reserved for those unusual situations
which involve substantial prejudice to the opposing party or to the public interest in
general. Puerto Rico Electric Power Authority (North Coast Nuclear Plant, Unit 1),
ALAB-662, 14 NRC 1125, 1132-1133 (1981); Cincinnati Gas and Electric Co. (William
H. Zimmer Nuclear Power Station, Unit 1), LBP-84-33, 20 NRC 765, 767-768 (1984);
Yankee Atomic Electric Co. (Yankee Nuclear Power Station), LBP-99-27, 50 NRC 45,
51 (1999). )

1.11 Abandonment of Application for License/Permit

When the applicant has abandoned any intention to build a facility, it is within the
Licensing Board's power to dismiss the construction permit application. Puerto Rico
Electric Power Authority (North Coast Nuclear Plant, Unit 1), ALAB-605, 12 NRC 153,
154 (1980).

' .
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2.0 PREHEARING MATTERS

2.1 Scheduling of Hearings

(See Section 3.3)

2.2 Necessity of Hearing

A person requesting a hearing must make some threshold showing that a hearing would
be necessary to resolve opposing and supported factual assertions. Kerr-McGee
Corporation (West Chicage Rare Earths Facility), CLI-82-2, 15 NRC 232, 245, 256
(1982), affd sub nom, City of West Chicago v. NRC, 701 F.2d 632 (7th Cir. 1983).

The objectives of the NRC adjudicatory procedures and policies are threefold: to provide
a fair hearing process, to avoid unnecessary delays in the NRC's review and hearing
process, and to produce an informed adjudicatory record that supports agency
decisionmaking on public health and safety, the common defense and security, and the
environment. Hydro Resources, Inc., CLI-01-4, 53 NRC 31, 38 (2001).

There is no general right to a hearing for a hearing’s sake. Northeast Nuclear Energy
Co. (Millstone Nuclear Power Stations, Units 2 and 3), LBP-01-10, 53 NRC 273, 282

(2001).

Atomic Energy Act Section 189a(1), which provides the opportunity to request a hearing
to any person whose interest may be affected by a proceeding, confers hearing rights on
licensees as well as on interested members of the public. Ohio Edison Co. (Perry
Nuclear Power Plant, Unit 1) and Cleveland Electric llluminating Co. and Toledo Edison
Co. (Perry Nuclear Power Plant, Unit 1, Davis-Besse Nuclear Power Station, Unit 1),
CLI-92-11, 36 NRC 47, 53-54 (1992).

Once a notice of opportunity for hearing has been published and a request for a hearing
has been submitted, the decision as to whether a hearing is to be held no longer rests
with the Staff but instead is transferred to the Commission or an adjudicatory tribunal
designated to preside in the proceeding. Dairyland Power Cooperative (La Crosse
Boiling Water Reactor), LBP-80-26, 12 NRC 367, 371 (1980); ALAB-618, 12 NRC 551
(1980).

The Commission's summary disposition rule (10 CFR § 2.710 (formerly 2.749)) gives a
party a right to an evidentiary hearing only where there is a genuine issue of material
fact and the party is entitled to a decision as a matter of law. An important effect of this
principle is that applicants for licenses may be subject to substantial expense and delay
when genuine issues have been raised, but are entitled to an expeditious determination,
without need for an evidentiary hearing on all issues which are not genuine. Consumers
Power Co. (Big Rock Point Plant), LBP-82-8, 15 NRC 299, 301 (1982).

An adjudication need not necessarily involve a hearing. “Adjudication” includes any
agency process for the formulation of an order. An order may be developed in a
licensing process, i.e. an agency process respecting the modification of a license.
Licensees can request a hearing on such an order; the fact that they may not makes the
proceeding no less an adjudication. All Power Reactor Licensees and Research
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Reactor _Licensees who Transport Spent Nuclear Fuel, CLI-05-06, 61 NRC 37, 41
(2005). ‘

2.2.1 Materials License Hearings

Constitutional due process does not require a formal adjudicatory hearing for a
materials licensing case where the intervenors have not specified any health, safety,
and environmental concerns which constitute liberty or property interests subject to due
process protection, where the issues can be evaluated fully and fairly without using
formal trial-type procedures, and where formal hearing procedures would add
appreciably to the government's administrative burden. Sequoyah Fuels Corporation
(Sequoyah UF6 to UF4 Facility), CLI-86-17, 24 NRC 489, 495-498 (1986).

Current NRC environmental regulations do not specify what type of hearing may be
required for any Staff environmental finding regarding a materials license action.
Sequoyah Fuels Corporation (Sequoyah UF6 to UF4 Facility), CLI-86-17, 24 NRC 489,
498 (1986).

The Staff may issue an amendment to a materials license without providing prior notice
of an opportunity for a hearing. Curators of the University of Missouri, LBP-90-18, 31
NRC 559, 5674 (1990).

There is no statutory entitlement to a formal on-the-record hearing under the Atomic

Energy Act or NRC regulations with regard to materials licensing actions. Kerr-McGee

Corp. (West Chicago Rare Earths Facility), CLI-82-21, 16 NRC 401, 402 (1982); aff'd

sub nom. City of West Chicago v. NRC, 701 F.2d 632 (7th Cir. 1983). Rockwell ‘
International Corp. (Energy Systems Group Special Nuclear Materials License No

SNM-21), CLI-83-15, 17 NRC 1001, 1002 (1983).

Section 193 of the Atomic Energy Act of 1954, as amended, requires a formal on-the-
record hearing for the initial licensing of a uranium enrichment facility.

2.2.2 Operating License/Amendment Hearings

In the Seabrook operating license proceeding, the intervenors sought to litigate
contentions involving the low-power testing even though the record had already closed.
On appeal, the intervenors argued that the Licensing Board violated their right to a
hearing on all issues material to the granting of a full-power operating license, Atomic
Energy Act § 189a, by requiring that the intervenors' contentions meet the standards
for reopening the record, 10 CFR § 2.326(a) (fomerly 2.734(a)). The Appeal Board
affirmed the Licensing Board decision, noting that: (1) although the intervenors labeled
their contentions "low-power testing contentions”, they actually raised issues which
involved generic operational questions about plant readiness for full-power operation
which could have been raised when the hearing began, Seabrook, supra, 32 NRC at
233-34, 240-41; and (2) while low-power testing is material to the operation of a
licensed facility, it is not material to the initial issuance or grant of a full-power license,
Seabrook, supra, 32 NRC at 234-37.

license amendment within the meaning of § 189a(1) of the Atomic Energy Act (AEA)

A licensee request to suspend the antitrust conditions in its operating license is a
which provides a hearing to any person whose interest may be affected by any ‘
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proceeding for the granting, suspending, revoking, or amending of any license. Ohio
Edison Co. (Perry Nuclear Power Plant, Unit 1) and Cleveland Electric lHuminating Co.
and Toledo Edison Co. (Perry Nuclear Power Plant, Unit 1; Davis-Besse Nuclear
Power Station, Unit 1), LBP-91-38, 34 NRC 229, 238-39 (1991), affd in part and
appeal denied, CLI-92-11, 36 NRC 47, 53-54 (1992). The NRC Staff's initial technical
and legal assessment of a license amendment application and its determination
concerning the propriety of the request cannot substitute for the adjudicatory hearing to
which the licensee would otherwise be entitled under AEA § 189a. Perry and Davis-
Besse, supra, 34 NRC at 239, affd in part and appeal denied, CLI-92-11, 36 NRC 47,
60 (1992).

2.2.3 Hearings on Exemptions

An exemption from the regulations, standing alone, is not an action for which section
189 of the AEA requires an opportunity for a hearing. Commonwealth Edison Co. (Zion
Nuclear Power Station, Units 1 & 2), CLI-00-5, 51 NRC 90, 96 (2000) (exemption
concerning security plan). An exemption from regulations generally requiring cask
certification before a utility as general licensee could begin construction of casks did
not require a hearing under AEA section 189. Kelley v. Selin, 42 F.3d 1501, 1517 (6th
Cir. 1995), cert. denied, 515 U.S. 1159 (1995). A temporary exemption from a rule
does not alter the license and thereby constitute a license amendment requiring an
opportunity for hearing. Commonwealth of Massachusetts v. NRC, 878 F.2d 1516,
1520-21 (1st Cir. 1989). See also Duke Power Co. v. NRC, 770 F.2d 386, 389 (4" Cir.
1985) (noting that parties agreed no amendment involved in exemption request).

For there to be any statutory right to a hearing on the granting of an exemption, such a
grant must be an integral part of a proceeding for the granting, suspending, revoking,
or amending of any license or construction permit under the Atomic Energy Act. U.S.
Dep't of Energy, et al. (Clinch River Breeder Reactor Plant), CLI-82-23, 16 NRC 412,
421 (1982). Where an exemption request was directly related to the initial license
application, contentions on the propriety of the exemption were permissible subject for
a hearing on the application. Private Fuel Storage LLC, CLI-01-12, 53 NRC 459 (2001).

2.2.4 License Transfer Hearings

Atomic Energy Act § 189a(1) does not require a pre-effectiveness hearing on an
application to transfer control of a license. However, as a matter of discretion, the
Commission may direct the holding of a pre-effectiveness hearing if a proposed
transfer of control raises potentially significant public health and safety issues. Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-92-4, 35 NRC 69,
76-79 (1992).

Section 189a.(1)(A) of the Atomic Energy Act requires the Commission to offer an
opportunity for a hearing for certain kinds of proceedings, including those involving the
“transfer of control” over licensed facilities. In order to trigger hearing rights under the
“transfer of control” provision of § 189a.(1)(A), there must actually be a license transfer.
Where a corporate merger did not propose to change either operating or possession
authority, there was no direct license transfer. Similarly, where the same parent
company would indirectly control the licensee — both before and after the proposed
merger — there was no indirect license transfer. Therefore, the proceeding did not
involve a “transfer of control,” and no hearing rights attached. Amergen Energy Co.,
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LLC (Three Mile Island Nuclear Station, Unit 1), CLI-05-25, 62 NRC 572, 573-74
(2005). '

2.2.5 Hearings On Miscellaneous Matters

Part 52 Combined Operating License

The Commission may grant a request for a post-construction hearing on a Part 52
combined construction permit and operating license from any person who makes a
prima facie showing that (1) one or more of the acceptance criteria in the combined
license have not been, or will not be met, and (2) the specific operational
consequences of nonconformance that would be contrary to providing reasonable
assurance of adequate protection of the public health and safety. 10 CFR §
52.103(a),(b), 57 Fed. Reqg. 60975, 60978 (Dec. 23, 1992). See Nuclear Information
Resource Service v. NRC, 969 F.2d 1169 (D.C. Cir 1992).

Enforcement Order

Where complainants were denied a hearing after they had alleged a failure of the

Director to take stronger action, the Appeal Board, in upholding the denial, noted that

the Director's decision in no way restricted the authority of the ASLB to further restrict

or even deny the license for operation of the facility. Further, it was not grounds for a

hearing that, if a hearing was not immediately held on the Director's decision, the

money spent on the plant would later influence the Licensing Board's decision.

Houston Lighting and Power Company (South Texas Project, Units 1 & 2), CLI-80-32, ‘

12 NRC 281, 288-290 (1980); Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), ALAB-772, 19 NRC 1193, 1264 (1984), rev'd in part on other grounds,
CLI-85-2, 21 NRC 282 (1985). :

Agreement State Transfer

Before entering into or amending an agreement to transfer to a State its regulatory
control over Atomic Energy Act § 11e(2) byproduct material, the NRC must provide
notice and an opportunity for a public hearing where the State's proposed regulatory
standards for the byproduct material differ from the Commission's standards for such
material. Atomic Energy Act § 2740. A formal adjudicatory hearing is not required.
Notice and comment procedures are sufficient for determining whether the proposed
State standards, evaluated generally and not as applied to specific sites, are equivalent
to, or more stringent than, the corresponding Commission standards. State of lilinois,
CLI-90-9, 32 NRC 210, 215-16 (1990), reconsid. denied, CLI-90-11, 32 NRC 333

(1990).

Confirmatory Action Letter

A Confirmatory Action Letter whereby the applicants voluntarily ceased low-power

testing and agreed to obtain NRC Staff approval prior to resuming operations is not a
suspension within the meaning of Section 189(a) of the Atomic Energy Act, and does
not give the intervenors the right to a hearing. Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), LBP-89-28, 30 NRC 271, 275-76 (1989), affd, ‘

ALAB-940, 32 NRC 225 (1990).
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2.3 Location of Hearing

2.3.1 Public Interest Requirements Affecting Hearing Location
(RESERVED)
2.3.2 Convenience of Litigants Affecting Hearing Location

(See Section 3.3.5.2)

2.4 Issues for Hearing

(See Sections 3.4 to 3.4.6)

2.5 Notice of Hearing

10 CFR 2.105(a) requires that the Commission issue a notice of proposed action - also
called a notice of opportunity for hearing - only with respect to an application for a facility
license, an application for a license to receive radioactive waste for commercial disposal,
an application to amend such licenses where significant hazards considerations are
involved, or an application for "any other license or amendment as to which the
Commission determines that an opportunity for public hearing should be afforded." A
materials license amendment does not fall into any of these categories. Kerr-McGee
Corporation (West Chicago Rare Earths Facility), CLI-82-2, 15 NRC 232, 245 (1982), affd
sub nom. City of West Chicago v. NRC, 701 F.2d 632 (7th Cir. 1983). Nor do actions
involving the shipping and transport of radioactive components taken by an applicant in
anticipation of decommissioning, provided those activities do not violate 10 CFR §
50.59(a)(1). Yankee Atomic Electric Company (Yankee Nuclear Power Station), CLI-94-3,
39 NRC 95 (1994). A Person cannot intervene in a proceeding before the issuance of a
“notice of hearing” or a “notice of proposed action,” which is a prerequisite to the initiation
of a proceeding. Petitions filed prior to this issuance are “clearly premature” and may be
rejected by the Secretary. Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power
Station, Units 2 and 3), CLI-04-12, 59 NRC 237, 239-40 (2004).

2.5.1 Contents of Notice of Hearing

Operating license proceedings start with the notice of proposed action (10 CFR

§ 2.105) and are separate from prior proceedings. Thus, a Licensing Board in a
construction permit hearing may not order that certain issues be tried at the OL
proceeding. Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant, Units
1,2, 3 &4), CLI-80-12, 11 NRC 514, 517 (1980).

A Licensing Board does not have the power to explore matters beyond those which are
embraced by the notice of hearing for the particular proceeding. This is a holding of
general applicability. Portland General Electric Company (Trojan Nuclear Plant),
ALAB-534, 9 NRC 287, 289-290 n.6 (1979); Public Service Company of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167, 170-
171 (1976). See also Commonwealth Edison Company (Zion Station, Units 1 and 2),
ALAB-616, 12 NRC 419, 426 (1980); Northern Indiana Public Service Company (Bailly
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Generating Station, Nuclear 1), ALAB-619, 12 NRC 558, 565 (1980); Tulsa Gamma
Ray, Inc., LBP-90-42, 32 NRC 387, 388 (1990). .

A notice of hearing must correspond to the agency's statutory authority over a given
matter; it cannot confer or broaden that jurisdiction to matters expressly proscribed by
law. Florida Power and Light Co. (St. Lucie Plant, Unit No. 2), ALAB-661, 14 NRC
1117, 1123 (1981).

2.5.2 Adequacy of Notice of Hearing

One receiving filings in a proceeding is charged with reading and knowing mattefs
therein which might affect his rights. Houston Lighting & Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-574, 11 NRC 7, 13 (1980).

Where an original notice of hearing is too narrowly drawn, a requirement in a
subsequent notice that those who now seek to intervene state that they did not
intervene before because of limitations in the original notice was not improper.
Houston Lighting & Power Co. (Aliens Creek Nuclear Generating Station, Unit 1),
ALAB-574, 11 NRC 7, 10 (1980).

The notice of hearing in an enforcement proceeding must provide adequate notice of
(1) the alleged violations and (2) the specific regulatory provisions upon which the Staff
seeks to impose a civil penalty. Tulsa Gamma Ray, Inc., LBP-90-43, 32 NRC 390,
391-92 (1990), citing 5 U.S.C. § 554(b)(3).

Even in the absence of any constructive notice of when an intervention petition must be '
filed, the possibility remains that an intervenor had actual notice of the pendency of an
enforcement proceeding and failed to make a timely intervention request following that

notice. Sequoyah Fuels Corporation and General Atomics (Gore, Oklahoma Site

Decontamination and Decommissioning Funding), LBP-94-5, 39 NRC 54, affd, CLI-94-

12, 40 NRC 64 (1994).

Where a petitioner sought to have a license-termination proceeding dismissed due to
improper and insufficient notice, the Commission found notice to be adequate (and
renotice not necessary) where 1) the Federal Register notice was clear enough to alert
the petitioner as well as the local government (evidenced by the fact that both
organizations had submitted documents, including the petitioner’s timely hearing
request, that indicated awareness of the subject and timing contained in the notice)
that their interests were potentially affected and 2) other persons with similar interests
would have recognized the purpose of the notice and responded appropriately, or at
least would have reviewed the underlying documents that provided further information
on the substance of the notice and were referenced in the associated series of Federal
Register notices. See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-
04-28, 60 NRC 412, 415 (2004).

2.5.3 Publication of Notice of Hearing in Federal Register

In Tennessee Valley Authority (Yellow Creek Nuclear Plant, Units 1 & 2), ALAB-445, 6
NRC 865 (1977), it was held that, while 10 CFR § 2.104(a) requires that notice of

hearing initiating a construction permit proceeding be published in the Federal Register
at least 30 days prior to commencement of hearing, it does not require that such notice
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an unpublished opinion issued on December 12, 1977, the Federal District Court for
the Northern District of Mississippi held that the interpretation of the notice
requirements by the Appeal Board in Yellow Creek was erroneous and that at least 30
days prior public notice of the time, place and date of hearing must be provided.

' establish time, place and date for all phases of the evidentiary hearings. However, in

The Federal Register Act expressly provides that such publication of a notice in the
Federal Register constitutes notice to "all persons residing within the States of the
Union" (44 U.S.C. 1508). See Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380
(1947). See also Long Island Lighting Company (Jamesport Nuclear Power Station,
Units 1 and 2), ALAB-292, 2 NRC 631 (1975); Florida Power and Light Company
(Turkey Point Nuclear Generating Units 3 and 4), LBP-79-21, 10 NRC 183, 191-192

(1979).

In an operating license amendment proceeding, the Licensing Board ruled that the law
required the NRC to publish once in the Federal Register notice of its intention to act
on the application for amendment to the operating license. Turkey Point, supra, LBP-
79-21, 10 NRC at 192.

Publication in the Federal Register of conditions on intervention is notice as to all of
those conditions, and one cannot excuse a failure to meet those conditions by a
claimed lack of knowledge. Houston Lighting & Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-574, 11 NRC 7, 10 (1980).

2.5.4 Requirement to Renotice

‘ Where a full-term operating license proceeding had been delayed by a lengthy NRC
Staff review and the original notice of the opportunity for a hearing had been issued ten
years earlier, a Licensing Board found it necessary to renotice the opportunity for a
hearing. Rochester Gas and Electric Corp. (R.E. Ginna Nuclear Plant, Unit 1), LBP-83-
73, 18 NRC 1231, 1233 (1983), citing Houston Lighting and Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-539, 9 NRC 422 (1979) wherein the Appeal
Board opined that a hearing notice issued "perhaps 5 to 10 years" earlier is "manifestly
stale”. The renotice cannot limit the scope of contentions to those involving design
changes or those based on new information. The new notice must allow the raising of
any issues which have not been previously heard and decided. See Houston Lighting
and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC
377, 386-387 (1979). However, the Commission did not re-notice the Watts Bar Unit 1
license when it came before the Commission in 1995. At that time, the Commission
did not provide a further notice of opportunity for hearing, notwithstanding the fact that
the original notice was published some 20 years before the application was granted.
Although no challenge was made to the Commission’s actions in issuing the license at
that time, some letters raising concerns or objections to the Watts Bar operating
license were treated as 10 CFR § 2.206 requests. Tennessee Valley Authority (Watts
Bar Nuctear Plant, Unit 1), DD-96-11, 44 NRC 69; DD-96-10, 44 NRC 54 (1996).

The Commission rejected the request of an intervenor who had withdrawn from the
Comanche Peak operating license proceeding to re-notice for hearing the issuance of
the Unit 2 operating license. The original notice was issued in 1979, the intervenor
‘ withdrew in 1982, and the remaining issues in controversy were settled by the
remaining intervenor in 1988. After being denied late intervention to re-enter the

JANUARY 2009 PREHEARING MATTERS 7



request to renotice the Unit 2 proceeding in 1993 when the license was about to issue,
a request the Commission treated as a petition for late intervention. Texas Utilities
Elec. Co. (Comanche Peak Steam Elec. Station, Unit 2), CLI-93-1, 37 NRC 1 &
CLI-93-4, 37 NRC 156 (1993).

proceeding in 1988, the Commission rejected the withdrawn intervenor's subsequent ‘

The Licensing Board rejected conclusory assertions that changes to an application
required renoticing in Private Fuel Storage LLC, LBP-98-29, 48 NRC 286, 301(1998).

2.6 Prehearing Conferences

Prehearing conference matters are governed generally by 10 CFR § 2.329 (formerly
2.751a, 2.752).

Where a party has an objection to the scheduling of the prehearing phase of a
proceeding, he must lodge such objection promptly. Late requests for changes in
scheduling will not be countenanced absent extraordinary unexpected circumstances.
Consolidated Edison Co. of N.Y., Inc. (Indian Point Nuclear Generating Station, Units 1, 2
& 3), ALAB-377, 5 NRC 430 (1977).

A party seeking to be excused from participation in a prehearing conference should
present its justification in a request filed before the date of the conference. Public Service
Co. of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-488, 8 NRC 187, 191

(1978).

2.6.1 Transcripts of Prehearing Conferences ‘

Prehearing conferences may be reported stenographically or by other means. 10 CFR
§ 2.329(d) (fomerly 2.751a(c), 2.752(b)).

A Licensing Board must make a good faith effort to determine whether the facts
support a party's motion to correct the transcript of a prehearing conference. Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-839, 24 NRC
45, 51 (1986).

2.6.2 Prehearing Conference Order
2.6.2.1 Effect of Prehearing Conference Order

A prehearing conference order may describe action taken at the conference,
schedule further actions, describe stipulations agreed to, identify key issues, provide
for discovery and the like. The order will control the subsequent course of
proceedings unless modified for cause. 10 CFR § 2.329(e) (formerly 2.751a(d),
2.752(c)).

2.6.2.2 Objections to Prehearing Conference Order
Objections to the prehearing conference order may be filed by a party within 5 days

after service of the order. Parties may not file replies to such objections unless the
presiding officer so directs. 10 C.F.R. § 2.329(e). '
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2.6.2.3 Appeal from Prehearing Conference Order

Since a prehearing conference order is interlocutory in nature, it is not generally
appealable except with regard to matters for which interlocutory appeal is provided.
In this vein that portion of a prehearing conference order which grants or wholly
denies a petition for leave to intervene is appealable under 10 CFR § 2.311
(formerly 2.714a). Mississippi Power and Light Co. (Grand Gulf Nuclear Station,
Units 1 & 2), ALAB-130, 6 AEC 423, 424 (1973). :

2.7 Television Coverage of Prehearing Conferences

(See Section 6.32)

2.8 Conference Calls

Both prior to the start of a hearing and sometimes during recesses thereof, it may become
necessary for the Board to communicate quickly with the parties. In this vein, the practice
has grown up of using telephone conference calls. Such calls should not be utilized
unless all parties participate except in the case of the most dire necessity. Puerto Rico
Water Resources Authority (North Coast Nuclear Plant, Unit 1), ALAB-313, 3 NRC 94, 96
(1976). If any rulings are made, the Licensing Board must make and enter a written order
reflecting the ruling directly thereafter. Pacific Gas & Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 & 2), ALAB-334, 3 NRC 809, 814-815 (1976).

Where a party informs an adjudicatory board that it is not interested in a matter to be
discussed in a conference call between the board and the other litigants, that party cannot
later complain that it was not consulted or included in the conference call. Public Service
Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-493, 8 NRC
253, 269 n.63 (1978). :

2.9 Prehearing Motions

2.9.1 Prehearing Motions Challenging ASLB Composition

Disqualification of a designated presiding officer or a designated member of the ASLB
is covered generally by 10 CFR § 2.313(b) (formerly 2.704).

In Consumers Power Company (Midland Plant, Units 1 & 2), ALAB-101, 6 AEC 60
(1973), the Appeal Board listed the circumstances under which a board member is
subject to disqualification. Those circumstances include situations in which:

(1 the board member has a direct, personal, substantial pecuniary interest in the
results of the case;

(2) the board member has a personal bias against a participant;

(3) the board member has served in a prosecutory or investigative role with regard
to the same facts as are in issue;

4) the board member has prejudged factual -- as distinguished from legal or policy
-- issues;

(5) the board member has engaged in conduct which gives the appearance of
personal bias or prejudgment of factual issues.



A litigant may move for disqualification of any board member who, by word or deed,
has manifested a conflict of interest or a bias covered by the above listing.

10 C.F.R. 2.313(b) is meant to ensure both the integrity and appearance of integrity of
the Commission’s formal hearing process. Hydro Resources, Inc., CLI-98-9, 47 NRC
326 (1998).

2.9.1.1 Contents of Motion Challenging ASLB Composition

In Duquesne Light Co. (Beaver Valley Power Station, Units 1 & 2), ALAB-172,
7 AEC 42 (1974), the Appeal Board summarized the reqmrements for
disqualification motions as follows:

(1) motions must be accompanied by affidavits establishing a basis for the
charge;

(2) motions must be filed in a timely manner, citing Consumers Power Co.,
ALAB-101, supra; Commonwealth Edison Co. (LaSalle County Nuclear
Power Station, Units 1 & 2), CLI-73-8, 6 AEC 169 n.1 (1973);

(3) motions for disqualification, as with all other motions, must be served on all
parties or their attorneys, citing 10 CFR §§ 2.302(b), 2.323(a) (formerly
2.701(b), 2.730(a)).

The requirement of an affidavit must be met even if the basis for the motion is
founded on matters of public record. Detroit Edison Co. (Greenwood Energy Center,
Units 2 & 3), ALAB-225, 8 AEC 379 (1974).

2.9.1.2 Evidence of Bias in Challenges to ASLB Composition

The Commission applies a “very high threshold for disqualification” to recusal
motions. For a member to be disqualified, it must be shown that his “impartiality
might reasonably be questioned.”

Although no specific guidelines can be set as to the type or quantum of evidence
sufficient to support a disqualification motion, it is clear that the mere fact that a
Board issued a large number of unfavorable or even erroneous rulings with respect
to a given party is not evidence of bias. To establish bias, something more must be
shown than that the presiding officials decided matters incorrectly; to be wrong is
not necessarily to be partisan. Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-1), ALAB-224, 8 AEC 244, 246 (1974).

Nor is an alleged institutional bias sufficient for disqualification. Tennessee Valley
Authority (Bellefonte Nuclear Plant, Units 1 & 2), ALAB-164, 6 AEC 1143 (1973).

2.9.1.3 Waiver of Challenges to ASLB Composition

If a party has reason to believe that there are grounds for disqualification, he must
raise the question at the earliest possible moment. Failure to move for
disqualification as soon as the information giving rise to such a claim comes to light
amounts to a waiver of the objection. Commonwealth Edison Co. (Zion Station,
Units 1 & 2), ALAB-226, 8 AEC 381, 385 (1974); Northern Indiana Public Service
Co., ALAB-224, supra; Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-
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101, 6 AEC 60, 64 (1973); Public Service Electric & Gas Co. (Atlantic Nuclear
Generating Station, Units 1 & 2), LBP-78-5, 7 NRC 147, 149 (1978).

2.9.2 Motions

2.10

The listing of a document on a privilege log is the “occurrence or circumstance” that
triggers the 10-day period of 10 C.F.R. § 2.323(a) for a motion challenging the asserted
privilege. Entergy Nuclear Vermont Yankee, L.L.C. and Entergy Nuclear Operations,
Inc. (Vermont Yankee Nuclear Power Station), LBP-05-33, 62 NRC 828, 837 (2005).

The' consultation requirement of 10 C.F.R. § 2.323(b) does not extend the 10-day filing
requirement of 10 C.F.R. § 2.323(a). Id. at 837.

Intervention

2.10.1 General Policy on Intervention

Public participation through intervention is a positive factor in the licensing process and
that intervenors perform a valuable function and are to be complimented and
encouraged. See, e.g., Virginia Electric & Power Co. (North Anna Power Station, Units
1 & 2), ALAB-256, 1 NRC 10, 18 n.9 (1975); Consolidated Edison Co. of N.Y., Inc.
(Indian Point Nuclear Generating Station, Unit 2), ALAB-243, 8 AEC 850, 853 (1974);
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-229, 8 AEC 425 (1974); Gulif States Utilities Co. (River Bend Station, Units 1 &
2), ALAB-183, 7 AEC 222 (1974). Nonetheless, the statutory mandate does not confer
the automatic right of intervention upon anyone. The Commission may condition the
exercise of that right upon the meeting of reasonable procedural requirements. Duke
Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 469
(1982), vacated in part on other grounds, CLI-83-19, 17 NRC 1041 (1983).

To obtain a hearing, a petitioner must demonstrate ‘an interest affected by the
proceeding’ — i.e., standing — and submit at least one admissible contention. State of
Alaska Dep't of Transp. and Pub. Facilities, CLI-04-26, 60 NRC 399, 405 (2004),
reconsid. denied, CLI-04-38, 60 NRC 652 (2004). Entergy Nuclear Generation Co.
And Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), LBP-06-23,
64 NRC 257, 272 (2006).

The strict contention rule serves multiple functions, including: (1) A means of focus of
the hearing process on real disputes that can be resolved in adjudication. For
example, a petitioner cannot demand an adjudicatory hearing to attack generic
requirements or regulations or to express general grievances regarding NRC policies.
(2) The requirement of detailed pleadings gives all parties in the proceedings notice
regarding a petitioner’s grievances, giving each party a good sense of the claims they
will either support or oppose. (3) The rule helps ensure that adjudicatory hearings are
triggered only by petitioners able to provide minimum factual and fegal foundations in
support of their contentions. Entergy Nuclear Generation Co. And Entergy Nuclear
Operations, Inc. (Pilgrim Nuclear Power Station), LBP-06-23, 64 NRC 257, 273 (2006).
The Commission requires intervenors to provide a clear statement of the basis for
contentions, as well as supporting information and references to documents and
sources that serve to establish the validity of the contention. Notice pleading is not
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sufficient. Amergen Energy Company, LLC (Oyster Creek Nuclear Generating
Station), CLI-06-24, 64 NRC 111, 118-19 (2006). ‘
It is the Commission’s general rule that, to establish individual standing, persons

seeking to intervene must identify themselves. See generally Houston Lighting and

Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377,

389-400 (1979); Shieldalloy Metallurgical Corp., CLI-99-12, 49 NRC 347, 357 (1999).

The general need for such identification should be obvious. If the Commission does

not know who the petitioners are, it is usually difficult or impossible for the licensee to

effectively question, and for us to uitimately determine, whether petitioners as

individuals have “personally” suffered or will suffer a “distinct and palpable” harm that

constitutes injury in fact - a determination required for a finding of standing. Dellums v.

NRC, 863 F.2d 968, 971 (D.C. Cir. 1988). See generally Atomic Energy Act, § 189a,

42 U.S.C. § 2239(a); 10 C.F.R. § 2.309 (d) (formerly 2.1205(e)(1), (2)).

The policy on intervention in enforcement cases is more limited than in other
proceedings. In order to intervene, a petitioner must show that the proceeding, usually
limited to whether the facts in the case are true and support the remedy selected,
affects an interest of the petitioner’s, and also, generally, must oppose enforcement of
the selected remedy. Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power
Station), LBP-03-23, 58 NRC 372, 379 (2003). See also Maine Yankee Atomic Power
Co. (Maine Yankee Atomic Power Station), LBP-03-26, 58 NRC 396, 401 (2003).

2.10.2 Intervenor's Need for Counsel

The NRC's Rules of Practice permit non-attorneys to appear and represent their ‘
organizations in agency proceedings. Metropolitan Edison Co. (Three Mile Island

Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193, 1247 (1984), rev'd in part on other

grounds, CLI-85-2, 21 NRC 282 (1985).

As a rule, pro se petitioners will be held to less rigid standards for pleading, although a
totally deficient petition will be rejected. Public Service Electric & Gas Co. (Salem
Nuclear Generating Station, Units 1 & 2), ALAB-136, 6 AEC 487 (1973); Shieldalloy
Metallurgical Corp., CLI-99-12, 49 NRC 347, 354 (1999). While there is no
requirement that an intervenor be represented by counsel in NRC proceedings, there
are some indications that the regulations do not contemplate representation of a party
by a non-lawyer and that any party who does not appear pro se must be represented
by a lawyer. See 10 CFR § 2.314(a), (b) (formerly 2.713(a), (b)); Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 2), ALAB-474, 7 NRC 746, 748 (1978);
Duke Power Co. (Cherokee Nuclear Station, Units 1, 2 & 3), ALAB-440, 6 NRC 642,
643 n.3 (1977); Virginia Electric & Power Co. (North Anna Power Station, Units 1 & 2),
Licensing Board Order of October 8, 1976 (unpublished). As the Three Mile Island and
Cherokee cases cited amply demonstrate, however, any requirement that only lawyers
appear in a representative capacity is usually waived, either explicitly or implicitly, as a
matter of course.

Insofar as organizations are concerned, 10 C.F.R. § 2.314(b) clearly limits
representation to either an attorney or a member, and it can logically be read as
precluding representation by an attorney and a member at the same time. But it does
not appear to bar representation by a member throughout a proceeding if, at some
earlier time during the proceeding, an attorney has made an appearance for the ‘
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organization. Cincinnati Gas & Electric Co. (William H. Zimmer Nuclear Station),
LBP-79-17, 9 NRC 723, 724 (1979).

Following the withdrawal of its lead counsel on the eve of its hearing, an intervenor has
an affirmative duty to request a postponement. A Board is not required to order a
postponement sua sponte. Cleveland Electric llluminating Co. (Perry Nuclear Power
Plant, Units 1 and 2), ALAB-802, 21 NRC 490, 498 (1985). '

2.10.3 Petitions to Intervene

Intervention is covered generally in 10 CFR §§ 2.309, 2.311 (formerly 2.714, 2.714a).

Assuming there exists an NRC proceeding on the issues of concern to a petitioner, that
petitioner must satisfy the minimum requirements of 10 CFR § 2.309 (formerly 2.714)
which governs intervention in NRC proceedings. Yankee Atomic Electric Co. (Yankee
Nuclear Power Station), CLI-94-3, 39 NRC 95 (1994).

A petition for leave to intervene must set forth with particularity the contentions sought
to be raised. 10 CFR. 2.309 (f); Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), LBP-90-6, 31 NRC 85, 88, 89, 90 (1990); Georgia
Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), LBP-91-33, 34 NRC 138,
140 (1991); Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-94-3,
39 NRC 95 (1994). The burden is on the petitioner to satisfy these requirements.

10 CFR 2.325 (formerly 2.732); Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CLI-83-25, 18 NRC 327, 331 (1983); Florida Power and Light Co. (St.
Lucie Nuclear Power Plant, Unit 2), LBP-87-2, 25 NRC 32, 34 (1987). A prospective
petitioner has an affirmative duty to demonstrate that it has standing in each
proceeding in which it seeks to participate since a petitioner's status can change over
time and the bases or its standing in an earlier proceeding may no longer apply. Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-4, 37
NRC 156, 162-63 (1993). A petitioner may seek to rely on prior demonstrations of
standing if those prior demonstrations are (1) specifically identified and (2) shown to
correctly reflect the current status of the petitioner's standing. 1d.

An intervention petition must, under 10 CFR § 2.309 (formerly 2.714(a)(2)), set forth
with particularity certain factors regarding the petitioner's interest in the proceeding and
address the criteria set forth in 10 CFR § 2.309(d)(1) (formerly 2.714(d)). Florida
Power and Light Co. (Turkey Point Plant, Units 3 and 4), CLI-81-31, 14 NRC 959, 960
(1981); Consumers Power Co. (Big Rock Point Plant), CLI-81-32, 14 NRC 962, 963
(1981).

Section 189a of the Atomic Energy Act does not provide an unqualified right to a
hearing. The Commission is authorized to establish reasonable regulations on
procedural matters like the filing of petitions to intervene and on the proffering of

" contentions. Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19,

17 NRC 1041, 1045 (1983), citing BP! v. AEC, 502 F.2d 424 (D.C. Cir. 1974); Easton
Utilities Commission v. AEC, 424 F.2d 847 (D.C. Cir. 1970). Intervention is not
available where there is no pending "proceeding" of the sort specified in section 189a.
State of New Jersey (Department of Law and Public Safety's Requests Dated
October 8, 1993), CLI-93-25, 38 NRC 289, 292 (1993).




Simply because a filing is labeled a petition to intervene does not prevent the presiding
officer from treating it as a request to initiate a hearing if this, in fact, is what the
petitioner is seeking. lllinois Power Co. and Soyland Power Cooperative (Clinton
Power Station, Unit 1), LBP-97-4, 45 NRC 125, 126 n.1 (1997), citing Yankee Atomic
Elec. Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 5 (1996).

Intervention in NRC licensing adjudications whether formal or informal generally arises
in one of three ways: (1) an individual seeks to intervene on his or her own behalf; (2)
an organization seeks to intervene to represent the interests of one or more of its
members; or (3) an organization seeks to intervene on its own. Shieldalioy
Metallurgical Corp., LBP-99-12, 49 NRC 155, 158 (1999).

The right of interested persons to intervene as a party in a licensing proceeding stems
from the Atomic Energy Act, not from NEPA, and is covered in AEA § 189 and 42
U.S.C. § 2239(a)(1)(A). Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage
Installation), CLI-01-1, 53 NRC 1, 6 (2001).

There is nothing in 10 CFR § 2.309 or the case law interpreting that rule which permits
Licensing Boards to exclude certain groups because of their opinions on nuclear
power, either generally or as related to specific plants, nor is there a Commission rule
prescribing the conduct of any party (other than licensees or others subject to its
regulatory jurisdictions) outside adjudicatory proceedings. Consolidated Edison Co. of
New York (Indian Point, Unit 2); Power Authority of the State of New York (Indian
Point, Unit 3), CLI-82-15, 16 NRC 27, 31, 32 (1982).

The testimony of experts sponsored by petitioner may make a valuable contribution to
the record, but the merits of that testimony need not be decided in order to admit a
petitioner as a party. Arizona Public Service Co. (Palo Verde Nuclear Generating
Station, Units 1, 2 and 3), LBP-82-117B, 16 NRC 2024, 2029 (1982).

While it is true that a petitioning organization must disclose the name and address of at
least one member with standing to intervene so as to afford the other litigants the
means to verify that standing exists, Houston Lighting and Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377, 389-400 (1979), there is
no requirement that the identification of such a member or members be made in the
petition to intervene or in an attached affidavit. Washington Public Power Supply
System (WPPSS Nuclear Project 1), LBP-83-59, 18 NRC 667, 669 (1983).

In the first instance, the decision as to whéther to grant or deny a petition to intervene
or a request for a hearing lies with the Licensing Board. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Units 1 & 2), CLI-73-16, 6 AEC 391 (1973).

In past operating license cases, petitions to intervene were sometimes considered and
ruled upon by an ASLB especially appointed for that purpose, and a separate ASLB
conducted separate proceedings if intervention were permitted. Pacific Gas & Electric
Co. (Stanislaus Nuclear Project, Unit 1), ALAB-400, 5 NRC 1175, 1177-78 (1977). In
construction permit cases, a single ASLB usually performed both tasks. See
Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 & 2), ALAB-130,

6 AEC 423, 424 n.2 (1973).

In NRC proceedings in which a hearing is not mandatory but depends upon the filing of
a successful intervention petition, an "intervention” Licensing Board has authority only
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to pass upon the intervention petition. If the petition is granted, thus giving rise to a full
hearing, a second Licensing Board, which may or may not be composed of the same
members as the first Board, is established to conduct the hearing. Wisconsin Electric
Power Co. (Point Beach Nuclear Plant, Units 1 & 2), LBP-78-23, 8 NRC 71, 73 (1978).
See also Commonwealth Edison Co. (Byron Station, Units 1 and 2), LBP-81-30-A,

14 NRC 364, 366 (1981), citing Pacific Gas and Electric Co. (Stanislaus Nuclear
Project, Unit 1), ALAB-400, 5 NRC 1175 (1977).

In ruling on a petition to intervene, the Licensing Board must consider, inter alia, the
nature of petitioner's right under the Atomic Energy Act to be made a party to the
proceeding, the nature and extent of petitioner's property, financial or other interest in
the proceeding, and the possibie effect of any Order which may be entered in the
proceeding on the petitioner's interests. 10 CFR § 2.309(d) (formerly 2.714(d));
Washington Public Power Supply System (WPPSS Nuclear Projects No. 3 and No. 5),
LBP-77-16, 5 NRC 650 (1977). Pa'ina Hawaii, LLC, LBP-06-4, 63 NRC 99, 103
(2006). See also Fla. Power & Light Co., FPL Energy Seabrook, LLC, FPL Energy
Duane Arnold, LLC, Constellation Energy Group, Inc. (Calvert Cliffs Nuclear Plant,
Units 1 and 2; Calvert Cliffs Independent Spent Fuel Storage Installation; Nine Mile
Point Nuclear Station, Units 1 and 2; R.E. Ginna Nuclear Power Plant; Turkey Point
Nuclear Generating Plants, Units 3 and 4; St. Lucie Nuclear Power Plant, Units 1 and
2; Seabrook Station; Duane Arnold Energy Center), CLI-06-21, 64 NRC 30, 33-34
(2006) (failure to comply with pleading requirements for late filings constitutes sufficient
grounds for rejecting intervention and hearing requests).

The ASLB must make specific determinations as to whether the petition is proper and
meets the requirements for intervention and must articulate in reasonable detail the
basis for its determination. Duquesne Light Co. (Beaver Valley Power Station, Unit 1),
ALAB-105, 6 AEC 181 (1973); Northern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 & 2), ALAB-104, 6 AEC 179 (1973). See Rockwell
International Corp. (Rocketdyne Division), ALAB-925, 30 NRC 709, 722 (1989) (rulings
on intervention petitions should be in writing), affd, CLI-90-5, 31 NRC 337, 341 (1990).

2.10.3.1 Pleading Requirements

Under 10 CFR § 2.309 (formerly 2.714), a petition to intervene must:

(1) be in writing (2.309(a));

(2) specification of the contentions which the person seeks to have litigated in
the hearing (2.309(a));

(3) set forth with particularity the interest of the petitioner in the matter, the
manner in which that interest may be affected by the proceeding, and the
reasons why the petitioner should be permitted to intervene with particular
reference to the petitioner's right to be made a party under the Atomic )
Energy Act, the nature and extent of petitioner's property, financial or other
interest in the proceeding, and the possible effect of any order entered in the
proceeding on petitioner's interest (2.309(d).

Under 10 CFR § 2.309 (formerly 2.714) and 10 CFR § 2.309 (f) (formerly 2.714(b))
an intervention petition must not only set forth with particularity the interest of the
petitioner and how that interest may be affected by the proceeding, but must also
include the bases for each contention, sufficiently detailed and specific to
demonstrate that the issues raised are admissible and that further inquiry is
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Station), LBP-82-4, 15 NRC 199, 206 (1982). See also Philadelphia Electric Co.
(Limerick Generating Station, Unit 1), LBP-86-9, 23 NRC 273, 277 (1986); Amergen
Energy Company, LLC (Oyster Creek Nuclear Generating Station), LBP-06-22,

64 NRC 229, 234-35 (2006). Intervenors are not asked to prove their case at the
contention stage, or to provide an exhaustive list of possible bases, but simply to
provide sufficient alleged factual or legal bases to support the contention, and to do
so at the outset. However, the Commission’s contention rules do not allow using
reply briefs to provide, for the first time, the necessary threshold support for
contentions. Louisiana Energy Services, L.P., CLI-04-35, 60 NRC 619, 623 (2004).

warranted. Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power ‘

In BPI v. AEC, 502 F.2d 424 (D.C. Cir. 1974), the Court of Appeals for the District of
Columbia Circuit upheld various aspects of 10 CFR § 2.309 (formerly 2.714),
including the requirement that contentions be specified, and the requirement that
the basis for contentions be set forth.

Petitions drawn by counsel experienced in NRC practice must exhibit a high degree
of specificity. In contrast, Licensing Boards are to be lenient in this respect for
petitions drawn pro se or by counsel new to the field or to the bar. Kansas Gas &
Electric Co. (Wolf Creek Generating Station), ALAB-279, 1 NRC 559, 576-577
(1975). For a more recent case acknowledging that a pro se petitioner for
intervention should not be held to the same standards of clarity and precision to
which a lawyer might reasonably be expected to adhere in the petition to intervene,
see Wisconsin Public Service Corp. (Kewaunee Nuclear Power Plant), LBP-78-24, 8

NRC 78, 82 (1978).

Although a totally deficient pleading may not be justified on the basis that it was ‘
prepared without the assistance of counsel, a pro se petitioner is not "to be held to

those standards of clarity and precision to which a lawyer might reasonably be

expected to adhere." Public Service Electric and Gas Company (Salem Nuclear

Generating Station, Units 1 and 2), ALAB-136, 6 AEC 487, 489 (1973), cited in

Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1),

ALAB-590, 11 NRC 542, 546 (1980); Consumers Power Co. (Midland Plant, Units 1

and 2), LBP-82-63, 16 NRC 571, 578 (1982).

Section 189a of the Atomic Energy Act does not provide a non-discretionary right to
a hearing on all issues arguably related to an acknowledged enforcement problem,
without regard to the scope of the enforcement action actually proposed or taken.

In order to be granted leave to intervene, one must demonstrate an interest affected
by the action, as required by 10 CFR § 2.309 (formerly 2.714). Boston Edison Co.
(Pilgrim Nuclear Power Station), CLI-82-16, 16 NRC 44, 45 (1982), citing BPI v.
Atomic Energy Commission, 502 F.2d 424 (D.C. Cir. 1974).

Where critical information has been submitted to the NRC under a claim of
confidentiality and was not available to the petitioners when framing their issues, the
Commission has deemed it appropriate to defer ruling on the admissibility of an
issue until the petitioner has had an opportunity to review this information and
submit a properly documented issues. Power Authority of the State of New York, et.
al. (James FitzPatrick Nuclear Power Plant; indian Point, Unit 3), CLI-00-22, 52

NRC 266, 300 (2000). ‘
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 2.10.3.2 Defects in Pleadings

Although the requirements of 10 CFR § 2:309 must ultimately be met, every benefit
of the doubt should be given to the potential intervenor in order to obviate dismissal
of an intervention petition because of inarticulate draftsmanship or procedural or
pleading defects. Sequoyah Fuels Corp. (Gore, Oklahoma Site Decontamination
and Decommissioning Funding), LBP-94-8, 39 NRC 116 (1994). As such,
petitioners will usually be permitted to amend petitions containing curable defects.
Virginia Electric & Power Co. (North Anna Power Station, Units 1 & 2), ALAB-146,
6 AEC 631 (1973). See Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-1, 33 NRC 15, 40 (1991); Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-91-7, 33 NRC 179, 195 (1991);
Sequoyah Fuels Corporation and General Atomics (Gore, Oklahoma Site), LBP-94-
19,40 NRC 9, 15 (1994). A Licensing Board itself has no duty to recast contentions
offered by a petitioner to make them acceptable under the regulations.
Commonwealth Edison Co. (Zion Station, Units 1 & 2), ALAB-226, 8 AEC 381, 406
(1974); Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
LBP-82-106, 16 NRC 1649, 1660 (1982); Commonwealth Edison Co. (Zion Nuclear
Power Station, Units 1 & 2), CLI-99-4, 49 NRC 185, 197 (1999).

Pro se petitioners will be held to less rigid standards of clarity and precision with
regard to the petition to intervene. Nevertheless, a totally deficient petition will be
rejected. Public Service Electric & Gas Co. (Salem Nuclear Generating Station,
Units 1 & 2), ALAB-136, 6 AEC 487, 489 (1973).

The value of having local governments participate in proceedings can justify holding
local government intervention petitioners to less stringent pleading standards than
those to which an ordinary petitioner would be held. Dominion Nuclear Connecticut,
Inc. (Millstone Nuclear Power Station, Units 2 and 3), LBP-05-16, 62 NRC 56, 69-70
(2005). :

The obvious intent of the procedural requirements on contentions is to ensure the
identification of bona fide litigative issues. A concern has been expressed in
Commission adjudicatory directives about not utilizing pleading "niceties” to exclude
parties who have a clear, albeit imperfectly stated, interest. Sequoyah Fuels Corp.
(Gore, Oklahoma Site Decontamination and Decommissioning Funding), LBP-94-8,
39 NRC 116, 120 (1994), citing Houston Lighting and Power Co. (South Texas
Project, Units 1 and 2), ALAB-549, 9 NRC 644, 649 (1979). Parties who appear
before the Commission bear responsibility for any possible misapprehension of their
position caused by the inadequacies of their briefs. Sacramento Municipal Utility
District (Rancho Seco Nuclear Generating Station), CLI-93-3, 37 NRC 135, 143 n.17
(1993). -

Where a petitioner has not expressly requested a hearing on its petition, but where
it seems clear from the petition as a whole that a hearing is what the petitioner
desires, the Commission will not dismiss that petition solely on the basis of such a
technical pleading defect. Yankee Atomic Electric Co. (Yankee Nuclear Power
Station), CLI-96-1,43 NRC 1, 5 (1996).

Petitioners must follow NRC requirements in filing pleadings seeking a hearing. For
an organization, these include a statement as to whom it represents, a sworn
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the alleged threat, and a plausible scenario concerning how they may suffer health
or safety consequences. International Uranium Corp. (White Mesa Uranium Mill),
LBP-97-12, 46 NRC 1, 6 (1997).

statement as to where the represented individuals reside or how far they reside from .

The Commission does not consider the exceeding of a page limit to be an error so
great that it merits sanctioning especially when the offending counsel immediately
corrected the error once attention was brought to it. Hydro Resources, Inc.,
CLI-00-8, 51 NRC 227, 244 (2000).

Intervention petitions and requests for hearing cannot properly raise antitrust issues
and health and safety issues in the same proceedings. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), LBP-81-1, 13 NRC 27, 32 (1981).

2.10.3.3 Time Limits/Late Petitions

The Commission's regulations at 10 CFR § 2.309 (c) (formerly 2.714(a)(1)) provide

that nontimely filings of petitions to participate as a party will not be entertained

absent a determination that the petition should be granted based upon a balancing

of eight (previously five) factors. (See 2.10.3.3.3 for the factors). The factors

involving the availability of other means to protect petitioner's interest and the ability

of other parties to represent petitioner's interest are entitled to less weight than the

other factors. Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units 1

and 2), LBP-82-92, 16 NRC 1376, 1381, 1384 (1982); Kansas Gas and Electric Co.

(Wolf Creek Generating Station, Unit 1), LBP-84-17, 19 NRC 878, 887 (1984), citing I

Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC
1760, 1767 (1982). See Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Units 1 and 2), CLI-92-12, 36 NRC 62, 74 (1992).

If the lateness of a Petition to intervene is not egregious, and will not cause
substantial delay to the parties, those considerations will outweigh the fact that the
balance of the factors required under 10 CFR § 2.309(c)(1) tips slightly against the
petitioner. Puget Sound Power and Light Co. (Skagit/Hanford Nuclear Power
Project, Units 1 and 2), LBP-82-74, 16 NRC 981, 985 (1982), citing Duke Power Co.
(Amendment to Materials License SNM - 1773 - Transportation of Spent Fuel from
Oconee Nuclear Station for Storage at McGuire Nuclear Station), ALAB-528, 9 NRC

146, 150 (1979).

It is within the presiding officer's discretion to permit an intervenor to make a belated
lateness showing. Sequoyah Fuels Corporation and General Atomics (Gore,
Oklahoma Site Decontamination and Decommissioning Funding), LBP-94-5, 39
NRC 54, aff'd on other grounds, CLI-94-12, 40 NRC 64 (1994).

The exclusion from a proceeding of persons or organizations who have slept on
their rights does not offend any public policy favoring broad citizen involvement in
nuclear licensing adjudications. Assuming that such a policy finds footing in Section
189a of the Atomic Energy Act of 1954, as amended, 42 U.S.C. § 2239(a), it must
be viewed in conjunction with the equally important policy favoring the observance
of established time limits. Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-743, 18 NRC 387, 396 n.37 (1983). ‘
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Late intervention is possible until issuance of a full-power license. Therefore,
‘ issuance of a low-power license does not bar late intervention. Texas Utilities

Electric Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-4, 37 NRC
156, 160 (1993).

A person seeking a discretionary hearing after the expiration of the time period for
filing intervention petitions should either address the late intervention and reopening
criteria or explain why they do not apply. Texas Utilities Electric Company
(Comanche Peak Steam Electric Station, Unit 2), CLI-93-1, 37 NRC 1, 3-4 (1993).

Presentation of new arguments in support of contentions at a prehearing conference
improper and may be barred on lateness grounds. USEC, Inc. (American
Centrifuge Plant), CLI-06-10, 63 NRC 451, 476 (2006).

2.10.3.3.1 Time for Filing Intervention Petitions

A Person cannot intervene in a proceeding before the issuance of a “notice of
hearing” or a “notice of proposed action,” which is a prerequisite to the initiation
of a proceeding. Petitions filed prior to this issuance are “clearly premature” and
may be rejected by the Secretary. Dominion Nuclear Connecticut, Inc. (Millstone
Nuclear Power Station, Units 2 and 3), CLI-04-12, 59 NRC 237, 239-40 (2004).

With regard to antitrust matters, petitions to intervene or requests for hearing
must be filed not later than the time specified in the notice for hearing or as
provided by the Commission, the presiding officer-or the Licensing Board

‘ designated to rule on petitions and/or requests for hearing, or as provided in
10 CFR § 2.102(d)(3; Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-83-42, 18 NRC 112, 116 (1983).

For an intervenor who wishes to become a party to a hearing to protect its
interest in seeing that the Staff enforcement order challenged in a proceeding is
sustained, the matter adversely affecting the petitioner's interest is not the
"order," with which it agrees, but the agency's "proceeding" relative to that order,
which carries the potential for overturning or modifying the order in derogation of
the petitioner's interest. Sequoyah Fuels Corporation and General Atomics
(Gore, Oklahoma Site Decontamination and Decommissioning Funding), LBP-
94-5, 39 NRC 54; aff'd, CLI-94-12, 40 NRC 64 (1994).

The filing of an intervention petition is considered complete on the date it is
deposited in the mail, not when it is actually postmarked. 10 CFR § 2.302(c)
(formerly 2.701(c)). Northeast Nuclear Energy Co. (Millstone Nuclear Power
Station, Unit 2), LBP-92-28, 36 NRC 202, 205-206 (1992).

The award of an operating license effectively terminates the operating license
proceeding and any construction permit amendment proceedings. Anyone who
subsequently challenges the issuance of the operating license or seeks the
suspension of the license should not file a petition for late intervention, but
instead, must file a petition, 10 CFR § 2.206, requesting that the Commission
initiate enforcement action pursuant to 10 CFR § 2.202. Texas Utilities Electric
' Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-12, 36 NRC

62, 67, 77-78 (1992). Texas Utilities Electric Co. (Comanche Peak Steam
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Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-06-4, 63

Electric Station, Unit 2), CLI-93-4, 37 NRC 156, 160 (1993); Dominion Nuclear ‘
NRC 32, 36 n.4 (2006).

2.10.3.3.1.A Timeliness of Amendments to Intervention Petitions

On issues arising under the National Environmental Policy Act (NEPA), a
petitioner must file contentions based on the applicant’s environmental report,
but may amend its contentions or file new contentions pursuant to 10 C.F.R.
§ 2.309(f)(2)(i)-(iii) if there are data or conclusions in the draft or final
environmental impact statements that are significantly different from the data
or conclusions in the applicant’'s documents. By definition, an amended
contention may include additional issues outside the scope of the contention
as originally admitted. Louisiana Energy Services, L.P. (National Enrichment
Facility), CLI-05-20, 62 NRC 523, 533 (2005).

2.10.3.3.2 Sufficiency of Notice of Time Limits on Intervention

Although the Appeal Board has stated that it would leave open the question as to
whether Federal Register notice without more is adequate to put a potential
intervenor on notice for filing intervention petitions, Pennsylvania Power and
Light Co. (Susquehanna Steam Electric Station, Units 1 & 2), ALAB-148, 6 AEC
642, 643 n.2 (1973), the Board tacitly assumed that such notice was sufficient in
Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1 & 2), ALAB-
341, 4 NRC 95 (1976) (claims by petitioner that there was a "press blackout" and ’

that he was unaware of Commission rules requiring timely intervention will not
excuse untimely petition for leave to intervene).

Publication of notice in the Federal Register is deemed notice to all. Once notice
is published, no party or potential intervenor may claim ignorance of the contents
of the notice, including time limits. Sequoyah Fuels Corp. (Gore, Oklahoma
Site), LBP-03-24, 58 NRC 383, 389 (2003).

If the only agency issuance providing constructive notice of a filing deadline for
hearing requests is a Staff enforcement order issued in accordance with 10 CFR
§ 2.202(a)(3) that, by its terms, is not applicable to persons who wish to intervene
in support of the order, then an intervention petition filed by such a person cannot
be deemed untimely for failing to meet an appropriately noticed filing deadline.
Sequoyah Fuels Corporation and General Atomics (Gore, Oklahoma Site
Decontamination and Decommissioning Funding), LBP-94-5, 39 NRC 54; affd,
CL1-94-12, 40 NRC 64 (1994).

Even though there is no Federal Register notice of an amendment application,
the fact the amendment was placed in a local public document room (LPDR)
created for a facility provides an enhanced opportunity for access to licensing
information that should be taken into account in analyzing the timeliness of an
intervention petition. It is reasonable to expect that, from time to time, those in
the area of the facility who may have an interest in the proceeding, would visit the
LPDR to check on its status. At the same time, nonparty status to a proceeding

is a pertinent factor in assessing the frequency of such visits. A non party would ‘
not be expected to visit the LPDR as often as a party given the need to travel to

PREHEARING MATTERS 20 . JANUARY 2009



the LPDR in order to see the files. With this in mind, one LPDR trip a month by a
nonparty to monitor a proceeding seems reasonable. Private Fuel Storage,
L.L.C., LBP-99-3, 49 NRC 40, 47 (1999).

There is nothing in either the Commission’s Rules of Practice or its jurisprudence
that empowers members of its Staff to breathe new life into. an opportunity for
hearing that is already confronted with the passage of the filing deadline that
established that opportunity. General Electric Co. (Vallecitos Nuclear Center),
LBP-00-3, 51 NRC 49, 50 (2000).

2.10.3.3.3 Consideration of Untimely Petitions to Intervene

Section 10 CFR 2.309 (c) (formerly 2.714(a)) provides that nontimely petitions to

intervene or requests for hearing will not be considered absent a determination

that the petition or request should be granted based upon a balancing of the

following factors:

(1 good cause, if any, for failure to file on time;

(2) the nature of the requestor’s/petitioner’s right under the Act to be made a
party to the proceeding;

(3) the nature and extent of the requestor’'s/petitioner’s property, financial or
other interest in the proceeding;

(4) the possible effect of any order that may be entered in the proceeding on
the requestor’s/petitioner’s interest;

(5) the availability of other means for protecting the petitioner's interests;

(6) the extent to which the petitioner's interest will be represented by existing
parties;

(7) the extent to which petitioner's participation will broaden the issues or
delay the proceeding; and

(8) the extent to which petitioner's participation might reasonably assist in
developing a sound record.

Puget Sound Power and Light Co. (Skagit/Hanford Nuclear Power Project, Units
1 and 2), LBP-82-74, 16 NRC 981, 984 (1982); Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), LBP-82-96, 16 NRC 1408, 1429 (1982);
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-83-25,
18 NRC 327, 331 n.3 (1983); Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-743, 18 NRC 387, 390 n.3 (1983), citing 10 CFR § 2.309
(c); Washington Public Power Supply System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1170 n.3 (1983); Kansas Gas and Electric Co. (Wolf
Creek Generating Station, Unit 1), LBP-84-17, 19 NRC 878, 883 (1984); General
Electric Co. (GETR Vallecitos), LBP-84-54, 20 NRC 1637, 1643-1644 (1984);
Boston Edison Co. (Pilgrim Nuclear Power Station), LBP-85-24, 22 NRC 97, 98
n.3 (1985), affirmed, ALAB-816, 22 NRC 461 (1985); Philadelphia Electric Co.
(Limerick Generating Station, Unit 1), LBP-86-9, 23 NRC 273, 278 n.6 (1986);
Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and
2), CLI-88-12, 28 NRC 605, 608-609 (1988), reconsid. denied on other grounds,
CLI-89-6, 29 NRC 348 (1989), affd sub nom., Citizens for Fair Utility Regulation
v. NRC, 898 F.2d 51 (5th Cir. 1990); Florida Power and Light Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-90-5, 31 NRC 73, 76 (1990), affd,
ALAB-950, 33 NRC 492, 495-96 (1991); Ohio Edison Co. (Perry Nuclear Power
Plant, Unit 1) and Cleveland Electric llluminating Co. and Toledo Edison Co.
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LBP-81-38, 34 NRC 229, 246-47, 253-54 (1991), aff'd in part on other grounds
and appeal denied, CLI-92-11, 36 NRC 47 (1992); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-12, 36 NRC 62,
69 (1992); Private Fuel Storage, L.L.C., LBP-99-3, 49 NRC 40, 46 (1999); Private
Fuel Storage, L.L.C. (independent Spent Fuel Storage Installation), LBP-00-8, 51
NRC 146, 153 (2000); Maine Yankee Atomic Power Co. (Maine Yankee Atomic
Power Station), LBP-03-23, 58 NRC 372, 378 (2003); Amergen Energy
Company, LLC (Oyster Creek Nuclear Generating Station), LBP-06-22, 64 NRC
229, 234 n. 7 (2006). .

(Perry Nuclear Power Plant, Unit 1; Davis-Besse Nuclear Power Station, Unit 1), .

The Commission can summarily reject a petition for late intervention that fails to
address the eight factor test set forth in 10 CFR § 2.309 (a)(1)(i)-(viii) or the
standing requirements in 10 CFR § 2.309(d)(1) (formerly 2.714(d)(1)). Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-
93-11, 37 NRC 251, 255 (1993); Carolina Power & Light Co. (Shearon Harris
Nuclear Power Plant), LBP-00-12, 51 NRC 247, 281-282 (2000). See also Fla.
Power & Light Co., FPL Energy Seabrook, LLC, FPL Energy Duane Arnold, LLC,
Constellation Energy Group, Inc. (Calvert Cliffs Nuclear Plant, Units 1 and 2;
Calvert Cliffs Independent Spent Fuel Storage Installation; Nine Mile Point
Nuclear Station, Units 1 and 2; R.E. Ginna Nuclear Power Plant; Turkey Point
Nuclear Generating Plants, Units 3 and 4; St. Lucie Nuclear Power Plant, Units 1
and 2; Seabrook Station; Duane Arnold Energy Center), CLI-06-21, 64 NRC 30,
33-34 (2006) (failure to comply with pleading requirements for late filings
constitutes sufficient grounds for rejecting intervention and hearing requests). ‘

The burden of proof is on the petitioner. Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), LBP-00-16, 51 NRC 320, 325
(2000). Thus, a person who files an untimely intervention petition must
affirmatively address the [eight] lateness factors in his petition, regardless of
whether any other parties in the proceeding raise the tardiness issue. Even if the
other parties waive the tardiness of the petition, a Board, on its own initiative, will
review the petition and weigh the [eight] lateness factors. Boston Edison Co.
(Pilgrim Nuclear Power Station), ALAB-816, 22 NRC 461, 466 n.22 (1985).

A late petitioner's obligation to affirmatively address the [eight] lateness factors is
not affected by the extent of the tardiness. However, the length of the delay,
whether measured in days or years, may influence a Board's assessment of the
lateness factors. Pilgrim, supra, ALAB-816, 22 NRC at 468 n.27.

A late petitioner who fails to address the [eight] lateness factors in his petition
does not have a right to a second opportunity to make a substantial showing on
the lateness factors. However, a Board, as a matter of discretion, may give a
late petitioner such an opportunity. Pilgrim, supra, 22 NRC at 468.

A late intervenor may be required to take the proceeding as it finds it. Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-743,
18 NRC 387, 402 (1983), citing Nuclear Fuel Services. inc. (West Valley
Reprocessing Plant), CLI-75-4, 1 NRC 273, 276 (1975). Licensing Boards have I

very broad discretion in their approach to the balancing process required under
10 CFR § 2.309 (c) (formerly 2.714(a)). Virginia Electric & Power Co. (North
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Anna Power Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976). Given this wide
latitude with regard to untimely petitions to intervene, a Licensing Board has the
discretion to permit intervention, even though an acceptable excuse for the
untimely filing is not forthcoming, if other considerations warrant its doing so.
Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Unit 2), ALAB-420,

6 NRC 8, 22 (1977).

A Licensing Board has no latitude to admit a new party, i.e., an "eleventh hour"
intervenor, to a proceeding as the hearing date approaches in circumstances
where: (1) the extreme tardiness in seeking intervention is unjustified; (2) the
certain or likely consequence would be prejudice to other parties as well as
delaying the progress of the proceeding, particularly attributable to the
broadening of issues; and (3) the substantiality of the contribution to the
development of the record which might be made by that party is problematic.
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1),
ALAB-643, 13 NRC 898, 900 (1981). See also Florida Power and Light Co.
(Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-90-5, 31 NRC 73,
82-83 (1990), aff'd, ALAB-950, 33 NRC 492, 495-96 (1991).

The [eight] (formerly five) factors listed in 10 CFR § 2.309(c) (formerly 2.714(a))
are to be considered in determining whether to allow late intervention. Houston
Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-
671, 15 NRC 508, 509 (1982); Cincinnati Gas and Electric Co. (Zimmer Nuclear
Power Station, Unit 1), LBP-82-54, 16 NRC 210, 213-214 (1982); Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-89-6,
29 NRC 348, 353 (1989). Newly acquired standing by moving to the vicinity of a
plant is not alone enough to justify belated intervention. Nor does being
articulate show a contribution can be made in developing the record. Other
parties having the same interest weigh against allowing late intervention.
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station,

Unit 1), ALAB-582, 11 NRC 239, 241 (1980).

A petitioner whose late-filed petition to intervene has met the [eight]-part test of
10 CFR § 2.309 (c)(1) need not meet any further late-filing qualifications to have
its contentions admitted. It is not to be treated differently than a petitioner whose
petition to intervene was timely filed. Washington Public Power Supply System
(WPPSS Nuclear Project No. 3), LBP-84-17A, 19 NRC 1011, 1015 (1984).

The key policy consideration for barring late intervenors is one of fairness, viz.,
"the public interest in the timely and orderly conduct of our proceedings.”
Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAB-
549, 9 NRC 644, 648-649 (1979), citing Nuclear Fuel Services. Inc., (West Valley
Reprocessing Plant), CLI-75-4, 1 NRC 273, 275 (1975).

Non-parties, participating under 10 CFR § 2.315(c) (formerly 2.715(c)), need not
comply with. the requirements of 10 CFR § 2.309 (formerly 2.7 14) that mandate
that intervenors either file their contentions in a timely fashion or show cause for
their late intervention. Cleveland Electric llluminating Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-81-35, 14 NRC 682, 688 (1981).




not always expected to meet the same high standards to which the Commission
holds entities represented by lawyers. International Uranium (USA) Corp. (White
Mesa Uranium Mill), LBP-01-8, 53 NRC 204, 207-208 (2001). See also Entergy
Nuclear Vermont Yankee, LLC, and Entergy Nuclear Operations, Inc. (Vermont
Yankee Nuclear Power Station), LBP-06-14, 63 NRC 568, 581 (2006).

While the late filing of documents is not cdndoned, a petitioner acting pro se is ‘

Until the parties to a proceeding that oppose a late intervention petition suggest
another forum that appears to promise a full hearing on the claims petitioner
seeks to raise, a petitioner need not identify and particularize other remedies as
inadequate. Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
ALAB-707, 16 NRC 1760, 1767 n.6 (1982).

A Commission direction to the presiding officer to consider the admissibility of a
particular late-filed matter does not preclude the presiding officer from giving the
same consideration to other late-filed information submitted by a petitioner
relevant to that matter. Cf. Carolina Power and Light Co. (Shearon Harris
Nuclear Power Plant, Units 1-4), ALAB-526, 9 NRC 122, 124 (1979) (in remand
proceeding on management capability issue, additional petitioners’ attempt to
seek late intervention to partcipate on that issue must be assessed under late-
intervention criteria). Yankee Atomic Electric Co. (Yankee Nuclear Power
Station), LBP-96-15, 44 NRC 8, 24 (1996).

Under 10 C.F.R. § 2.309(c)(1), even if a late filing intervenor cannot show good

cause for the late filing, the Board must still balance all of the relevant factors to

determine whether the late-filed petition should be granted. Dominion Nuclear ‘
Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), LBP-05-16,

62 NRC 56, 65 (2005).

Where no good excuse is tendered for the tardiness, the petitioner's
demonstration on the other factors must be particularly strong. Duke Power
Company (Perkins Nuclear Station, Units 1, 2, and 3), ALAB-431, 6 NRC 460,
462 (1977) and cases there cited. See also Kansas Gas and Electric Co. (Wolf
Creek Generating Station, Unit 1), LBP-84-17, 19 NRC 878, 887 (1984);
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571,
577 (1982), citing Nuclear Fuel Services, inc. and New York State Atomic and
Space Development Authority (West Valley Reprocessing Plant), CLI-75-4,
1 NRC 273, 275 (1975). Absent a showing of good cause for late filing, an
intervention petitioner must make a "compelling showing” on the other factors
stated in 10 CFR § 2.309(c) governing late intervention. Mississippi Power &
Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725,
1730 (1982), citing South Carolina Electric and Gas Co. (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 894 (1981), affd sub nom.
Fairfield United Action v. Nuclear Regulatory Commission, 679 F.2d 261 (D.C.
Cir. 1982); Texas Ultilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), CLI-88-12, 28 NRC 605, 610 (1988), reconsid. denied on other
grounds, CLI-89-6, 29 NRC 348 (1989), aff'd sub nom., Citizens for Fair Utility
Regulation v. NRC, 898 F.2d 51, 55 (5th Cir. 1990); Ohio Edison Co. (Perry
Nuclear Power Plant, Unit 1) and Cleveland Electric llluminating Co. and Toledo
Edison Co. (Perry Nuclear Power Plant, Unit 1; Davis-Besse Nuclear Power ‘
Station, Unit 1), LBP-91-38, 34 NRC 229, 246-47 (1991), affd in part on other
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grounds and appeal denied, CLI-92-11, 36 NRC 47 (1992); Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-12,
36 NRC 62, 73-75 (1992). Petitioner satisfies the [fifth] and [sixth] parts of the
[eight] late intervention criteria in 10 CFR § 2.309 (c)(1)(i)-(viii) (formerly
2.714(a)(1)(i)-(v)) when there is currently no proceeding, assuming arguendo that
the petitioner has standing, because there will generally be no other means by
which that petitioner can protect its interest and because there is currently no
proceeding, there will be no other party to represent petitioner's interest. See
Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit 2),
CLI-93-4, 37 NRC 156, 165 (1993); Maine Yankee Atomic Power Co. (Maine
Yankee Atomic Power Station), LBP-03-23, 58 NRC 372, 378 (2003).

In determining how compelling a showing a petitioner must make on the other
factors, a Licensing Board need not attach the same significance to a delay of
months as to a delay involving a number of years. The significance of the
tardiness, whether measured in months or years, will generally' depend on the
posture of the proceeding at the time the petition surfaces. Washington Public
Power Supply System (WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC
1167, 1173 (1983), citing Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-743, 18 NRC 387, 398-399 (1983). See Ohio Edison Co.
(Perry Nuclear Power Plant, Unit 1) and Cleveland Electric llluminating Co. and
Toledo Edison Co. (Perry Nuclear Power Plant, Unit 1; Davis-Besse Nuclear
Power Station, Unit 1), LBP-92-19, 36 NRC 98, 106 (1992).

A satisfactory explanation for failure to file on time does not automatically warrant
the acceptance of a late-filed intervention petition. The additional factors
specified under 10 CFR § 2.309(c) must also be considered. However, where a
late filing of an intervention petition has been satisfactorily explained, a much
smaller demonstration with regard to the other factors of 10 CFR § 2.309 (c) is
necessary than would otherwise be the case. Wisconsin Public Service
Corporation (Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC 78, 83 (1978).

A party who was dismissed from a proceeding for failing to respond, without good
cause, to Board orders reactivating the proceeding, must satisfy the criteria for
untimely petitions to intervene in order to be readmitted. General Electric Co.
(GETR Vallecitos), LBP-84-54, 20 NRC 1637, 1642-1643 (1984).

Because the participation of a late-filing local government petitioner was
expected to be particularly valuable to the proceedings, the Board found the
balance of factors to favor allowing the local government to intervene despite the
local government'’s inability to show good cause for the delay. Dominion Nuclear
Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), LBP-05-16,
62 NRC 56, 68-69 (2005).

[Note: Section 2.309 requires that the petition to intervene or request for hearing
include a specification of the contentions that the petitioner proposes for
litigation. This differs from the former provisions of Part 2 that permitted a
petitioner to file a supplement to his or her petition to intervene with a list of
contentions which the petitioner sought to have litigated in the hearing. The new
practice of requiring contentions to be filed at time of the petition/request does
not obviate the concept of late-filed contentions discussed in section 2.10.5.5.
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2.10.3.3.3.A Factor #1-Good Cause for Late Filing ‘

Good cause for the petitioner’s late filing is the first, and most important
element of 2.309 (c)(1) (formerly 2.714(a)(1)). Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), CLI-00-2, 51 NRC 77, 79
(2000); Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station,
Units 2 and 3), CLI-05-24, 62 NRC 551, 564 (2005).

It has been held that even if a petitioner fails to establish good cause for the

. untimely petition, the other factors must be examined, Long Island Lighting
Co. (Jamesport Nuclear Power Station, Units 1 & 2), ALAB-292, 2 NRC 631
(1975), although the burden of justifying intervention on the basis of the other
factors is considered to be greater when the petitioner fails to show good
cause. Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-75-
4, 1 NRC 273 (1975); USERDA (Clinch River Breeder Reactor Plant), ALAB-
354, 4 NRC 383 (1976); Virginia Electric & Power Co. (North Anna Station,
Units 1 & 2), ALAB-289, 1 NRC 395, 398 (1975); Philadelphia Electric Co.
(Limerick Generating Station, Unit 1), LBP-86-9, 23 NRC 273, 279 (1986);
Northeast Nuclear Energy Company (Millstone Nuclear Power Station, Unit 2),
LBP-92-26, 36 NRC 191 (1992).

The first factor of those specified in 10 CFR § 2.309 (c)(1) is whether there
exists "good cause, if any, for the failure to file on time." Cincinnati Gas and
Electric Company (William H. Zimmer Nuclear Power Station), ALAB-595, 11 ‘

NRC 860, 862 (1980). In considering the "good cause" factor, the Appeal
Board pointed out that a strong excuse for lateness will attenuate the showing
necessary on the other factors of 10 CFR § 2.309 (c). Puget Sound Power &
Light Company (Skagit Nuclear Power Project, Units 1 and 2), ALAB-523, 9
NRC 58, 63 (1979). See also Florida Power and Light Co. (St. Lucie Nuclear
Power Plant, Unit No. 2), ALAB-420, 6 NRC 8, 22 (1977), affirmed, CLI-78-12,
7 NRC 939 (1978).

The first and principal test for late intervention is whether a petitioner has
demonstrated "good cause" for filing late. Private Fuel Storage, L.L.C.,
LBP-99-3, 49 NRC 40, 49 (1999). In addressing the good-cause factor, a
petitioner must explain not only why it failed to file within the time required, but
also why it did not file as soon thereafter as possible. Westinghouse Electric
Corporation (Nuclear Fuel Export License for Czech Republic - Temelin
Nuclear Power Plants), CLI-94-7, 39 NRC 322 (1994). Lacking a
demonstration of "good cause" for lateness, a petitioner is bound to make a
compelling showing that the remaining factors nevertheless weigh in favor of
granting the late intervention and hearing request. 39 NRC at 329.

The burden of showing good cause is on the late petitioner. Detroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), LBP-82-96, 16 NRC 1408, 1432

(1982).

been established, certain excuses for delay have been held to be insufficient

Although a concrete definition as to what constitutes "good cause" has not
to justify late filing. For example, in Boston Edison Co. (Pilgrim Nuclear Power .
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Station, Unit 2), LBP-74-63, 8 AEC 330 (1974), aff'd, ALAB-238, 8 AEC 656
(1974), it was held that neither the fact that the corporate citizens' group
seeking to intervene was not chartered prior to the cutoff date for filing, nor the
fact that the applicant changed its application by dropping one of the two units
it intended to build, gave good cause for late filing. Similarly, claims by a
petitioner that there was a "press blackout" and that he was unaware of the
Commission's rules requiring timely intervention will not excuse an untimely
petition for leave to intervene. Tennessee Valley Authority (Browns Ferry
Nuclear Plant, Units 1 & 2), ALAB-341, 4 NRC 95 (1976), nor will failure to
read the Federal Register. South Carolina Electric and Gas Co. (Virgil C.
Summer Nuclear Station, Unit 1), LBP-81-11, 13 NRC 420, 423 (1981), citing
New England Power and Light Co. (NEP Units 1 and 2), LBP-78-18, 7 NRC
932, 933-934 (1978); Florida Power and Light Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-90-5, 31 NRC 73, 79 (1990), affd,
ALAB-950, 33 NRC 492, 495-96 (1991). Similarly a petitioner’s failure to read
carefully the governing procedural regulations does not constitute good cause
for accepting a late-filed petition. North Atlantic Energy Service Corp.
(Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, 223 (1999). See also Fla.
Power & Light Co., FPL Energy Seabrook, LLC, FPL Energy Duane Arold,
LLC, Constellation Energy Group, Inc. (Calvert Cliffs Nuclear Plant, Units 1
and 2; Calvert Cliffs Independent Spent Fuel Storage Installation; Nine Mile
Point Nuclear Station, Units 1 and 2; R.E. Ginna Nuclear Power Plant; Turkey
Point Nuclear Generating Plants, Units 3 and 4; St. Lucie Nuclear Power
Plant, Units 1 and 2; Seabrook Station; Duane Arnold Energy Center), -
CLI-06-21, 64 NRC 30, 33 (2006) (late-filed because petitioner initially
believed another agency was the appropriate forum). The showing of good
cause is required even though a petitioner seeks to substitute itself for another
party. Gulf States Utilities Co. (River Bend Station, Units 1 & 2), ALAB-444, 6

NRC 760, 796 (1977).

Licensing Boards and Appeal Boards have both considered various excuses
to determine whether they constitute "good cause." Newly-acquired
organizational existence does not constitute good cause for delay in seeking
intervention. Carolina Power and Light Company (Shearon Harris Nuclear
Power Plant, Units 1-4), ALAB-526, 9 NRC 122, 124 (1979), cited in Cincinnati
Gas and Electric Co. (William H. Zimmer Nuclear Station), LBP-80-14, 11
NRC 570 (1980) and South Carolina Electric and Gas Co. (Virgil C. Summer
Nuclear Station, Unit 1), LBP-81-11, 13 NRC 420, 423 (1981); and Kansas
Gas and Electric Co. (Wolf Creek Generating Station, Unit 1), LBP-84-17, 19
NRC 878, 887 (1984); Florida Power and Light Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-90-5, 31 NRC 73, 80-81 (1990), aff'd,
ALAB-950, 33 NRC 492, 495-96 (1991). Nor does preoccupation with other
matters afford a basis for excusing a nontimely petition to intervene. Poor
judgment or imprudence is not good cause for late filing. Puget Sound Power
& Light Co. (Skagit Nuclear Power Project, Units 1 and 2), LBP-79-16, 9 NRC
711, 714 (1979). The Appeal Board did not accept as an excuse for late
intervention the claim that petitioner, a college organization, could not meet an
August petition deadline because most of its members were away from school
during the summer and hence unaware of developments in the case. Such a
consideration does not relieve an organization from making the necessary
arrangements to insure that its interest is protected in its members' absence.
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On the other hand, new regulatory developments and the availability of new
information may constitute good cause for delay in-seeking intervention. Duke
Power Company (Amendment to Materials License SNM-1773 --
Transportation of Spent Fuel from Oconee Nuclear Station for Storage at
McGuire Nuclear Station), ALAB-528, 9 NRC 146, 148-149 (1979). See also
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Station), LBP-80-
14, 11 NRC 570, 572-573 (1980).

In evaluating intervention petitions to determine whether the requisite ]
specificity exists, whether there has been an adequate delineation of the basis
for the contentions, and whether the issues sought to be raised are cognizable
in an individual licensing proceeding, Licensing Boards will not appraise the
merits of any of the assertions contained in the petition. But when considering
untimely petitions, Licensing Boards are required to assess whether the
petitioner has made a substantial showing of good cause for failure to file on
time. In doing so, Boards must necessarily consider the merits of claims
going to that issue. Florida Power & Light Co. (St. Lucie Plant, Unit 2), CLI-
78-12, 7 NRC 939, 948-949 (1978).

The availability of new information may provide good cause for late
intervention. The test is when the information became available and when the
petitioner reasonably should have become aware of the information. The
petitioner must establish that 1) the information is new and could not have
been presented earlier, and 2) the petitioner acted promptly after learning of
the new information. Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Units 1 and 2), CLI-92-12, 36 NRC 62, 69-73(1992). See
Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit 2),
CLI-93-4, 37 NRC 156, 164-65 (1993). Amergen Energy Company, LLC
(Oyster Creek Nuclear Generating Station), LBP-06-22, 64 NRC 229, 234
(2006).

Newly arising information has long been recognized as providing "good
cause" for acceptance of a late contention. Consumers Power Co. (Midland
Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 577 (1982), citing Indiana and
Michigan Electric Co. (Donald C. Cook Nuclear Plant, Units 1 and 2), CLI-72-
75, 5 AEC 13, 14 (1972); Cincinnati Gas and Electric Co. (William H. Zimmer
Nuclear Station), LBP-80-14, 11 NRC 570, 574 (1980), appeal dismissed,
ALAB-595, 11 NRC 860 (1980). Before admitting a contention based on new
information, factors must be balanced such as the intervenor's ability to
contribute to the record on the contention and the likelihood and effects of
delay should the contention be admitted. However, in balancing those factors,
the same weight given to each of them is not required. Consumers Power Co.
(Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 577 (1982), citing
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
1), ALAB-642, 13 NRC 881, 895 (1981).

The Licensing Board will not accept a petitioner's claim of excuse for late
intervention where the petitioner failed to uncover and apply pubilicly available
information in a timely manner. Kansas Gas and Electric Co. (Wolf Creek
Generating Station, Unit 1), LBP-84-17, 19 NRC 878, 886 (1984), citing Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-83-42,
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18 NRC 112, 117, affd, ALAB-743, 18 NRC 38i (1983); Florida Power and
Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-90-5,
31 NRC 73, 79 (1990), affd, ALAB-950, 33 NRC 492, 495-96 (1991).

Confusing and misleading letters from the Staff to a prospective pro se
petitioner for intervention, and failure of the Staff to respond in a timely fashion
to certain communications from such a petitioner, constitute a strong showing
of good cause for an untimely petition. Wisconsin Public Service Corporation
(Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC 78, 81-82 (1978). And
where petitioner relied to its detriment on Staff's representations that no action
would be immediately taken on licensee's application for renewal, elementary
fairness requires that the action of the Staff could be asserted as an estoppel
on the issue of timeliness of petition to intervene, and the petition must be
considered even after the license has been issued. Armed Forces
Radiobiology Research Institute (Cobalt-60 Storage Facility), LBP-82-24, 15
NRC 652, 658 (1982), rev'd on other grounds, ALAB-682, 16 NRC 150 (1982).

Petitioners proceeding pro se will be shown greater leeway on the question of
whether they have demonstrated good cause for lateness than petitioners
represented by counsel. Maine Yankee Atomic Power Co. (Maine Yankee
Atomic Power Station), LBP-03-23, 58 NRC 372, 378 (2003).

A petitioner's claim that it was lulled into inaction because it relied upon the
State, which later withdrew, to represent its interests does not constitute good
cause for an untimely petition. Gulf States Utilities Co. (River Bend Station,
Units 1 & 2), ALAB-444, 6 NRC 760, 796 (1977). See Texas Utilities Electric
Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-88-12,

28 NRC 605, 609 (1988), reconsid. denied on other grounds, CLI-89-6,

29 NRC 348 (1989), aff'd sub nom., Citizens for Fair Utility Regulation v. NRC,
898 F.2d 51 (5th Cir. 1990). A petitioner who has relied upon a State
participating pursuant to 10 CFR § 2.315 (c¢) (formerly 2.715(c)) to represent
her interests in a proceeding cannot rely on her dissatisfaction with the State's
performance as a valid excuse for a late-filed intervention petition where no
claim is made that the State undertook to represent her interests specifically,
as opposed to the public interest generally. Duke Power Company (Cherokee
Nuclear Station, Units 1, 2 & 3), ALAB-440, 6 NRC 642 (1977). See also
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station,

Unit 1), LBP-81-11, 13 NRC 420, 423 (1981); Comanche Peak, supra,

28 NRC at 610 (a petitioner's previous reliance on another party to assert its
interests does not by itself constitute good cause), reconsid. denied on other
grounds, CLI-89-6, 29 NRC 348 (1989), aff'd sub nom., Citizens for Fair Utility
Regulation v. NRC, 898 F.2d 51, 55 (5th Cir. 1990); Florida Power and Light
Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-90-5,

31 NRC 73, 80 (1990), affd, ALAB-950, 33 NRC 492, 49596 (1991). Nor will
an explanation that full-time domestic and other responsibilities was the
reason for filing an intervention petition almost three years late suffice.
Cherokee, supra.

Justas a petitioner' may not rely upon interests being represented by another
party and then justify an untimely petition to intervene on the others'
withdrawal, so a petitioner may not rely on the pendency of another
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reliance when the other petition fails to represent those interests. A claim that
petitioner believed that its concerns would be addressed in another
proceeding will not be considered good cause. Consolidated Edison Co.
(Indian Point Station, Unit No. 2), LBP-82-1, 15 NRC 37, 39-40 (1982),
Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2
and 3), LBP-82-117B, 16 NRC 2024, 2027 (1982). It must be established that
petitioners were furnished erroneous information on matters of basic fact and
that it was reliance upon that information that prompted their own inaction.
Palo Verde, supra, 16 NRC at 2027-2028.

proceeding to protect its interests and then justify a late petition on that .

Employees of an applicant or licensee are not exempt from the Commission's
procedural rules. Thus, an employee's mere assertions of fears of retaliation
from the employer do not establish good cause for late intervention. To
encourage employees to raise potentially significant safety concerns or
information, Section 211 of the Energy Reorganization Act, 42 U.S.C.

§ 5851(a), prohibits employer retaliation against any employee who
commences or participates in any manner in an NRC proceeding. Florida
Power and Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
LBP-90-5, 31 NRC 73, 77-79 (1990), affd, ALAB-950, 33 NRC 492, 495-96
(1991).

Absent a showing of good cause for a very late filing, an intervention petitioner
must make a "compelling showing" on the other factors stated in 10 CFR §
2.309 (c) (formerly 2.7 14(a)) governing late intervention. Mississippi Power & I

Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC
1725, 1730 (1982), citing South Carolina Electric and Gas Co. (Virgil C.
Summer Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 894 (1981), affd
sub nom. Fairfield United Action v. Nuclear Requlatory Commission, 679 F.2d
261 (D.C. Cir. 1982); Ohio Edison Co. (Perry Nuclear Power Plant, Unit 1) and
Cleveland Electric llluminating Co. and Toledo Edison Co. (Perry Nuclear
Power Plant, Unit 1; Davis-Besse Nuclear Power Station, Unit 1), LBP-91-38,
34 NRC 229, 246-47 (1991), aff'd in part on other grounds and appeal denied,
CLI-92-11, 36 NRC 47 (1992); Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), CLI-92-12, 36 NRC 62, 73-75 (1992).
See also Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-
707, 16 NRC 1760, 1764 (1982), citing Grand Gulf, supra, 16 NRC at 1730;
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB
743, 18 NRC 387, 397 (1983); General Electric Co. (GETR Vallecitos), LBP-
84-54, 20 NRC 1637, 1645 (1984); Sacramento Municipal Utility District
(Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 207
(1993); State of New Jersey (Department of Law and Public Safety's
Requests Dated October 8, 1993), CLI-93-25, 38 NRC 289, 296-97 (1993);
Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage installation),
LBP-00-8, 51 NRC 146, 154 (2000); Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), LBP-00-14, 51 NRC 301, 310
(2000).

A petitioner who fails to show good cause for filing late may not always be

required to make a compelling showing on the four remaining factors of
10 CFR § 2.309(c). Ohio Edison Co. (Perry Nuclear Power Plant, Unit 1) and
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Cleveland Electric llluminating Co. and Toledo Edison Co. (Perry Nuclear
Power Plant, Unit 1; Davis-Besse Nuclear Power Station, Unit 1), LBP-92-19,
36 NRC 98, 105-106 (1992).

The “good cause” element of 10 CFR § 2.309 (c)(1) (formerly 2.714(a)(1)) was
deemed fulfilled when the counsel for the intervening party demonstrated by a
careful accounting of her schedule that she submitted the pleading in question
within a reasonable amount of time. The licensing board particularly noted the
late date on which the Staff provided the intervenors with needed documents, -
and the busy schedule of counsel. Carolina Power & Light Co. (Shearon
Harris Nuclear Power Plant), LBP-00-19, 52 NRC 85, 92 (2000).

A local government trying to show good cause for late filing an intervention
petition cannot successfully argue that it had no constructive notice of the
proposed license transfers at issue, where its legislature had already
demonstrated through legislative action that it had early actual notice of the
proposed transfer. Dominion Nuclear Connecticut, Inc. (Millstone Nuclear
Power Station, Units 2 and 3), LBP-05-16, 62 NRC 56, 65 (2005).

2.10.3.3.3.B Factor #2-Nature of the Requestor’s/Petitioner’s Right Under
the Act to Be Made a Party to the Proceeding

[Reserved]

2.10.3.3.3.C Factor #3-Nature and Extent of the Requestor’s/Petitioner
Propery, Financial or Other Interest in the Proceeding

[Reserved]

2.10.3.3.3.D Factor #4-Possible Effect of Any Order That May Be Entered in
the Proceeding on the Requestor’s/Petitioner’s Interest

[Reserved]

2.10.3.3.3.E Factor #5-Other Means for Protecting Petitioner’s Interests

JANUARY 2009

With regard to the fifth factor - other means to protect petitioner's interest - the
qguestion is not whether other parties will adequately protect the interest of the
petitioner, but whether there are other available means whereby the petitioner
can itself protect its interest. Long Island Lighting Co. (Jamesport Nuclear
Power Station, Units 1 & 2), ALAB-292, 2 NRC 631 (1975).

The fifth factor in 10 CFR § 2.309(c) points away from allowing late
intervention if the interest which the petitioner asserts can be protected by
some means other than litigation. Detroit Edison Co. (Enrico Fermi Atomic
Power Plant, Unit 2), LBP-82-96, 16 NRC 1408, 1433 (1982).

The fifth factor in 10 CFR § 2.309(c)(1) (formerly 2.714(a)(1)), whether other
means exist to protect the petitioner’s interests, was not satisfied when the
petitioner was able to take his concerns to a state judicial forum and was able
to voice his concerns in a separate NRC licensing proceeding. Private Fuel
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Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-00-23,
52 NRC 114, 121-122 (2000). '
The suggestion that an organization could adequately protect its interest by

submitting a limited appearance statement gives insufficient regard to the

value of participational rights enjoyed by parties - including the entitlement to

present evidence and to engage in cross-examination. Similarly, assertions

that the organization might adequately protect its interest by making witnesses

available to a successful petitioner or by transmitting information in its

possession to appropriate State and local officials are without merit. Duke

Power Company (Amendment to Materials License SNM-1773 --

Transportation of Spent Fuel from Oconee Nuclear Station for Storage at

McGuire Nuclear Station), ALAB-528, 9 NRC 146, 150 n.7 (1979).

A petition under 10 CFR § 2.206 for a show cause proceeding is not an
adequate alternative means of protecting a late petitioner's interests. The
Section 2.206 remedy cannot substitute for the petitioner's participation in an
adjudicatory proceeding concerned with the grant or denial ab initio of an
application for an operating license. Washington Public Power Supply System
(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1175-1176 (1983).
See Florida Power and Light Co. (Turkey Point Nuclear Generating Plant,
Units 3 and 4), LBP-90-5, 31 NRC 73, 81 (1990), aff'd, ALAB-950, 33 NRC
492, 495-96 (1991). After all, despite the long history of §2.206, the number
of sucessful petitions brought under that section is extremely small. Dominion
Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), '

LBP-05-16, 62 NRC 56, 67 (2005).

Participation of the NRC Staff in a licensing proceeding is not equivalent to
participation by a private intervenor. WPPSS, id. By analogy, the availability
of nonadjudicatory Staff review outside the hearing process generally does
not constitute adequate protection of a private party's rights when considering
factor [five] under 10 CFR § 2.309(c) (formerly 2.714(a)). Houston Lighting
and Power Co. (South Texas Project, Units 1 and 2), ALAB-799, 21 NRC 360,
384 n.108 (1985). But see Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-828, 23 NRC 13, 21-22 (1986).

2.10.3.3.3.F Factor #6—-Extent Petitioner’s Interests Will Be Represented By
Existing Parties '

With regard to the [sixth] factor of 10 CFR § 2.309 (c) (formerly 2.714(a)), the
extent to which petitioner's interest will be represented by existing parties, the
fact that a successful petitioner has advanced a contention concededly akin to
that of a late petitioner does not necessarily mean that the successful
petitioner is both willing and able to represent the late petitioner's interest.
Duke Power Company (Amendment to Materials License SNM-1773 -
Transportation of Spent Fuel from Oconee Nuclear Station for Storage at
McGuire Nuclear Station), ALAB-528, 9 NRC 146, 150 (1979). See Ohio
Edison Co. (Perry Nuclear Power Plant, Unit 1) and Cleveland Electric
[luminating Co. and Toledo Edison Co. (Perry Nuclear Power Plant, Unit 1; I

Davis-Besse Nuclear Power Station, Unit 1), LBP-92-19, 36 NRC 98, 109
(1992).
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The Licensing Board in Florida Power and Light Company (Turkey Point
Nuclear Generating Units 3 and 4), LBP-79-21, 10 NRC 183, 195 (1979) has

expressed the view that NRC practice has failed to provide a clear cut answer
to the question of whether the [sixth] factor, the extent to which the petitioner's
interest will be represented by existing parties, is applicable when there are no
intervening parties and no petitioners other than the latecomer, and a hearing

will not be held if the late petitioner is denied leave to intervene. The Licensing
Board reviewed past Licensing Board decisions on this question:

(1) In St. Lucie and Turkey Point the Licensing Board decided that the
[sixth] factor was not directly applicable, noting that without the
petitioner's admission there would be no other party to protect
petitioner's interest. Florida Power and Light Company (St. Lucie
Plant, Units 1 and 2 and Turkey Point, Units 3 and 4), LBP-77-23,
5 NRC 789, 800 (1977).

(2) In Summer the Licensing Board acknowledged uncertainty as to the
applicability of factor [six], but indicated that if the factor were
applicable it would be given no weight because of the particular
circumstances of that case. South Carolina Electric and Gas Co.
(Virgil C. Summer Nuclear Station, Unit 1), LBP-78-6, 7 NRC 209, 213-
214 (1978).

(3) In Kewaunee, the Board concluded that petitioners’ interest would not
be represented absent a hearing and decided that the [sixth] factor
weighed in favor of admitting them as intervenors. Wisconsin Public
Service Corp. (Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC
78, 84 (1978).

The Licensing Board ultimately ruled that the Commission intended that all
[eight] factors of 10 CFR § 2.309 (c) (formerly 2.714(a)) should be balanced in
every case involving an untimely petition. Florida Power and Light Company

- (Turkey Point Nuclear Generating Units 3 and 4), LBP-79-21, 10 NRC 183,
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195 (1979). The Board also ruled that in the circumstances where denial of a
late petition would result in no hearing and no parties to protect the petitioner's
interest, the question, "To what extent will Petitioners' interest be represented
by existing parties?" must be answered, "None." The [sixth] factor therefore,
was held to weigh in favor of the late petitioners. |d.

In balancing the factors in 10 CFR § 2.309(c) (formerly 2.714(a)), the
Licensing Board may take into account the petitioner's governmental nature
as it affects the extent to which petitioner's interest will be represented by
existing parties, although the petitioner's governmental status in and of itself
will not excuse untimely petitions to intervene. Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-339, 4 NRC 20

(1976).

A local government'’s overriding, paramount interest in, and responsibility for,
emergencies that impact its territory mean that a private party cannot
“represent” that government’s interest in emergency planning by filing an
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emergency planning contention of its own. Dominion Nuclear Connecticut,
Inc. (Millstone Nuclear Power Station, Units 2 and 3), LBP-05-16, 62 NRC 56, ‘

67-68 (2005).

In weighing the [sixth] factor, a board will not assume that the interests of a
late petitioner will be adequately represented by the NRC Staff. The general
public interest, as interpreted by the Staff, may often conflict with a late

* petitioner's private interests or perceptions of the public interest. Washington
Public Power Supply System (WPPSS Nuclear Project No. 3), ALAB-747,
18 NRC 1167, 1174-1175 n.22 (1983). See also Cleveland Electric
Hluminating Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-80, 18
NRC 1404, 1407-1408 (1983); Philadelphia Electric Co. (Limerick Generating
Station, Unit 1), LBP-86-9, 23 NRC 273, 279 (1986). Contra Consolidated
Edison Co. of New York (Indian Point, Unit 2), LBP-82-1, 15 NRC 37, 41
(1982). However, the fact that it is likely that no one will represent a
petitioner's perspective if its hearing request is denied is in itself insufficient for
the Commission to excuse the untimeliness of the request. Westinghouse
Electric Corporation (Nuclear Fuel Export License for Czech Republic -
Temelin Nuclear Power Plants), CLI-94-7, 39 NRC 322, 329 (1994).

2.10.3.3.3.G Factor #7—Extent Participation Will Broaden Issues or Delay the
Proceeding

The seventh factor of 10 CFR § 2.309 (c)(1), potential for delay, is also of
immense importance in the overall balancing process. Long Island Lighting ‘

Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 402
(1983). While this factor is particularly significant, it is not dispositive.
USERDA (Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383
(1976). In considering the factor of delay, the magnitude of threatened delay
must be weighed since not every delay is intolerable. Public Service Electric
& Gas Co. (Hope Creek Generating Station, Units 1 & 2), LBP-77-9, 5 NRC
474 (1977). In addition, in deciding whether petitioners’ participation would
broaden the issues or delay the proceeding, it is proper for the Licensing
Board to consider that the petitioners agreed to allow issuance of the
construction permit before their antitrust contentions were heard, thereby
eliminating any need to hold up plant construction pending resolution of those
contentions. Florida Power & Light Co. (St. Lucie Nuclear Power Plant, '
Unit 2), ALAB-420, 6 NRC 8, 23 (1977).

An untimely intervention petition need not introduce an entirely new subject
matter in order to "broaden the issues" for the purposes of 10 CFR § 2.309(c);
expansion of issues already admitted to the proceeding also qualifies. South
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1),
ALAB-642, 13 NRC 881, 891 (1981).

The mere fact that a late petitioner will not cause additional delay or a
broadening of the issue does not mean that an untimely petition should
necessarily be granted. Gulf States Ultilities Co. (River Bend Station, Units 1
& 2), ALAB-444, 6 NRC 760, 798 (1977). However, from the standpoint of I

precluding intervention, the delay factor is extremely important and the later
the petition to intervene, the more likely it is that the petitioner's participation
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will result in delay. Detroit Edison Co. (Greenwood Energy Center, Units 2 &
‘ 3), ALAB-476, 7 NRC 759, 762 (1978). The question is whether, by filing late,

the petitioner has occasioned a potential for delay in the completion of the
proceeding that would not have been present had the filing been timely.
Washington Public Power Supply System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1180 (1983).

In the instance of a very late petition, the strength or weakness of the
tendered justification may thus prove crucial. The greater the tardiness, the
greater the likelihood that the addition of a new party will delay the proceeding
-- e.4., by occasioning the relitigation of issues already tried. Although the
delay factor may not be conclusive, it is an especially weighty one. Project
Management Corporation (Clinch River Breeder Reactor Plant), ALAB-354,

4 NRC 383, 394-95 (1976); Puget Sound Power & Light Company (Skagit
Nuclear Power Project, Units 1 and 2), ALAB-552, 10 NRC 1, 5 (1979).

The [seventh] factor includes only that delay which can be attributed directly to
the tardiness of the petition. Jamesport, supra, ALAB-292, 2 NRC at 631;
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
1), LBP-81-11, 13 NRC 420, 425 (1981).

Where there is no pending proceeding, the [seventh] factor for late
intervention, the potential for delay if the petition is granted, weighs heavily
against petitioner because granting the request will result in the establishment
of an entirely new formal proceeding, not just the alteration of an already
. ) established hearing schedule. See Texas Utilities Electric Co. (Comanche
' Peak Steam Electric Station, Unit 2), CLI-93-4, 37 NRC 156, 167 (1993).

Holding a hearing on an export license application at a point when the NRC
has had in its hands for two months the views of the Executive Branch that the
proposed export would not be inimical to the common defense and security
would undoubtedly "broaden” the issues and substantially "delay" the
Commission's final decision on the fuel export application. Westinghouse
Electric Corporation (Nuclear Fuel Export License for Czech Repubilic -
Temelin Nuclear Power Plants), CLI-94-7, 39 NRC 322, 330 (1994).

Where there is little practical value to be gained from expediting the
proceeding, the fact that a participant’s participation would “broaden the
issues” or “delay the proceeding” is less significant. Thus, in a license
renewal proceeding where the existing license will not expire for over a
decade and where the Staff's safety review is still several months from its due
date for completion, the broadening/delaying factor carried only minimal
weight. Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station,
Units 2 and 3), LBP-05-16, 62 NRC 56, 68 (2005).

2.10.3.3.3.H Factor #8—Ability of Petitioner to Assist in Developing Record
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(formerly 2.714(a)(3)) criterion for late intervention requiring a showing of how
its participation may reasonably be expected to assist in developing a sound
record, it should set out with as much particularity as possible the precise
issues it plans to cover, identify its prospective witnesses, and summarize
their proposed testimony. See generally South Carolina Electric and Gas Co.
(Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 894
(1981), affd sub nom. Fairfield United Action v. Nuclear Regulatory
Commission; 679 F.2d 261 (D.C. Cir. 1982);Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-88-12, 28 NRC
605, 611 (1988), reconsid. denied on other grounds, CLI-89-6, 29 NRC 348
(1989), affd sub nom., Citizens for Fair Utility Regulation v. NRC, 898 F.2d 51
(5th Cir. 1990); Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), CLI-92-12, 36 NRC 62, 74-75 (1992). Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-4,

37 NRC 156, 165-66 (1993).

When an intervention petitioner addresses the 10 CFR § 2.309(c)(viii) ’

it is the petitioner's ability to contribute sound evidence rather than asserted
legal skills that is of significance in determining whether the petitioner would
contribute to the development of a sound record. Kansas Gas and Electric
Co. (Wolf Creek Generating Station, Unit 1), LBP-84-17, 19 NRC 878, 888
(1984), citing Houston Lighting and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-671, 15 NRC 508, 513 n.14 (1982).

Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2),
ALAB-704, 16 NRC 1725, 1730 (1982); Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760, 1766 (1982), citing
Grand Gulf, supra, 16 NRC at 1730.

Vague assertions regarding petitioner's ability or resources are insufficient. .

As to the [eight] factor with regard to "assistance in developing the record," a
late petitioner placing heavy reliance on this factor and claiming that it has
substantial technical expertise in this regard should present a bill of particulars
in support of such a claim. Detroit Edison_Co. (Greenwood Energy Center,
Units 2 & 3), ALAB-476, 7 NRC 759, 764 (1978). At the same time, it is not
necessary that a petitioner have some specialized education, relevant
experience or ability to offer qualified experts for a favorable finding on this
factor to be made. South Carolina Electric & Gas Co. (Virgil C. Summer
Nuclear Station, Unit 1), LBP-78-6, 7 NRC 209, 212-213 (1978).

The ability to contribute to the development of a sound record is an even more
important factor in cases where the grant or denial of the petition will also
decide whether there will be any adjudicatory hearing. There is no reason to
grant an inexcusably late intervention petition unless there is cause to believe
that the petitioner not only proposes to raise at least one substantial safety or
environmental issue, but is also able to make a worthwhile contribution on it.
Washington Public Power Supply System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1180-1181 (1983). See also Tennessee Valley
Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418,

1422 (1977).
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When determining a late-filing petitioner’s ability to assist in developing the
adjudicatory record, the Board should look at not only the petitioner’s initial
petition, but also any subsequent filings or oral demonstrations by the
petitioner the indicating a commitment to participate and contribute. Dominion
Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3),
LBP-05-16, 62 NRC 56, 68 (2005).

2.10.3.3.4 Appeals from Rulings on Late Intervention

Two considerations play key roles in deliberations on appeais from rulings on
untimely intervention. The first is the Commission's admonition in Nuclear Fuel
Services Inc. (West Valley Reprocessing Plant), CLI-75-4, 1 NRC 273, 275
(1975), that 10 CFR § 2.309(c) (formerly 2.714(a)) was purposely drafted with the
idea of "giving the Licensing Boards broad discretion in the circumstances of
individual cases." Washington Public Power Supply System (WPPSS Nuclear
Project No. 3), ALAB-747, 18 NRC 1167, 1171 (1983). See also Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387,
395-396 (1983); Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
1), ALAB-769, 19 NRC 995, 1000 n.13 (1984). Consequently, a decision
granting a tardy intervention petition will be reversed only where it can fairly be
said that the Licensing Board's action was an abuse of the discretion conferred
by Section 2.309(c). Mississippi Power & Light Co. (Grand Gulf Nuclear Station,
Units 1 & 2), ALAB-704, 16 NRC 1725, 1730 (1982); Virginia Electric & Power
Co. (North Anna Power Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976). The
second consideration flows from the principle that the propriety of the Board's
action must be measured against the backdrop of the record made by the parties
before it. Accordingly, on review the facts recounted in the papers supporting the
petition to intervene must be credited to the extent that they deal with the merits
of the issues. Insofar as the facts relate to the excuse for untimely filing, where
they are not controverted by opposing affidavits they must be taken as true.
Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6
NRC 8, 13 (1977). In view of all of this, the chances of overturning a Licensing
Board's finding that intervention, although late, would be valuable are slight.

See, e.qg., Pacific Gas & Electric Co. (Diablo Canyon Nuclear Plant, Units 1 & 2),
ALAB-223, 8 AEC 241 (1974).

On appeal, factual and legal components of the analysis underlying the Licensing
Board's conclusion in reviewing Board decisions on untimely intervention
petitions may be closely scrutinized. South Carolina Electric and Gas Co. (Virgil
C. Summer Nuclear Plant, Unit 1), ALAB-642, 13 NRC 881, 885 (1981).

Until a determination is made that intervenor has proffered a litigable contention,
a presiding officer's ruling that the petitioner has established its standing is not so
final as to be appealable under 10 CFR § 2.311 (formerly 2.714a). Sequoyah
Fuels Corporation and General Atomics (Gore, Oklahoma Site Decontamination
and Decommissioning Funding), LBP-94-5, 39 NRC 54; aff'd, CLI-94-12, 40 NRC
64 (1994).

In a decision vacating a Licensing Board's grant of late intervention because the
grant was based on improper criteria, the Appeal Board refused to examine
whether the petitioner had met the regulatory requirements for intervention (i.e.,
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10 CFR § 2.309). Puget Sound Power & Light Company (Skagit Nuclear Power
Project, Units 1 and 2), ALAB-523, 9 NRC 58, 63-64 (1979), petition for review .
denied, Puget Sound Power & Light Co. (Skagit Nuclear Project, Units 1 and 2),

unreported, (January 16, 1980).

2.10.3.3.5 Mootness of Petitions to Intervene

Where the Commission was in the process of ruling on an untimely petition to
intervene, when the applicant moved to amend its application and conclude the
proceeding, the petition to intervene was dismissed as moot. Puget Sound
Power and Light Company (Skagit Nuclear Power Project, Units 1 and 2), CLI-
80-34, 12 NRC 407, 408 (1980).

Mootness is not necessarily dependent upon a party's views that its claims have
been satisfied but, rather, occurs when a justiciable controversy no longer exists.
Georgia Institute of Technology (Georgia Tech Research Reactor), LBP-95-19*,

42 NRC 191, 195 (1995).

Generally, the plain language of a contention will reveal whether the contention is

(1) a claim of omission, (2) a specific substantive challenge to an application, or

(3) a combination of both. In some cases, it may be necessary to examine the

language of the contention bases to determine the scope of the contention. In

the first situation, where a contention alleges the omission of particular

information or an issue from an application, and the information is supplied later

by the applicant, the contention is moot. Amergen Energy Co., LLC (Oyster .

Creek Nuclear Generating Station), LBP-06-16, 63 NRC 737, 742 (2006).

When a Licensing Board holds that the sole contention in a proceeding is moot,
the mandatory disclosure process for that contention (10 C.F.R. §§ 2.336 and
2.1203) is terminated. Id. at 745.

2.10.3.4 Amendment of Petition Expanding Scope of Intervention

In order to expand the scope of a previously filed petition to intervene, an intervenor
carries the burden of persuading the Licensing Board that the information upon
which the expansion is based: (a) was objectively unavailable at the time the
original petition was filed, and (b) had it been available, the petition's scope would
have been broader. Louisiana Power & Light Co. (Waterford Steam Electric Station,
Unit 3), LBP-73-31, 6 AEC 717, appeal dismissed as interlocutory, ALAB-168, 6
AEC 1155 (1973).

2.10.3.5 Withdrawal of Petition to Intervene

Where only a single intervenor is party to a licensing proceeding, its withdrawal
serves to bring the proceeding to an end. International Uranium (USA) Corp.
(Receipt of Material from Tonawanda, New York), LBP-00-11, 51 NRC 178, 180
(2000); Florida Power & Light, Co. (Turkey Point Nuclear Generating Plant, Units 3
and 4), CLI-91-13, 34 NRC 185, 188 n.1 (1999); Public Service Co. of Colorado
(Fort St. Vrain independent Spent Fuel Storage Installation); Boston Edison Co. and .

Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-99-17, 49
NRC 372, 373 (1999). Where there is more than one intervenor in a case, the
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withdrawal of one does not terminate the proceeding. However, according to NRC
procedure, it does serve to eliminate the withdrawing party's contention from
litigation. Houston Lighting and Power Co. (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 382 (1985). See also Project Management Corp. (Clinch
River Breeder Reactor Plant), ALAB-354, 4 NRC 383, 391-92 (1976); Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-90-12, 31 NRC 427,
430-31 (1990), affd in part on other grounds, ALAB-934, 32 NRC 1 (1990).
Accordingly, in the absence of prior timely adoption by another intervenor, those
contentions can be preserved for further consideration only if an intervenor shows
that the issues are admissible under the late-filing standards of 10 C.F.R. §
2.309(c)(1) (formerly 2.714(a)(1)). Private Fuel Storage, L.L.C., LBP-99-6, 49 NRC
114, 118 (1999). Acceptance of contentions at the threshold stage of a licensing
proceeding does not validate them as cognizable issues for litigation independent of
their sponsoring intervenor. Texas Utilities Generating Co. (Comanche Peak Steam
Electric Station, Units 1 and 2), CLI-81-36, 14 NRC 1111, 1113-14 (1981); South
Texas, supra, 21 NRC at 383; Seabrook, supra, 31 NRC at 430-31, affd in part on
other grounds, ALAB-934, 32 NRC 1 (1990).

The test that should be applied to determine whether one intervenor may be
permitted to adopt contentions that no longer have a sponsor when the sponsoring
intervenor withdraws from the proceeding, is the [eight]-factor test ordinarily used to

determine whether to grant a nontimely request for intervention, or to permit the

introduction of additional contentions by an existing intervenor after the filing date.
South Texas, supra, 21 NRC at 381-82. See 10 CFR § 2.309(c) (formerly
2.714(a)(1), (b)). For a detailed discussion of the [eight]-factor test, see Section
2.10.3.3.3)

A party that voluntarily withdraws from a proceeding that was later resolved by a
settiement agreement must satisfy the late intervention standards before seeking to
reopen the record of that proceeding. Texas Utilities Electric Company (Comanche
Peak Steam Electric Station, Unit 2), CLI-93-1, 37 NRC 1 (1993)

Safety or environmental matters which may be left as outstanding issues by a
withdrawing intervenor may be raised by a Board sua sponte or be subject to
nonadjudicatory resolution by the NRC Staff. South Texas, supra, 21 NRC at 383
n.100. See Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and 3),
ALAB-319, 3 NRC 188, 189-90 (1976).

Voluntary withdrawal of a petition to intervene is without prejudice to reinstate the
petition, although reinstatement can only be done on a showing of good cause.
Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 & 2), LBP-73-41,
6 AEC 1057 (1973). .

Where an intervenor withdraws from a proceeding with prejudice, an issue
sponsored solely by that intervenor is also dismissed, but without prejudice.
Sequoyah Fuels Corp. (Gore, Oklahoma Site Decommissioning), LBP-00-30,
52 NRC 335, 362 (2000).

Where a lay person sought to withdraw both as an individual intervention petitioner
and as the person on whom an organization relied for standing, a Licensing Board
denied the motion to withdraw as the basis for the organization's standing in order to
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give the petitioner an opportunity to reconsider, since granting the motion would
lead to dismissal of the entire proceeding. Florida Power and Light Co.