From: David Taylor [davetaylornavajodoj@yahoo.com]

Sent: - Monday, May 04, 2009 3:24 PM

To: Stephen Cohen

Cce: sbetsitty@usa.net; stephenbetsitty@navajo.org

Subject: Navajo Nation Comments on Proposed Generic Communication ;Pre-Licensing Construction
Activities at Proposed Uranium Recovery Facilities

Attachments: 2009-05-04 Navajo Nation Comments on NRC Rule Interpretation.pdf

Dear Mr. Cohen:

In confirmation of our phone conversation a short time ago, attached, in PDF format, you will find comments of
the Navajo Nation to the Proposed General Communication; Pre-Licensing Construction Activities at Proposed
Uranium Recovery Facilities appearing in the March 27, 2009 Federal Register. )

Per the request I made to you over the phone it is my understanding that you will see to it that these comments
are filed.

- Thank you very much for your assistance in this matter.
Dave Taylor

David A. Taylor

Navajo Nation Department of Justice
P.O. Box 2010

Window Rock, AZ 86515
928-871-6347

928-871-6209 direct

928-871-6177 fax
davidataylor@navajo.org
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NAVAJO NATION DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GENERAL

k)
T

LOUIS DENETSOSIE HARRISON TSOSIE
ATTORNEY GENERAL DEPUTY ATTORNEY GENERAL

May 4, 2009

Chief, Uranium Recovery Licensing Branch

Division of Waste Management and Environmental Protection

Office of Federal and State Materials and Environmental Management Programs
U.S. Nuclear Regulatory Commission

Mail Stop T-8F5

Washington, D.C. 20555-0001

Re:  Federal Register Notice, Vol. 74, No. 58, p. 13483,
March 27, 2009, Proposed Generic Communication;
Pre-Licensing Construction Activities at Proposed
Uranium Recovery Facilities

The following comments regarding this Notice are submitted on behalf of the Navajo
Nation through the Navajo Nation Department of Justice Office of the Attorney General.

Comment: The Navajo Nation is in agreement with the U.S. Nuclear Regulatory
Commission staff interpretation of the current NRC regulations governing commencement of
construction and policy regarding pre-license construction activities at proposed uranium
recovery facilities. Specifically the Navajo Nation agrees with and supports the NRC’s
disagreement with industry’s interpretation of 10 CFR 40.32(e).

From the Federal Register Notice: “Industry's position is that 10 CFR 40.32(e) is not
applicable to In Situ Recovery (ISR) facilities, based on the rulemaking history of this regulation
as reflected in the 1980 Federal Register notice publishing the final rule.”

Comment: The Navajo Nation would like to express its concern about the exemption
request process for and case-by-case review of pre-licensing construction activities apart from
those permitted under 10 CFR 40.32(e). The NRC should consult on a government-to-
government basis with the Navajo Nation, and any potentially affected Indian Tribal
government, regarding an exemption request or a case-by-case review of an exemption request
by a proposed ISR facility that could impact tribal trust resources and lands. Tribal trust
resources and lands may be within the scope of impacted areas proposed by pre-licensing
construction activities requested by a proposed ISR facility. '
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From the Federal Register Notice: “The NRC's regulations in 10 CFR Part 50 (Domestic
Licensing of Production and Utilization Facilities) include a Limited Work Authorization
(LWA) process that allows the NRC to approve the conduct of certain construction activities in
advance of the issuance of a construction permit or combined license. However, there are no
similar provisions in 10 CFR Part 40 for the use of LWAs in the licensing of uranium recovery
facilities. Therefore, if an applicant wishes to perform pre-licensing construction activities apart
from those permitted under 10 CFR 40.32(e), an exemption request must be submitted for the
staff's review. The exemption request must specify the particular activity, the purpose and need
for the activity, the duration of the activity, and the potential impacts to human health and the
environment. The request should include drawings that provide construction details and the
location of the proposed activity. Depending on the specific activities included in the exemption
request, the staff's review may include an environmental assessment pursuant to the requirements
of 10 CFR Part 51 (Environmental Protection Regulations for Domestic Licensing and Related
Regulatory Functions), consistent with the guidance in NUREG-1748 (Environmental Review
Guidance for Licensing Actions Associated with NMSS Programs). Exemption requests will be
reviewed on a case-by-case basis and the granting of any exemptions does not ensure subsequent
approval of a license. As such, any construction activities performed by the applicant under an
exemption and prior to the issuance of a license are performed at the applicant's risk.”

Comment: At the end of the previous sentence NRC should add the phrase “and may be
in violation of applicable federal, state, local and tribal laws or regulations.”

Comment: NRC should improve its "generic communications" regarding notices and

opportunities to comment on Uranium Recovery issues that could directly affect the trust
resources and lands of the Navajo Nation.

Respectfully submitted,

NAVAJO NATION DEPARTMENT OF JUSTICE
LOUIS DENETSOSIE, ATTORNEY GENERAL

B it . Tiglen

David A. Taylor, Principal Attorney
NATURAL RESOURCES UNIT
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