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UNION ELECTRIC COMPANY d/b/a AmerenUE )    
       )  
(Callaway Power Plant, Unit 2)   )  ASLBP No.  09-884-07-COL-BD01 
       ) 
(Combined License)     ) 
      
 

AmerenUE’s Answer Opposing  
The Missouri Coalition For The Environment And Missourians For Safe Energy’s Petition 
To Intervene And Request For Hearing In Callaway Plant Unit 2 Combined Construction 

And Operating License Application 
 

I. Introduction 

Union Electric Company d/b/a AmerenUE (“AmerenUE”) hereby submits this answer 

(“Answer”) in opposition to the Petition to Intervene and Request for Hearing in Callaway Plant 

Unit 2 Combined Construction and Operating License Application (“Petition”) by the Missouri 

Coalition for the Environment and Missourians for Safe Energy (“Petitioners”) filed in this 

proceeding on April 6, 2009.  The Petitioners seek to intervene in this proceeding and request 

that the Nuclear Regulatory Commission (“NRC” or “Commission”) conduct a hearing regarding 

AmerenUE’s application for a combined construction permit and operating license (“COL” or 

“combined license”) for new Unit 2 (“Callaway 2”) at the Callaway Plant (“Callaway”) site.  The 

Petition should be denied because Petitioners have not proposed an admissible contention.  

The Commission’s regulations and case law clearly set forth the requirements that a 

petitioner must satisfy in order to propose an admissible contention.  As this Answer describes 
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more fully below, the Commission’s current pleading standards were designed to raise the 

threshold for the admission of contentions.  The purpose of these intentionally strict admissibility 

requirements is to ensure that hearings, if required, would focus on concrete issues that are 

relevant to the proceeding and that are supported by some factual and legal foundation.  Each of 

Petitioners’ Contentions fails to reach the required threshold, falling short of any number of the 

applicable pleading standards.  Accordingly, the Board should reject all of Petitioners’ 

Contentions and deny their request for hearing.  

II. Current Status Of The Project  

This section is in response to the April 27, 2009 Memorandum and Order (Initial 

Prehearing Order) issued by the Atomic Safety and Licensing Board (at 5).  This proceeding 

involves an application, submitted by AmerenUE on July 24, 2008, for a combined license to 

construct and operate an AREVA U.S. Evolutionary Power Reactor (“U.S. EPR”) pressurized 

water reactor at Callaway (the “Application” or “COLA”).1  Callaway is located in Callaway 

County, Missouri near Fulton, Missouri. Callaway is the site of the currently operating Callaway 

Power Plant.  

In early 2009, legislation was proposed to revise existing Missouri law which prevents 

Missouri investor-owned utilities from recovering any plant development costs, including 

financing costs, until an energy plant is operating.  This proposed legislation was entitled the 

“Missouri Clean and Renewable Energy Construction Act,” and would have allowed regulators 

to authorize funding mechanisms for construction of clean energy plants in Missouri – including 
                                                 
1  Callaway Plant Unit 2 Combined License Application (Rev. 0, July 24, 2008), transmittal letter available at 

ADAMS Accession No. ML082140630.  On February 25, 2009, AmerenUE filed Rev. 1 to the Application.  
Callaway Plant Unit 2 Combined License Application (Rev. 1, February 25, 2009) transmittal letter available at 
ADAMS Accession No. ML090710444.  The entire Application (Rev. 1 and Rev. 0) is available at 
http://www.nrc.gov/reactors/new-reactors/col/callaway.html.  AmerenUE’s references to the Application in this 
Answer are to Rev. 1.  Petitioners appear to have cited to Application Rev. 0 in their Petition.    
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Callaway 2.  On April 23, 2009, senior management of AmerenUE announced that they had 

asked the legislative sponsors to withdraw the bills from consideration by the Missouri General 

Assembly.  AmerenUE believed that pursuing the legislation being considered in the Missouri 

Senate in its current form would not give AmerenUE the financial certainty needed to complete 

the project.  As a result, AmerenUE announced that it was suspending its efforts to build a new 

nuclear unit in Missouri.  A copy of the press release is attached to this Answer as Attachment 1. 

However, as set forth in a letter dated April 28, 2009 to the NRC Staff, AmerenUE 

requested that current activities associated with the NRC Staff’s technical review of the 

Application be continued as currently scheduled while AmerenUE reviews its options associated 

with the Application. AmerenUE already has commenced that review, but believes that 

immediately placing the review of the Application on hold could negatively impact certain of 

AmerenUE’s options under consideration.  AmerenUE is sensitive to the fact that continuation of 

the review of the COLA impacts the NRC resources, and consequently will keep the Board, the 

Staff, the Commission, and any admitted intervenors informed of the status of AmerenUE’s 

internal review.  A copy of the letter is attached to this Answer as Attachment 2.  

Notwithstanding AmerenUE’s request that the current activities associated with the NRC 

Staff’s review of the Application be continued as currently scheduled, AmerenUE recognizes 

that the financial qualifications of AmerenUE cannot currently be reviewed by the NRC Staff.  

With AmerenUE’s request that the sponsors of the legislation withdraw the bills from 

consideration, the premise of the financial qualifications analysis in the Application is no longer 

correct.  Therefore, it is AmerenUE's understanding that the NRC Staff’s review of its financial 

qualifications will not (and cannot) continue at this time. 
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III. Background  

The Application and this proceeding are governed by 10 C.F.R. Part 52.  In particular, 

Subpart C of the Part 52 rules sets out the procedures and requirements applicable to the issuance 

of combined licenses. 

The NRC promulgated its Part 52 regulations in 1989,2 and amended them in 2007,3 with 

the aim of enhancing the safety and reliability of nuclear power plants through standardization 

and early resolution of safety and environmental issues in licensing proceedings.  See 53 Fed. 

Reg. 32,060, 32,061 (Aug. 23, 1988); 54 Fed. Reg. at 15,372, 15,373; 72 Fed. Reg. at 49,352.  

The Part 52 rules accomplish this aim through three principal regulatory processes: Early Site 

Permits (governed by Subpart A of Part 52); Design Certifications (governed by Subpart B); and 

Combined Licenses (governed by Subpart C).   As the Commission explained: 

Part 52 is intended to improve the licensing of nuclear power plants by the use of 
these procedural innovations. . . .  Subpart A of Part 52 formalizes the early site 
approval process, allowing a prospective applicant to obtain a permit for one or 
more pre-approved sites on which future nuclear power stations can be located.  
Subpart B carries forward the standard design approval process . . . in much the 
same way, allowing a prospective applicant, vendor, or other interested party to 
obtain Commission approval of a design of a complete nuclear power plant or a 
major portion of such a plant.  Subpart C establishes procedures for the issuance 
of a combined construction permit and conditional operating license. . . . 

This structure reveals the overall purpose of Part 52: to improve reactor safety and 
streamline the licensing process by encouraging standard designs and by 
permitting early resolution of environmental and safety issues related to the 
reactor site and design. 

53 Fed. Reg. at 32,062. 

The Commission’s intent with this rulemaking is . . . to have a sensible and stable 
procedural framework in place for the consideration of future designs, and to 
make it possible to resolve safety and environmental issues before plants are built, 
rather than after. 

                                                 
2  54 Fed. Reg. 15,372 (Apr. 18, 1989). 
3  72 Fed. Reg. 49,352 (Aug. 28, 2007). 
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54 Fed. Reg. at 15,373. 

The Application exercises two of the regulatory improvements established in Part 52.  

First, the Application seeks a combined license.  Second, the Application references a docketed 

certified design application (“U.S. EPR DCD”).4  Application (Rev. 0, July 24, 2008), 

transmittal letter at 2.  The Commission has not yet issued a rule certifying the U.S. EPR DCD.  

However, the Commission has stated: 

We believe that a contention that raises an issue on a design matter addressed in 
the design certification application should be resolved in the design certification 
rulemaking proceeding, and not the COL proceeding. 

Statement of Policy on Conduct of New Reactor Licensing Proceedings, CLI-08-07, 73 Fed. 

Reg. 20,963, 20,972 (Apr. 17, 2008) (“New Reactor Proceedings Policy Statement”).   

The NRC Staff conducted a sufficiency review and, finding the Application acceptable 

for docketing, docketed the Application on December 12, 2008.  73 Fed. Reg. 77,078 (Dec. 18, 

2008).  On February 4, 2009, the NRC published a Notice of Hearing and Opportunity to Petition 

for Leave to Intervene and Order Imposing Procedures for Access to Sensitive Unclassified Non-

Safeguards Information and Safeguards Information for Contention Preparation on a Combined 

License for Callaway (“Hearing Notice”).  74 Fed. Reg. 6,064 (Feb. 4, 2009).  

On April 6, 2009, Petitioners filed the Petition now before the Board.   

IV. Standing 

AmerenUE does not contest Petitioners’ standing at this time.5

                                                 
4 The U.S. EPR Design Certification application may be found at http://www.nrc.gov/reactors/new-reactors/design-  

cert/epr/reports.html. 
5  AmerenUE notes that no member of a Petitioner who filed a Declaration authorizing Petitioners to represent that 

individual resides closer than approximately 11 miles from the Callaway site.  Because AmerenUE believes that 
none of the Contentions meets the requirements of 10 C.F.R § 2.309(f)(1), AmerenUE has not addressed standing 
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V. The Petition Should Be Denied Because Petitioners Have No Admissible 
Contentions 

To be admitted as a party in this proceeding, Petitioners must demonstrate standing and 

plead at least one admissible contention.  10 C.F.R. § 2.309(a).  AmerenUE submits that 

Petitioners have proffered no admissible contentions.  

A. 

1. 

Standards For The Admissibility Of Contentions 

Contentions Must Be Within The Scope Of The Proceeding  

As a fundamental requirement, a petitioner must demonstrate that the issue raised in a 

contention addresses matters within the scope of the proceeding and material to the findings the 

NRC must make.  10 C.F.R. §§ 2.309(f)(1)(iii) and (iv).  Licensing boards “are delegates of the 

Commission” and, as such, they may “exercise only those powers which the Commission has 

given [them].”  Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 

and 2), ALAB-316, 3 N.R.C. 167, 170 (1976) (footnote omitted); accord Portland General 

Electric Co. (Trojan Nuclear Plant), ALAB-534, 9 N.R.C. 287, 289-90 & n.6 (1979).  

Accordingly, it is well established that a contention is not cognizable unless it is material to a 

matter that falls within the scope of the proceeding for which the licensing board has been 

delegated jurisdiction as set forth in the Commission's Notice of Opportunity for Hearing.  

Marble Hill, ALAB-316, 3 N.R.C. at 170-71; see also Commonwealth Edison Co. (Zion Station, 

Units 1 and 2), ALAB-616, 12 N.R.C. 419, 426-27 (1980); Commonwealth Edison Co. (Carroll 

County Site), ALAB-601, 12 N.R.C. 18, 24 (1980).   

                                                                                                                                                             
for any of the Contentions.  AmerenUE reserves its position on Petitioners' standing with regard to any specific 
Contention at this time.  See generally, Davis v. FEC, 128 S.Ct. 2759, 2769 (2008) (citing DaimlerChrysler Corp. 
v. Cuno, 547 U.S. 332, 352 (2006) (quoting Friends of Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 
167, 185 (2000)); see also Rosen v. Tenn. Comm’r of Fin. & Admin, 288 F.3d 918, 928 (6th Cir. 2002) (“It is 
black-letter law that standing is a claim-by-claim issue”). 
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2. Contentions May Not Challenge NRC Rules Or Issues In Rulemaking   

It is also well established that a petitioner is not entitled to an adjudicatory hearing to 

attack generic NRC rules or regulations. 10 C.F.R. § 2.335; Duke Energy Corp. (Oconee Nuclear 

Station, Units 1, 2 and 3), CLI-99-11, 49 N.R.C. 328, 334 (1999).  “[A] licensing proceeding . . . 

is plainly not the proper forum for an attack on applicable statutory requirements or for 

challenges to the basic structure of the Commission’s regulatory process.”  Philadelphia Electric 

Co. (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8 A.E.C. 13, 20, aff’d in 

part on other grounds, CLI-74-32, 8 A.E.C. 217 (1974) (footnote omitted).  Thus, a contention 

which collaterally attacks a Commission rule or regulation is not appropriate for litigation and 

must be rejected.  Potomac Electric Power Co. (Douglas Point Nuclear Generating Station, Units 

1 and 2), ALAB-218, 8 A.E.C. 79, 89 (1974). 

Similarly, it is well established that licensing boards “should not accept in individual 

license proceedings contentions which are (or are about to become) the subject of general 

rulemaking by the Commission.” Oconee, CLI-99-11, 49 N.R.C. at 345, quoting Douglas Point, 

ALAB-218, 8 A.E.C. at 85.  This principle is particularly important in a COL proceeding in 

which the application references a design certification application under review.  As the 

Commission has explained:  

With respect to a design for which certification has been requested but not yet 
granted, the Commission intends to follow its longstanding precedent that 
‘licensing boards should not accept in individual license proceedings contentions 
which are (or are about to become) the subject of general rulemaking by the 
Commission.’ . . .  In accordance with these decisions, a licensing board should 
treat the NRC’s docketing of a design certification application as the 
Commission’s determination that the design is the subject of a general 
rulemaking. We believe that a contention that raises an issue on a design matter 
addressed in the design certification application should be resolved in the design 
certification rulemaking proceeding, and not the COL proceeding. Accordingly, in 
a COL proceeding in which the application references a docketed design 
certification application, the licensing board should refer such a contention to the 
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staff for consideration in the design certification rulemaking, and hold that 
contention in abeyance, if it is otherwise admissible. Upon adoption of a final 
design certification rule, such a contention should be denied. 

Statement of Policy, CLI-08-07, 73 Fed. Reg. at 20,972 (citations omitted).  The Commission 

recently affirmed this Statement of Policy.  Progress Energy Carolinas, Inc. (Shearon Harris 

Nuclear Power Plant, Units 2 and 3), CLI-08-15, 68 N.R.C. __, slip op. at 3-4 (July 23, 2008).   

3. Contentions Must Be Specific And Supported By A Basis, With 
Factual Information Or Expert Opinion Sufficient To Demonstrate A 
Genuine, Material Dispute 

In addition to the requirements previously discussed, a contention is admissible only if it 

provides:  

• a “specific statement of the issue of law or fact to be raised or controverted;”  

• a “brief explanation of the basis for the contention;”  

• a “concise statement of the alleged facts or expert opinions” supporting the 
contention together with references to “specific sources and documents on 
which the requestor/petitioner intends to rely to support its position on the 
issue;” and  

• “[s]ufficient information to show that a genuine dispute exists with the 
applicant/licensee on a material issue of law or fact,” which showing must 
include “references to specific portions of the application (including the 
applicant’s environmental report and safety report) that the petitioner disputes 
and the supporting reasons for each dispute, or, if the petitioner believes that 
the application fails to contain information on a relevant matter as required by 
law, the identification of each failure and the supporting reasons for the 
petitioner’s belief.” 

10 C.F.R. §§ 2.309(f)(1)(i), (ii), (v) and (vi).   

These pleading standards governing the admissibility of contentions are the result of a 

1989 amendment to 10 C.F.R. § 2.714, now § 2.309, which was intended “to raise the threshold 

for the admission of contentions.”  Final Rule, Rules of Practice for Domestic Licensing 

Proceedings – Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168 (Aug. 11, 1989); 

see also Oconee, CLI-99-11, 49 N.R.C. at 334; Arizona Public Service Co. (Palo Verde Nuclear 
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Generating Station, Units 1, 2, and 3), CLI-91-12, 34 N.R.C. 149, 155-56 (1991).  The 

Commission has stated that the “contention rule is strict by design,” having been “toughened . . . 

in 1989 because in prior years ‘licensing boards had admitted and litigated numerous contentions 

that appeared to be based on little more than speculation.’”  Dominion Nuclear Connecticut, Inc. 

(Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 N.R.C. 349, 358 (2001) 

(citation omitted).  The pleading standards are to be enforced rigorously.  “If any one of the 

requirements [now in 10 C.F.R. § 2.309(f)(1)] is not met, a contention must be rejected.”  Palo 

Verde, CLI-91-12, 34 N.R.C. at 155 (citation omitted).  A licensing board is not to overlook a 

deficiency in a contention or assume the existence of missing information.  Id. 

The Commission has explained that this “strict contention rule” serves multiple purposes, 

which include putting other parties on notice of the specific grievances being raised and assuring 

that full adjudicatory hearings are triggered only by those able to proffer at least some minimal 

factual and legal foundation in support of their contentions.  Oconee, CLI-99-11, 49 N.R.C. at 

334.  By raising the threshold for admission of contentions, the NRC intended to obviate lengthy 

hearing delays caused in the past by poorly defined or unsupported contentions.  Id.  As the 

Commission reiterated in incorporating these same standards into the new 10 C.F.R. Part 2 rules, 

“[t]he threshold standard is necessary to ensure that hearings cover only genuine and pertinent 

issues of concern and that issues are framed and supported concisely enough at the outset to 

ensure that the proceedings are effective and focused on real, concrete issues.”  69 Fed. Reg. 

2,182, 2,189-90 (Jan. 14, 2004).  “Mere ‘notice pleading’ does not suffice.”  Amergen Energy 

Co. LLC (Oyster Creek Nuclear Generating Station), CLI-06-24, 64 N.R.C. 111, 119 (2006) 

(footnote omitted). 
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Under these standards, a petitioner is obligated “to provide the [technical] analyses and 

expert opinion” or other information “showing why its bases support its contention.”  Georgia 

Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-95-6, 41 

N.R.C. 281, 305, vacated in part and remanded on other grounds, CLI-95-10, 42 N.R.C. 1, aff’d 

in part, CLI-95-12, 42 N.R.C. 111 (1995).  Where a petitioner has failed to do so, “the 

[Licensing] Board may not make factual inferences on [the] petitioner’s behalf.”  Id., citing Palo 

Verde, CLI-91-12, 34 N.R.C. 149.  See also Private Fuel Storage, L.L.C. (Independent Spent 

Fuel Storage Installation), LBP-98-7, 47 N.R.C. 142, 180 (1998) (“Private Fuel Storage”) (a 

“bald assertion that a matter ought to be considered or that a factual dispute exists . . . is not 

sufficient;” rather, “a petitioner must provide documents or other factual information or expert 

opinion” to support a contention’s “proffered bases”) (citations omitted). 

Further, admissible contentions “must explain, with specificity, particular safety or legal 

reasons requiring rejection of the contested [application].”  Millstone, CLI-01-24, 54 N.R.C. at 

359-60.  In particular, this explanation must demonstrate that the contention is “material” to the 

NRC findings and that a genuine dispute about a material issue of law or fact exists.  10 C.F.R. 

§§ 2.309(f)(1)(iv), (vi).  The Commission has defined a “material” issue as meaning one where 

“resolution of the dispute would make a difference in the outcome of the licensing proceeding.”   

54 Fed. Reg. at 33,172 (emphasis added). 

As the Commission observed, this threshold requirement is consistent with judicial 

decisions, such as Connecticut Bankers Association v. Board of Governors, 627 F.2d 245, 251 

(D.C. Cir. 1980), which held that: 

[A] protestant does not become entitled to an evidentiary hearing merely on 
request, or on a bald or conclusory allegation that . . . a dispute exists.  The 
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protestant must make a minimal showing that material facts are in dispute, 
thereby demonstrating that an “inquiry in depth” is appropriate. 

627 F.2d at 251 (footnote omitted); see also Baltimore Gas & Electric Co. (Calvert Cliffs 

Nuclear Power Plant, Units 1 and 2), CLI-98-14, 48 N.R.C. 39, 41 (1998) (“It is the 

responsibility of the Petitioner to provide the necessary information to satisfy the basis 

requirement for the admission of its contentions . . . .”).  A contention, therefore, is not to be 

admitted “where an intervenor has no facts to support its position and where the intervenor 

contemplates using discovery or cross-examination as a fishing expedition which might produce 

relevant supporting facts.”  54 Fed. Reg. at 33,171.  The NRC Rules of Practice bar contentions 

where petitioners have what amounts only to generalized suspicions, hoping to substantiate them 

later, or simply a desire for more time and more information in order to identify a genuine 

material dispute for litigation.  Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2), 

CLI-03-17, 58 N.R.C. 419, 424 (2003).  

Accordingly, under the Rules of Practice, a statement “that simply alleges that some 

matter ought to be considered” does not provide a sufficient basis for a contention.  Sacramento 

Municipal Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 N.R.C. 

200, 246 (1993), review denied, CLI-94-2, 39 N.R.C. 91 (1994).  Similarly, a mere reference to 

documents does not provide an adequate basis for a contention.  Baltimore Gas & Electric Co. 

(Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 N.R.C. 325, 348 (1998).   

4. Contentions Cannot Ignore Publicly Available Documentation 
Relating To The Licensing Request 

The NRC’s pleading standards require a petitioner to read the pertinent portions of the 

combined license application and supporting documents, including the Final Safety Analysis 

Report (“FSAR”) and Environmental Report (“ER”), state the applicant’s position and the 
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petitioner’s opposing view, and explain why it has a disagreement with the applicant.  54 Fed. 

Reg. at 33,171; Millstone, CLI-01-24, 54 N.R.C. at 358.  Contentions must be based on 

documents or other information available at the time the petition is filed. 10 C.F.R. § 2.309(f)(2).  

Indeed, a petitioner 

has an ironclad obligation to examine the publicly available documentary material 
pertaining to the facility in question with sufficient care to enable the petitioner to 
uncover any information that could serve as the foundation for a specific 
contention.  Neither Section 189a of the Atomic Energy Act nor [the 
corresponding Commission regulation] permits the filing of a vague, 
unparticularized contention, followed by an endeavor to flesh it out through 
discovery against the applicant or Staff. 

54 Fed. Reg. at 33,170 (quoting Duke Power Co. (Catawba Nuclear Station, Units 1 & 2), 

ALAB-687, 16 N.R.C. 460, 468 (1982), vacated in part on other grounds, CLI-83-19, 17 N.R.C. 

1041(1983)).  The obligation to make specific reference to relevant facility documentation 

applies with special force to an applicant’s FSAR and ER, and a contention should be rejected if 

it inaccurately describes an applicant’s proposed actions or ignores or misstates the content of the 

licensing documents.  See, e.g., Carolina Power & Light Co.  (Shearon Harris Nuclear Power 

Plant, Units 1 and 2), LBP-82-119A, 16 N.R.C. 2069, 2076 (1982); Duke Power Co. (Catawba 

Nuclear Station, Units 1 and 2), LBP-32-107A, 16 N.R.C. 1791, 1804 (1982); Philadelphia 

Electric Co. (Limerick Generating Station, Units 1 and 2), LBP-82-43A, 15 N.R.C. 1423, 1504-

05 (1982). 

If the petitioner does not believe that a licensing request and supporting documentation 

address a relevant issue, the petitioner is “to explain why the application is deficient.” 54 Fed. 

Reg. at 33,170; Palo Verde, CLI-91-12, 34 N.R.C. at 156.  A contention that does not directly 

controvert a position taken by the applicant in the license application is subject to dismissal.  See 

Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit 2), LBP-92-37, 36 
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N.R.C. 370, 384 (1992).  An allegation that some aspect of a license application is inadequate 

does not give rise to a genuine dispute unless it is supported by facts and a reasoned statement of 

why the application is unacceptable in some material respect.  Florida Power & Light Co. 

(Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-90-16, 31 N.R.C. 509, 521 & n.12 

(1990). 

As set forth below, none of Petitioners’ Contentions complies with the Commission’s 

standards. 

B. Contention NEPA-1 (LLRW under NEPA) and Contention SAFETY-1 
(LLRW in the FSAR)  

Petitioners propose two contentions related to low-level radioactive waste.  Petitioners 

seek to admit Contention NEPA-1 on the basis that: 

The COLA violates the National Environmental Policy Act by failing to address 
the environmental effects of the low-level radioactive wastes that will be 
generated and stored on-site in the absence of a licensed disposal facility or the 
ability to isolate the radioactive wastes from the environment. The ER must 
describe how UE will store LLRW on-site and the environmental consequences of 
extended on-site storage unless it can show that another licensed disposal facility 
is available. 

Petition at 5.  Contention NEPA-1 is premised upon Contention SAFETY-1, which states: 

The COLA is incomplete because the FSAR fails to provide any site-specific 
discussion as to how UE will comply with NRC regulations governing storage of 
LLRW in the event an off-site waste disposal facility remains unavailable when 
Callaway 2 begins operations. 

Petition at 8.   

The Commission has recently provided guidance regarding similar contentions involving 

low-level radioactive waste storage.  See Tennessee Valley Authority (Bellefonte Nuclear Power 

Plants, Units 3 and 4), CLI-09-03, 69 N.R.C. ___ (Feb. 17, 2009).  In Bellefonte, the 
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Commission rejected a proposed “contention of omission” regarding an applicant’s alleged 

failure to offer a viable plan for how to dispose of low-level radioactive waste generated in the 

course of operations, closure and post-closure of Bellefonte 3 and 4.  Id., slip op. at 2.    The 

Commission rejected the admission of both Contention FSAR-D (which is similar to Contention 

SAFETY-1 in this proceeding) and Contention NEPA-G (which is similar to Contention NEPA-

1 in this proceeding).  As discussed below, for the reasons set forth by the Commission in its 

decision in Bellefonte with respect to FSAR-D and NEPA-G, Contentions NEPA-1 and 

SAFETY-1 are both inadmissible.  

Moreover, both Contentions NEPA-1 and SAFETY-1 are similar to a single proposed 

contention in Virginia Electric & Power Company d/b/a Dominion Virginia Power (Combined 

License Application for North Anna Unit 3), LBP-08-15, 68 N.R.C. __ (Aug. 15, 2008).  In both 

North Anna and Bellefonte, the licensing boards concluded that the disposal of Greater-Than-

Class C (“GTCC”) radioactive waste (referenced in Petitioners’ Contentions NEPA-1 and 

SAFETY-1) is not directly affected by the partial closure of the Barnwell disposal facility 

because the disposal of GTCC waste is the responsibility of the federal government.  See 42 

U.S.C. § 2021c(b)(1)(D); see also North Anna, LBP-08-15, slip op. at 21 n.86; Tennessee Valley 

Authority (Bellefonte Nuclear Power Plant Units 3 and 4), LBP-08-16, 68 N.R.C. __, slip op. at 

58 (Sept. 12, 2008).     

Petitioners’ Contentions NEPA-1 and SAFETY-1 are interrelated and involve aspects of 

safety and environmental impact that overlap.  Because Contention NEPA-1, the ostensible 

environmental impact issue, is premised on the existence of a safety issue as alleged in 
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Contention SAFETY-1,6 the inadmissibility of Contention SAFETY-1 is addressed first below 

and the additional inadmissible aspects of Contention NEPA-1 are then addressed.  Both 

Contention NEPA-1 and Contention SAFETY-1:  (1) are premised on incorrect regulatory bases; 

(2) allege “omissions” although the FSAR or the ER address the issues alleged to be omitted; and 

(3) fail to comply with the Commission’s pleading requirements for admissible contentions.  

Neither Contention NEPA-1 nor Contention SAFETY-1, therefore, should be admitted, 

consistent with the Commission’s decision in Bellefonte. 

1. Contention SAFETY-1 (LLRW in the FSAR) 

Petitioners assert that the Application is deficient because:  “. . . the COLA omits 

information necessary to satisfy NRC regulations governing storage, specifically 10 C.F.R. § 

52.79(a)(3) and, through it, the radiation exposure limits of 10 C.F.R. Part 20.”  Petition at 9.  

Petitioners go on to state that “The regulatively [sic] required information is absent from FSAR § 

11.”  Id.  Petitioners further assert that:  

Other omissions are a discussion of the site’s capacity for long-term storage of an 
increasing volume of LLRW and the health impacts on UE employees of the 
presence of this waste and the handling, packaging and inspection of it during 
storage. 

Id.  Petitioners finally assert:  “that reality must be acknowledged and that the FSAR must 

consider the limited space available and the increased safety risks that arise from on-site 

storage.”  Id. at 10. 

                                                 
6 In Contention NEPA-1, Petitioners assert that “[t]here is no assessment of the very long-term economic, safety, 

security and environmental consequences of storing Class B, C and >C radioactive waste (regardless of form) nor 
of the routine and potential accidental releases over time.  . . . .  No estimates are made for additional emissions 
and doses from processing and storage of these long-lasting concentrated wastes.”  Petition at 6-7.  Contention 
NEPA-1 is premised on the erroneous assumption that the safety and security of low-level waste and the dose 
assessments for those wastes are not addressed in the Application.  This erroneous assumption is the basis for 
Contention SAFETY-1.  See, e.g., Petition at 9 (“The basis of this contention is that the COLA omits information 
necessary to satisfy NRC regulations governing storage, specifically 10 C.F.R. § 52.79(a)(3) and, through it, the 
radiation exposure limits of 10 C.F.R. Part 20.”). 
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Contention NEPA-1 should be dismissed because:  (1) it is premised on an erroneous 

interpretation of the applicable statutory and regulatory provisions; (2) there is no omission in the 

Application with respect to 10 C.F.R. § 52.79(a)(3); (3) there is no omission in the Application 

with respect to onsite storage of low-level radioactive waste; and (4) it impermissibly challenges 

Commission regulations, contrary to 10 C.F.R. § 2.335. 

a. 

                                                

There Is No Omission With Respect To Onsite Interim Storage 
Of Low-Level Radioactive Waste 

There is no regulatory requirement under 10 C.F.R. § 52.79(a)(3), or anywhere else in the 

regulations,7 to provide any particular amount of onsite low-level radioactive storage.  Provision 

for onsite storage of low-level radioactive waste is discussed in NRC guidance documents, not in 

the regulations.  These NRC guidance documents recognize that it is appropriate to retain 

flexible interim storage procedures until disposal sites are developed or otherwise become 

available.  For example, Section 11.4 of NUREG-0800, Standard Review Plan (“SRP”) for the 

Review of Safety Analysis Reports for Nuclear Power Plants, provides that a facility need not be 

initially designed to store waste for its entire operational life: 

In considering expanded storage capacity, licensees should consider the design 
and construction of additional volume reduction facilities (e.g., trash compactors, 
shredders, incinerators, etc.), as necessary, and then process wastes that may have 
been stored during their construction. Regional State low-level waste compacts 

 
7 Petitioners state that off-site disposal under 10 C.F.R. Part 61 is assumed in the Application.  Petition at 9  (“This 

assumes off-site disposal under Part 61”).  It is unclear whether Petitioners assert that 10 C.F.R. Part 61 is a 
regulatory basis for their Contention SAFETY-1.  Such a basis was proffered in the two proceedings that 
Petitioners cite:  “Virginia Electric& Power Co., LBP-08-15 (slip op. 21–32, Aug. 15, 2008) and Vogtle in 
Southern Nuclear Operating Co., LBP-09-03 (slip op. 20–27, March 5, 2009).”  Petition at 8.  However, the 
Commission has rejected Part 61 as a regulatory basis for a contention in a COL proceeding, as did those 
licensing boards.  The Commission in Bellefonte held that 10 C.F.R. Part 61 was 

 
. . . inapplicable [to a COL Application] because [Part 61] applies only to land disposal facilities 
that receive waste from others, not to onsite facilities such as Bellefonte where the licensee intends 
to store its own low-level radioactive waste. 

 Bellefonte, CLI-09-03, slip op. at 5-6 (emphasis in original) (footnote omitted). 
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and unaffiliated States may establish new or additional low-level waste disposal 
sites in the future under 10 CFR Part 61 or equivalent State regulations. 

NUREG-0800, Standard Review Plan for the Review of Safety Analysis Reports for Nuclear 

Power Plants, Rev. 3, at 11.4-26 (Mar. 2007) (“NUREG-0800” or “SRP”).  Thus, a facility is 

licensed based on that facility’s design.  There is no requirement that the design of a facility have 

onsite storage to store all low-level radioactive waste that may be generated during its 

operational life.  The facility is licensed according to the amount of onsite interim storage the 

facility design provides.   

Moreover, there is a regulatory process that is available should a facility need to address, 

in the future, whether it would need additional interim onsite storage.   This process is described 

in “Generic Environmental Impact Statement for License Renewal of Nuclear Plants” (NUREG-

1437 Vol. 1) (May 1996): 

Extended storage is covered by the existing regulatory framework. Long-term 
storage of LLW at reactor sites has become necessary because of the slow pace of 
development of new off-site disposal facilities. In addition, utilities have opted for 
on-site storage for economic or other reasons. Utilities also store LLW that has 
been shipped off site for treatment (e.g., compaction, incineration) at commercial 
treatment facilities and returned for extended storage. Before licensees can build 
new storage facilities or make changes to the design or operation of the facility as 
described in the Safety Analysis Report (SAR), they must perform written safety 
evaluations under 10 CFR 50.59. This requirement applies to activities related to 
LLW, including long-term storage of LLW and mixed LLW. Under 10 CFR 
50.59, licensees are allowed to make changes to their facility without permission 
of the NRC if the evaluation indicates that a change in the technical specifications 
is not required or that an unreviewed safety question does not exist. Licensees 
would have to ensure that the new LLW activities would not represent an 
unreviewed safety concern for routine operations or because of potential 
accidents. Both on-site and off-site impacts would have to be considered. If the 
LLW or mixed-LLW activity fails either of these tests, a license amendment is 
required. Thus, extended storage would be evaluated by the licensee, subject to 
inspection by NRC, or approved by NRC. Both licensee and NRC evaluations 
would include evaluation of anticipated compliance with applicable standards and 
requirements. 
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NUREG-1437 at 6-57.  Thus, consistent with the regulatory framework, should additional 

interim onsite low-level radioactive waste storage be needed, a licensee would go through a 10 

C.F.R. § 50.59 analysis to determine whether the safety and environmental impact of the change 

is already within the current licensing basis.  If not, a license amendment would be sought, at 

which time any safety and environmental issues within the scope of the license amendment 

would be addressed.  The safety and environmental aspects of the onsite interim storage of low-

level radioactive waste will thus be fully addressed, even if additional onsite interim low-level 

radioactive waste storage is needed at some point in the future.  This is the process that is 

currently being used at existing nuclear power plants that do not have access to a disposal site 

that accepts Class B or Class C wastes. 

Section 11.4 of the SRP also endorses the guidance provided in NRC Generic Letter 81-

38, Storage of Low-Level Radioactive Wastes at Power Reactor Sites (Nov. 10, 1981).  NUREG-

0800 at 11.4-26.  Generic Letter 81-38 states: “it is important that the NRC not take deliberate 

action that would hinder the establishment of additional disposal capacity by the states and, 

consistent with NRC regulatory safety requirements, permit necessary operational flexibility by 

its licensees.”  Generic Letter 81-38 at 1.  The NRC has recently issued two additional guidance 

documents that address storage of low-level radioactive waste on site that are consistent with 

Generic Letter 81-38 and the regulatory framework described in NUREG-1437:  Regulatory 

Information Summary (“RIS”) 2008-128 and RIS 2008-32.9  RIS 2008-12 and RIS 2008-32 both 

                                                 
8 NRC Regulatory Issue Summary 2008-12, Considerations for Extended Interim Storage of Low-Level 

Radioactive Waste by Fuel Cycle and Materials Licensees (May 9, 2008) (“RIS 2008-12”) (ADAMS Accession 
No. ML073330725). 

9 NRC Regulatory Issue Summary 2008-32, Interim Low Level Radioactive Waste Storage At Reactor Sites, (Dec. 
30, 2008) (“RIS 2008-32”) (ADAMS Accession No. ML082190768). 
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discuss the closure of the Barnwell facility and extended onsite interim storage of low-level 

radioactive waste.  As RIS 2008-32 notes:   

Since July 1, 2008, licensees in 36 States have had to store their Class B and C 
waste on-site.  The operation of a licensee’s on-site LLRW storage facility must 
comply with the requirements in 10 CFR Part 20, “Standards for Protection 
Against Radiation,” including 10 CFR 20.1801, “Security of Stored Material,” 
which requires that licensed materials stored in controlled or unrestricted areas be 
secured from unauthorized removal or access. Also, under Part 20 requirements, 
licensees storing LLRW on reactor sites for an indefinite period of time must 
ensure that, in connection with such LLRW storage, occupational doses are as low 
as is reasonably achievable and that doses to individual members of the public are 
within regulatory limits.   

RIS 2008-32 at 3-4.  While not binding, these NRC guidance documents are entitled to 

considerable weight.  See, e.g., Long Island Lighting Co. (Shoreham Nuclear Power Station, 

Unit 1), ALAB-900, 28 N.R.C. 275, 290 (1988); Consumers Power Co. (Big Rock Point Nuclear 

Plant), ALAB-725, 17 N.R.C. 562, 568 (1983).  There is, therefore, no omission from the 

Application with respect to the “site’s capacity for long-term storage of an increasing volume of 

LLRW” (Petition at 9), which is not required in order to license the facility.  

b. The Application Addresses The Requirements Of 10 C.F.R. § 
52.79(a)(3) 

10 C.F.R. § 52.79(a)(3) provides that the final safety analysis report in a combined 

license application shall include: 

The kinds and quantities of radioactive materials expected to be produced in the 
operation and the means for controlling and limiting radioactive effluents and 
radiation exposures within the limits set forth in part 20 of this chapter . . . . 

If a petitioner submits a contention of omission, but the allegedly missing information is 

indeed in the license application, then the contention does not raise a genuine issue.  See 
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Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), LBP-04-

15, 60 N.R.C. 81, 95-96 (2004).   

Section 12.2 of the U.S. EPR Final Safety Analysis Report (“U.S. EPR FSAR”) provides 

the information required by 10 C.F.R. § 52.79(a)(3) by describing the key component sources of 

radioactivity present in the U.S. EPR that are used as input to perform shield design calculations 

in U.S. EPR FSAR § 12.3.2 and design the ventilation systems.  U.S. EPR FSAR at 12.2-1. 

Section 12.2 of the U.S. EPR FSAR is incorporated by reference into Section 12.2 of the 

Application FSAR with no exceptions or departures.  U.S. EPR FSAR Sections 12.2.1.9 and 

12.2.1.11 describe the radiation sources in the liquid waste management system and the solid 

waste management system.  These sections are incorporated into the Application FSAR by 

reference without exception, departure or supplement.  Thus, there is no omission.  The 

Application has addressed what is required by 10 C.F.R. § 52.79(a)(3), including that 

information as it relates to the collection, processing, handling and storage of low-level 

radioactive waste.    

c. The Application Addresses The Safety Of The Handling And 
Storing Of Low-Level Radioactive Waste Onsite 

The Application further addresses handling and storing low-level radioactive waste 

onsite.  Section 11.4 of the Application FSAR incorporates Section 11.4 of the U.S. EPR FSAR, 

which states that: 

The function of the solid waste management system is to collect, treat and store 
various solid radioactive wastes produced in the plant. The solid waste 
management system is designed to meet RG 1.143 and NUREG-0800, BTP 11-3 
(Reference 1). This system is designed to handle and process solid waste 
generated in the radiological controlled areas during power operation, 
maintenance, and refueling and to store this collected waste in selected storage 
rooms or areas in the Radioactive Waste Processing Building until shipment 
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offsite. The Radioactive Waste Processing Building is designed to provide 
adequate shielding of stored waste to meet the dose rate criteria of 40 CFR Part 
190 and 10 CFR 20.1302. Radioactive waste is packed and shipped in Department 
of Transportation (DOT)-approved containers in accordance with the 
requirements of 10 CFR Part 71, 49 CFR Part 173, and applicable state 
regulations.  The collection, solidification, packaging, and storage of radioactive 
waste is performed to maintain potential radiation exposure to plant personnel 
during system operation or during maintenance to levels consistent with ALARA 
requirements, in accordance with NRC RG 8.8 and 10 CFR Part 20. Additional 
information on the administrative and operational controls and surveillance 
requirements associated with the processing of radioactive solid waste is provided 
in the Process Control Program (See Section 11.4.3). 

Consistent with the requirements of 10 CFR 20.1406, the U.S. EPR, including the 
solid waste management system, is designed to minimize, to the extent 
practicable, contamination of the facility and the environment; facilitate eventual 
decommissioning; and minimize, to the extent practicable, the generation of 
radioactive waste. Minimization of contamination and radioactive waste 
generation is described in Section 12.3.6. 

U.S. EPR FSAR at 11.4-1.  The Application states that Applicant will follow NEI 07-10, Generic 

FSAR Template Guidance for Process Control Program.  Application FSAR at 11-1. NEI-07-10 

further describes the process control program such that, among other things, “[t]he Solid Waste 

Management System shall be operated in accordance with the requirements given in the  

[Process Control Program] for the solidification or dewatering and packaging of radioactive 

wastes in order to comply with the requirements of 10 CFR Part 20 and of 10 CFR Part 71 prior 

to shipment of radioactive wastes from the site . . . .”  NEI-07-10 at 1 (Rev. 3, May 2008).  

Section 12.3 of the Application FSAR incorporates by reference the radiation protection 

design features in Section 12.3 of the U.S. EPR FSAR.  These design features, among others, 

specify the radiation protection design of the Radioactive Waste Processing Building (Section 

12.3.1.5) and Shielding (Section 12.3.2), including for the liquid waste management system and 

the solid waste management system, as well as radiation zoning. 
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Section 12.4 of the Application FSAR provides dose assessments concerning both the 

processing and storage of low-level radioactive waste, which incorporates by reference Section 

12.4 of the U.S. EPR FSAR.  Section 12.4 of the U.S. EPR FSAR refers to the dose assessments 

provided in Section 12.3.5 of the U.S. EPR FSAR.  Section 12.3.5 of the U.S. EPR FSAR 

provides “a dose assessment that includes the projected collective radiation doses from normal 

operations, [Anticipated Operational Occurrences], expected maintenance, and inspections in the 

various areas of the U.S. EPR and to members of the public . . . .”  U.S. EPR FSAR at 12.3-26.  

These dose assessments include assessments for “the processing, storage, and handling of liquid, 

gaseous, and solid wastes that result from plant operation.”  Id. at 12.3-30 (emphasis added).  

Section 12.3.5.1.6 of the U.S. EPR provides: 

The solid radioactive waste storage area is designed with strategically placed 
concrete columns to prevent radiation streams emanating from the individual 
drums from becoming additive. Permanently installed equipment provides remote 
handling of radioactive material.   

Occupational doses for radwaste processing were estimated using an average of 
values reported for U.S. PWRs from NUREG-0713, Volume 19 (Reference 9). 
The estimated annual doses from waste processing are presented in Table 12.3-
10—Dose Estimate for Waste Processing.  

U.S. EPR FSAR at 12.3-30. 

Section 12.5 of the Application FSAR provides for an operational radiation protection 

program that follows NEI-07-03, “Generic FSAR Template Guidance for Radiation Protection 

Description.”  NEI-07-03 provides additional information concerning how low-level radioactive 

waste handling and storage will maintain exposures ALARA (Section 12.5.4.2) and dose control 

(Section 12.5.4.7).  Section 12.1.3 of the Application FSAR further incorporates by reference 

NEI 07-08, “Generic FSAR Template Guidance for Ensuring that Occupational Radiation 

Exposures Are As Low As Is Reasonably Achievable (ALARA),” which provides additional 
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information concerning how Applicant will ensure occupational radiation exposures are 

ALARA.  Thus, there is no omission.   

d. Contention SAFETY-1 Fails To Meet The Pleading 
Requirements For An Admissible Contention 

Petitioners also fail to meet the pleading requirements for an admissible contention.  

First, Petitioners do not provide a concise statement of the alleged facts or expert opinions that 

Petitioners believe support their position on the issue and on which the Petitioners intend to rely 

at hearing, together with references to the specific sources and documents on which the 

Petitioners intend to rely to support their position on the issue. 10 C.F.R. § 2.309(f)(1)(v). 

Second, Contention SAFETY-1 (and Contention NEPA-1) assumes that no off-site 

disposal facility will ever be available, or will not be available for a long period of time.  Petition 

at 5-6.  Petitioners do not offer a reference, source, or expert opinion to support this assumption, 

which is the basis for the Contentions.  10 C.F.R. § 2.309(f)(i)(v).  “It is the petitioner’s 

obligation to present factual information and/or expert opinion necessary to support its 

contention.”  Bellefonte, LBP-08-16, slip op. at 16. See also Private Fuel Storage, LBP-98-7, 47 

N.R.C. at 180 (citing Georgia Tech Research Reactor, LBP-95-6, 41 N.R.C. at 305).  Petitioners 

have failed to provide support for their assertion that no facility will be available.10   

2. 

                                                

Contention NEPA-1 (LLRW under NEPA) 

Petitioners fail to demonstrate that there are environmental impacts that have not been 

evaluated with respect to low-level radioactive waste in the Application.  Contrary to Petitioners’ 

 
10 Moreover, Petitioners’ alleged omission rests on the incorrect premise that the lack of a licensed disposal site for 

Class B and C wastes means that the waste will remain onsite indefinitely.  Under 10 C.F.R. Part 20, a power 
reactor licensee could transfer the material to another licensee that is licensed to accept and treat waste prior to 
disposal.  10 C.F.R. § 20.2001.  The waste treatment facility would then be responsible for eventual waste 
disposal.  Thus, Class B and C wastes may still be removed from the site. 
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assertions, the Application addresses the environmental impact of the processing and storage of 

low-level radioactive waste on site.  Petitioners assert that Table S-3 is the “sole discussion” with 

respect to the low-level waste stored onsite on an interim basis.  Petition at 7-8.  However, Table 

S-3 is not the “sole discussion” of the impact of the processing and storage of low-level waste 

onsite.  As discussed with respect to Contention SAFETY-1, dose assessments, independent of 

Table S-3, have been made with respect to both occupational doses and doses to the public based 

on the design of the facility.  As discussed below, the dose assessments for the onsite interim 

storage of low-level radioactive waste, and the occupational doses from the processing and 

storage of such waste, are addressed in the ER.11   

a. 

                                                

The Environmental Effects Of The Storage Of Low-Level 
Radioactive Waste Are Evaluated In The ER 

Section 3.5 of the ER states that the descriptions of the design and operation of 

the radioactive waste treatment systems and presentations of the estimated 
radioactivity content of plant effluents serve to quantify the magnitudes and 
characteristics of the releases. These releases are then used as the sources for the 
radiological environmental impact analyses during normal operation, which are 
presented in [Environmental Report] Section 5.4 and demonstrate that the 
radioactive waste treatment systems are designed to keep doses to the public as 
low as reasonably achievable (ALARA). 

ER at 3-37.   

The radioactive waste treatment systems also are described in considerable detail.  ER 

Section 3.5.2 describes the Radioactive Liquid Processing System.  ER Section 3.5.4 describes 

the Solid Radioactive Waste System, which collects, treats, and stores the solid radioactive 

 
11 Additionally, Table S-3 is calculated to account for environmental effects of low-level radioactive waste disposal, 

which excludes only occupational doses associated with waste processing and transportation.  See 
“Environmental Survey of the Reprocessing and Waste Management Portion of the LWR Fuel Cycle,” NUREG-
0116 (Supp.1 to WASH-1248) at 4-119 – 4-120.  This also effectively bounds the interim onsite storage of low-
level radioactive waste.   
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wastes produced throughout the plant.  The Solid Waste Storage System stores the solid 

radioactive wastes both before and after processing.  ER at 3-51. 

ER Section 3.5 also provides the estimated radioactivity of plant waste (see, e.g., Tables 

3.5-6, 3.5-10, 3.5-15).  Information concerning the radiological environmental impact during 

normal operation is presented in, among other places, ER Sections 5.4 (Radiological Impacts of 

Normal Operations); 5.4.2 (Radiation Doses to Members of the Public); 5.4.3 (Impacts to 

Members of the Public); 5.5.2 (Mixed Waste Impacts); 5.7.6 (Radioactive Wastes); and 5.7.7 

(Occupational Dose).  The information presented in the ER demonstrates that the radioactive 

waste treatment systems keep doses to the public ALARA and within the dose limits for 

individual members of the public as specified in 10 C.F.R. § 20.1301.  Petitioners do not contest 

or controvert these Sections of the Application.  

b. Contention NEPA-1 Is Inadmissible As A Collateral Attack On 
Table S-3 Of 10 C.F.R. § 51.51 

Petitioners assert that the Application’s discussion of cumulative impacts in ER § 10.5.1 

“only incorporate[] Table S-3 regarding disposal.”12  Petition at 6.  An applicant is required to 

use Table S-3 in assessing environmental impacts.  See 10 C.F.R. § 51.51.  Thus, Contention 

NEPA-1 also constitutes an impermissible attack on Table S-3.  The Commission, in Bellefonte, 

held that such a contention is inadmissible: 

Contention NEPA-G constitutes a collateral attack upon Table S-3. Absent a 
waiver, parties are prohibited from collaterally attacking our regulations in an 
adjudication.  Intervenors did not seek such a waiver. Therefore, under our rules, 
the Board should not have admitted the contention. 

                                                 
12 Petitioners also quote ER § 5.9 regarding the positive environmental impacts related to decommissioning, but 

seem to make no argument regarding the alleged significance of this quote with respect to Contention NEPA-1. 
Petition at 6. 
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Bellefonte, CLI-09-03, slip op. at 9 (footnotes omitted).  Like the petitioner in Bellefonte, 

Petitioners have not sought a waiver in this proceeding.  Accordingly, Contention NEPA-1 is 

inadmissible. 

Moreover, the Petition cannot be construed to seek a waiver because it does not meet the 

criteria for properly challenging a rule under the provisions of 10 C.F.R. § 2.335.  10 C.F.R § 

2.335 states that: 

(1)  A party to an adjudicatory proceeding may petition for a rule waiver or 
exception;  

(2)  Special circumstances with respect to the subject matter of the particular 
proceeding are such that the application of the rule would not serve the 
purposes for which it was adopted; 

(3)  The petition must be accompanied by an affidavit that identifies the 
specific aspect or aspects of the subject matter of the proceeding as to 
which the application of the rule would not serve the purposes for which 
the rule was adopted; and 

(4)  The affidavit must state with particularity the special circumstances 
alleged to justify the waiver or exception requested. 

In addition to failing to seek a waiver, the Petitioners have not demonstrated that any 

special circumstances exist with respect to the Application, or that Table S-3 would not serve the 

purposes for which it was adopted.  Petitioners do not assert that there is “new and significant 

information” that would warrant waiving Table S-3 in this proceeding.  Accordingly, the Board 

must reject Contention NEPA-1. 

c. Contention NEPA-1 Is Inadmissible As A Collateral Attack On 
The Dose Limits In 10 C.F.R. Part 20 

The Commission’s regulations have previously addressed the health impacts associated 

with on-site storage of low-level radioactive waste within the limits established in 10 C.F.R. Part 

20.  In promulgating the occupational and dose limits in Part 20, the NRC concluded that doses 
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associated with the limits would have small health and environmental impacts. Standards for 

Protection Against Radiation; Republication, 51 Fed. Reg. 1,092, 1,120 (Jan. 9, 1986); see also  

Pacific Gas & Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage 

Installation), CLI-08-26, 68 N.R.C. ___, slip op. at 10-11 (Oct. 23, 2008).  Therefore, because 

the expected doses at Callaway 2 will be within the limits in 10 C.F.R. Part 20, the 

environmental and health impacts of on-site storage of low-level radioactive waste have been 

assessed.  Petitioners are seeking to challenge the existing limits in 10 C.F.R. Part 20.  

Accordingly, Contention NEPA-1 is an impermissible challenge to existing NRC regulations. 10 

C.F.R. § 2.335. 

d. Contention NEPA-1 Fails To Meet The Commission’s Pleading 
Requirements 

Petitioners’ Contention NEPA-1 also is inadmissible because it fails to substantially call 

into question the conclusions in the ER and FSAR regarding storage of waste at the site.  A 

petitioner must provide sufficient information to demonstrate a genuine dispute with the 

applicant on a material issue.  10 C.F.R. § 2.309(f)(1)(vi).  Petitioners merely quote portions of 

the FSAR that indicate that waste will be packaged for shipping offsite for disposal.  See, e.g., 

Petition at 8-9.  Petitioners do not allege that any portion of the Application contains an incorrect 

assessment of doses or provide any basis for asserting that the environmental impacts associated 

with the processing, handling or storage of low-level radioactive wastes are incorrect.  Likewise, 

Petitioners do not provide any basis for asserting that the processes and programs described in 

the Application fail to protect public health and safety.  Petitioners do not present any references 

to documents or other sources that would indicate any genuine material dispute.  
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For the foregoing reasons, neither Contention NEPA-1 nor Contention SAFETY-1 is an 

admissible contention.  

C. 

1. 

Contention NEPA-2 (Water under NEPA) 

Contention NEPA-2 alleges:  

The ER is fatally deficient in its analysis of the effects of water pumping for the 
Callaway 2 plant on local groundwater and wetlands.  Contrary to the report, 
groundwater is not confined to the vicinity but will migrate, and will not be 
adequately recharged due to the demands of Callaway 2; therefore the water table 
will fall and other users will be deprived of water. 

Petition at 10. This Contention is inadmissible because it does not demonstrate that a genuine 

dispute exists with the Application, it fails to raise issues that are material to the decision the 

Commission must make, and it lacks the required factual or expert support.  10 C.F.R. §§ 

2.309(f)(1)(iv)(v), and (vi).  

Contention NEPA-2 Lacks Adequate Support And Fails To Raise A 
Genuine Dispute With The Application On A Material Issue 

Petitioners’ basis for Contention NEPA-2 consists primarily of a discussion purportedly 

challenging various alleged deficiencies or omissions in the ER concerning the description of 

aquifers and aquitards.  Petition at 10-14.  However, the gravamen of Petitioners’ argument is set 

forth in the final paragraph of that discussion concerning the groundwater intake system for 

Callaway 2 and its impacts.  Petition at 14-15.  As described below, the points made in that 

paragraph fail to raise a genuine issue of material dispute with the Application.  

First, Petitioners allege that “[t]he anticipated production of nearly 100 MGD of 

groundwater from two huge collector wells (caissons) is colossal, nearly 500 times larger than 

other nearby groundwater use in southern Callaway County.”  Petition at 14.  As an initial 

matter, Petitioners fail to provide any support for their claim that the anticipated production from 
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the Callaway 2 collector wells will be “nearly 500 times larger than other nearby groundwater 

use.”  Petitioners rely on the declaration of Dr. Robert Criss,13 which contains nothing more than 

conclusory statements lacking any basis.  Indeed, the entire Criss Declaration is nothing more 

than a verbatim copy of the Contention (or vice-versa).  Neither the Petition nor the Criss 

Declaration provided citation or support for its unsubstantiated allegations.  Expert opinion that 

merely states a conclusion without providing a reasoned basis or explanation for that conclusion 

is inadequate because it deprives the Board of the ability to make the necessary assessment of 

that opinion.  USEC, Inc. (American Centrifuge Plant), CLI-06-10, 63 N.R.C. 451, 472 (2006); 

Bellefonte, LBP-08-16, slip op. at 17.   

In addition, Petitioners’ statement quoted above inaccurately describes the Application 

and fails to raise a material dispute.  As set forth in ER Section 2.3.1.2.3.4.2, there are three 

collector wells planned, not two as alleged by Petitioners.14  ER at 2-66.  Moreover, the 

maximum collective yield of these wells is 50,000 gpm, equating to about 72 MGD,15 not 100 

MGD as Petitioners claim.  Compare ER at 2-69, 2-76 and Petition at 14.  In addition, the model 

simulations described at length in the ER (ER at 2-61 – 2-66) that utilize site-specifically derived 

characteristics as input parameters – and hence are appropriate to the site conditions – evaluated 

the area of impact to the alluvial and Cotter-Jefferson City (“CJC”) aquifers.  Those simulations 

did not identify any impact to groundwater well users because, as the ER concludes, no 

groundwater users are located within the area that is projected to be impacted.  ER at 2-64 and 2-

                                                 
13  Declaration by Dr. Robert E. Criss in Support of his Critique of AmerenUE’s Environmental Report, Section 2.3, 

“Water,” (April 3, 2009) (“Criss Declaration”) at 3. 
14  The three collector wells will provide water to Callaway 2 and Callaway Unit 1.  Water will be pumped through a 

common line and split for usage by the two plants.  ER at 2-77.  The ER analyzes the impact of the total yield of 
all three wells. 

15  50,000 gpm x 60 minutes/hour x 24 hours/day = 72 MGD 
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66 and associated Figures 2.3-55 through 2.3-58 and 2.3-63.16  Petitioners do not cite, much less 

challenge, that conclusion.   

Second,  Petitioners allege that “[t]he seemingly innocuous statement … that 15% of the 

pumped water ‘will be derived from upgradient sources of groundwater’ actually represents a 

serious threat to existing groundwater users, because 15% of a huge number is also a huge 

number.”  Petition at  14-15.  According to Petitioners, “[i]mpacts to private and public wells 

located nearby, such as the private wells along [County Road] 457 … can therefore be expected, 

as considerable groundwater will be produced from storage.”  Id.  Petitioners’ claims that use of 

water from “upgradient sources represents a serious threat to groundwater users,” and that 

“impacts to public and private wells nearby can be expected … [which] could be severe,” fail to 

provide an adequate basis for Contention NEPA-2 because they are conclusory statements taken 

from the Criss Declaration, which itself fails to provide a reasoned basis for those conclusions.  

USEC, 63 N.R.C. at 472; Bellefonte, LBP-08-16, slip op. at 17.   

In addition, Petitioners’ claims inaccurately describe the Application and fail to raise a 

material dispute.  The main source for cooling water will be three collector wells located in the 

Missouri River Alluvial Aquifer (“MRAA”).  ER at 2-59 through 2-60, 2-77.  As the Application 

states, Burns & McDonnell (the designer of the collector well system) expect that 85% of the 

pumped water will come from the Missouri River recharge with 15% coming from upgradient 

sources.  ER at 2-77.  However, in order to assess the validity of these numbers and estimate the 

impact to groundwater users, the Application provides results from model simulations that show 

that these numbers are in fact nearly 90% from the Missouri River recharge, nearly 10% from the 

                                                 
16  ER Figure 2.3-63 shows locations of wells, and Table 2.3-30 lists wells from four different data sets.  Note that 

item 024508 in the center of the floodplain on Figure 2.3-63 is a soil profile test and not a well. 
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upgradient sources and 1% from precipitation recharge.  ER at 2-66.  These projections are based 

on a baseline condition as well as a simulation of a 100-year drought condition, and hence are 

conservative.  Id.   

Moreover, “upgradient sources” refers to water that will come from an area contained 

within the floodplain, as shown on ER Figures 2.3-57 and 2.3-58.  There are no groundwater 

users in this area of upgradient sources, as shown on Figure 2.3-63.  Petitioners fail to challenge 

that information.  Furthermore, the model simulations described above show that there will be no 

change in groundwater levels for areas that extend from the edge of the floodplain, up the 

hillside and onto the plateau; hence the area of impact is contained within the floodplain.  ER 2-

64 and Figures 2.3-55 through 2.3-59.  Petitioners fail to challenge that information as well. 

Accordingly, contrary to Petitioners’ unsupported, uncited claims on page 14 of the 

Petition, there is no “serious threat to existing groundwater users,” and no “[i]mpacts to private 

and public wells located nearby,” including the private wells along County Road 457.  Indeed, 

Petitioners do not cite, let alone challenge, the analysis in ER Section 2.3.1.2.3.4.2 which 

concludes that there are no impacts to existing groundwater users.  ER at 2-66.17  Nor do 

Petitioners cite, let alone challenge, the statements in ER Section 5.2.1.3 that “[t]here is no 

anticipated impact to groundwater well users that have been identified in Section 2.3.2 as no 

users have been identified within the estimated contributing recharge areas.”  ER at 5-12.   

Accordingly, Petitioners have failed to raise a genuine issue of material dispute with the 

Application (10 C.F.R. § 2.309(f)(1)(vi)), and have failed to meet their “ironclad obligation” to 

                                                 
17  While Petitioners (Petition at 15) correctly cite to the ER (Fig. 2.3-63 at ER 2-229) to support the existence of 

private wells along County Road 457, they cite to nothing to support their statement that “impacts” to those wells 
“can be therefore expected.”  
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read the pertinent portions of the Application and explain how they disagree with the applicant.  

54 Fed. Reg. at 33,170; Catawba, ALAB-687, 16 N.R.C. at 468.      

Third, Petitioners allege that “[t]he potential for groundwater level drop in the Missouri 

floodplain should be further studied because proximal wetlands, riparian vegetation, and stream 

flow in the lower reaches of proximal tributary creeks, including Auxvasse, Logan, and Mud 

Creeks, will very likely be adversely affected.”  Petition at 15.  The request that further studies of 

groundwater level drop be performed because certain wetlands, vegetation and stream flow “will 

very likely be adversely affected” is nothing more than a bald assertion that a matter should be 

considered, without documents or factual information for support.  Bellefonte, LBP-08-16, slip 

op. at 17;  Private Fuel Storage, LBP-98-7, 47 N.R.C. at 180.  Again, Petitioners merely lift 

language from the Criss Declaration, which provides no support for its unsubstantiated 

allegations.   

For these reasons, the substantive conclusions of Contention NEPA-2 fail to raise a 

genuine issue of material dispute with the Application because they misinterpret, misstate, or 

simply ignore relevant information in the ER.  10 C.F.R. § 2.309(f)(1)(vi).  A contention must be 

rejected if, as here, it inaccurately describes the applicant’s proposed actions or ignores or 

misstates the content of the Application and supporting documents.  See, e.g., Harris, LBP-82-

119A, 16 N.R.C. at 2076; Catawba, LBP-82-107A, 16 N.R.C. at 1804; Limerick, LBP-82-43A, 

15 N.R.C. at 1504-05.  As described above, the substantive conclusions also lack the required 

factual or expert support.  10 C.F.R. § 2.309(f)(1)(v).   
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2. 

                                                

Petitioners’ Claims Regarding Certain Deficiencies And Omissions In 
The ER Fail To Provide A Basis For Contention NEPA-2, Fail To 
Raise A Material Issue, And Fail To Raise A Genuine Dispute With 
The Application 

As stated above, Contention NEPA-2 contains a lengthy discussion alleging the ER 

contains various deficiencies and omissions.  Petition at 10-14.  Many of these allegations focus 

on AmerenUE’s characterizations of certain aquifers on the plateau at the Callaway Site and 

statements of impacts from Callaway 2 groundwater use.  Petitioners appear to use this 

discussion to support their claim that the ER’s calculations are unreliable “if inappropriate 

aquifer characteristics are used as parameter inputs.”  Petition at 15.   

These claimed deficiencies and omissions fail to raise a genuine dispute with the 

Application on a material issue, because they are unsubstantiated and because Petitioners fail to 

cite, challenge or contradict site-specific data that is utilized in the ER to characterize aquifers or 

assess the impact of Callaway 2’s groundwater use.18  Instead, Petitioners argue that the ER 

mischaracterizes aquifers, basing their claims on assertions that the site-related aquifers have 

characteristics that are similar to locations elsewhere in Missouri.  That assertion, however, is not 

based on specific data supporting such claimed similarities.  Petitioners also imply that aquifer 

mischaracterization in the ER leads to an understatement of impacts from Callaway 2 

groundwater use.  However, it is unclear how aquifer mischaracterization leads to larger impacts 

from Callaway 2 groundwater use because the Petitioners fail to make that connection with site-

specific data, challenges to the specific analyses that appear in the ER, or any references that 

provide additional information relevant to the Application.   In contrast, ER Section 2.3 presents 

 
18  For example, the text of Contention NEPA-2 states: “[c]ontrary to the report, groundwater is not confined to the 

vicinity but will migrate, and will not be adequately recharged due to the demands of Callaway 2.”  Petition at 10.  
Petitioners’ discussion of  Contention NEPA-2 does not explain the meaning of this claim, much less provide any 
basis or support for it; nor do Petitioners even reference the section(s) of the ER that they claim to dispute.  

33 



 

literature for the region of interest north of the Missouri River, along with detailed site data, 

analyses, and characterization of the aquifers relevant to the site.  The projected impacts from 

Callaway Unit 2 groundwater usage are based on this detailed investigation.   

In addition to these shortcomings in Petitioners’ arguments, Petitioners’ specific 

assertions regarding AmerenUE’s supposed mischaracterization of aquifers are not substantiated 

and therefore fail to raise a material dispute with the Application. 

For example, Petitioners assert that the ER mischaracterizes the Graydon Chert aquifer 

beneath the Callaway power block as a “confined artesian aquifer.” Petition at 11.  The 

Petitioners make this general statement, but the site specific conditions indicate that, by 

definition, groundwater in the Graydon Chert aquifer is “confined” because the groundwater 

elevations measured in wells screened in the Graydon Chert aquifer are higher than the elevation 

of the top of the Graydon Chert.  ER Tables 2.3-14 and 2.3-15.  Moreover, whether or not the 

Graydon Chert aquifer is a confined artesian aquifer has no relevance to the Contention, because 

the Graydon Chert aquifer is isolated to the plateau area (further down the hillsides, the Graydon 

Chert aquifer is not present) and there are no groundwater users of the Graydon Chert aquifer 

across the entire plateau area.  ER Sections 2.3.1.2.3.2.2 and 2.3.2.2.3; ER Figure 2.3-21.  The 

Petitioners cite nothing to the contrary and simply ignore this relevant information, violating 

their “ironclad obligation” to read the pertinent portions of the Application and explain how they 

disagree with the applicant.  54 Fed. Reg. at 33,170; Catawba, ALAB-687, 16 N.R.C. at 468.     

Petitioners also suggest that describing groundwater in the Graydon Chert aquifer as 

“confined” implies that it has no “connectivity with the Earth’s surface.”  Petition at 10.  The 

Application, however, never states that the Graydon Chert aquifer is not connected to “the 
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Earth’s surface.”  In fact, ER Section 2.3.1.2.3.2.2.2 describes the connection, stating that 

recharge to the aquifer is from precipitation and on-site ponds, which is consistent with a 

connection to the Earth’s surface.  ER Section 2.3.1.2.3.4.1 offers further discussion of how the 

Graydon Chert aquifer originates from, and is connected to, the Earth’s surface.  The Petitioners 

again simply ignore this relevant information, violating their “ironclad obligation” to read and 

challenge the pertinent portions of the Application.  54 Fed. Reg. at 33,170; Catawba, ALAB-

687, 16 N.R.C. at 468. 

 Petitioners also claim that the ER contradicts itself “with the statement on page 2-55 that 

‘It is believed that on-site ponds not present during the Callaway Plant Unit 1 investigation likely 

provide enhanced groundwater recharge and hydraulic head to the underlying materials, thus 

explaining the artesian conditions.’”  Petition at 11.  It is unclear what contradiction Petitioners 

are referring to.  In any event, the statement on ER page 2-45 is a direct conclusion from site-

specific measurements of surface water elevations in the ponds and groundwater elevations in 

the Graydon Chert aquifer, such that some of the ponds have the potential to recharge the aquifer 

due to their higher measured water elevations.  This is described in general in ER Section 2.3.1, 

and specifically in ER Section 2.3.1.2.3.2, with data provided in Tables 2.3-15 and 2.3-17.  Here, 

too Petitioners have failed to meet their “ironclad obligation” to review and challenge the 

pertinent information in the Application.  54 Fed. Reg. at 33,170; Catawba, ALAB-687, 16 

N.R.C. at 468.           

 Petitioners also claim that the ER mischaracterizes the upper part of the CJC aquifer as a 

“confined artesian aquifer.”  Petition at 12.  The ER’s characterization, however, is not 

inaccurate.  The ER’s characterization is based on direct evidence of the site specific 

investigation, which showed that the groundwater elevations measured in wells screened in the 
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CJC aquifer are higher than the elevation of the top of the CJC aquifer.  ER Tables 2.3-14 and 

2.3-15.  Moreover, whether or not the CJC is a confined artesian aquifer has no relevance to the 

Contention, because the collector wells will only be withdrawing water from the CJC aquifer in 

the impacted area of the floodplain as shown in Figure 2.3-58.19   And, as previously discussed, 

there are no groundwater users in that area.  Figure 2.3-63.  

 In addition, Petitioners’ claims regarding the CJC aquifer are not supported.  While 

Petitioners cite Figures 2.3-28 through 2.3-31 as purported evidence of the ER’s 

mischaracterization of the CJC aquifer (Petition at 12), these figures actually represent the 

potentiometric surface contours for the Graydon Chert aquifer, not the CJC aquifer.  ER Figures 

2.3-36 through 2.3-39 show the potentiometric surface contours of the CJC aquifer.  

Additionally, the Application never states that the CJC aquifer is not connected to the Earth’s 

surface, as Petitioners imply.  Petition at 10.  In fact, ER Section 2.3.1.2.3.4.1 describes the CJC 

aquifer and its connection to the Earth’s surface.  

 Petitioners also challenge the statement at ER page 2-79 that, “[r]egionally, the CJC 

aquifer is considered to be a minor aquifer and represents the top of the Cambrian-Ordovician 

aquifer system.” Petition at 12.  Petitioners allege that the CJC aquifer “is not a minor aquifer but 

a unit of the Ozark aquifer and a significant production aquifer for private and public wells in 

Callaway County, including several within three miles of the power block.” Id.  As an initial 

matter, whether or not the CJC aquifer is major or minor is irrelevant to the subject matter of the 

Contention.  In addition, Petitioners’ statement (Petition at 12) that the CJC aquifer is part of the 

Ozark aquifer is inaccurate.  The ER document sources show that north of the Missouri River, 

                                                 
19  There will be no change in groundwater levels for areas that extend from the edge of the floodplain, up the 

hillside and onto the plateau; hence the area of impact is contained within the floodplain.  ER 2-74 and Figures 
2.3-55 through 2.3-59. 

36 



 

the CJC aquifer is part of the Cambrian-Ordovician aquifer system.  ER at 2-43 through 2-44.  

Petitioners provide no facts or expert support challenging that conclusion. 

 Furthermore, the ER references the Missouri State Water Plan for the Northeast 

Groundwater Province, which states that the part of the Cambrian-Ordovician aquifer comprised 

by the CJC aquifer will yield enough water to provide for farms and domestic use, but typically 

not enough for high-yield demands.  ER at 2.3.2.2.3 (specific wells in Callaway County are 

discussed at page 2-74); see Groundwater Resources of Missouri, Missouri State Water Plan 

Series Volume II; Water Resources Report Number 46, MDNR, 1997 (first cited in ER Section 

2.3.2.2.2 at page 2-71).  This confirms the ER statement, challenged by Petitioners, that the CJC 

aquifer is a minor one. 

 When discussing the CJC aquifer, Petitioners also claim that the ER provides calculations 

that utilize assumptions which are “inappropriate for karst.”  Petition at 12.  Petitioners add that 

“[k]arst topography is widespread in Missouri.”  Id.  Petitioners, however, provide no basis for 

concluding that there is karst topography in the site area that will impact groundwater flow there.  

 Petitioners also make various arguments regarding the St. Peter sandstone.  Petition at 12-

13.  They appear to be claiming that, because the St. Peter sandstone is a productive aquifer in 

some parts of Missouri, it could be a productive aquifer if present in the vicinity of Callaway 2.  

Petitioners also state that the St. Peter sandstone “is inexplicably not mentioned elsewhere in ER 

Section 2.3.”  Petition at 13.  The St. Peter sandstone, however, is discussed in the FSAR.  

However, because that formation was not encountered during the detailed subsurface 
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geotechnical and groundwater investigations of Callaway 2 (FSAR 2-909; ER 2-105 – 2-10920), 

it is not necessary to provide any further information about, or analysis of, that formation.21  

Petitioners fail to provide any basis to question the results of the geotechnical and groundwater 

investigations. 

 Petitioners also claim that, regarding the unconfined stream valley aquifers, “no evidence 

is presented that supports the geographically improbable statement (on p. 2-45 [of the ER]) that 

‘in most places, [the stream valley aquifers] are separated from the bedrock aquifers by low 

permeability beds of clay or shale.’”  Petition at 13.  That statement, however, has ample 

support, given that it is taken directly from the Groundwater Atlas of the United States, Segment 

3, Kansas, Missouri, Nebraska, Hydrologic Investigations Atlas, 730-D, United States 

Geological Survey (“USGS”), 1997.  ER at 2-43. 

 Petitioners also claim that AmerenUE shows an “amazing lack of knowledge about its 

own monitoring wells in Table 2.3-30 (e.g., pp. 2-152-3).”  Petition at 13.  Petitioners contend 

that these wells cannot support the proffered hydrogeologic analysis, when basic and critical 

information is reported as unavailable in the supposedly relevant tables in the ER.  Id.  However, 

Petitioners fail to recognize that Table 2.3-30 is not a summary of AmerenUE’s monitoring 

wells.  Table 2.3-30 is a summary of local public and private well users in Callaway and Osage 

Counties in Missouri.  Consequently, several of the items in the Table are noted “N/A” because 

the information is not available.  The extensive set of data recorded by AmerenUE for its 

                                                 
20  The Tables that appear at ER 2-105 – 2-109 list the formations encountered during the groundwater investigation 

and do not include the St. Peter sandstone. 
21  As the FSAR states, the St. Peter sandstone was observed throughout the site area, but only with a patchy 

distribution.  FSAR 2-909. 
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monitoring wells established for the Callaway 2 investigation are summarized in ER Tables 2.3-

13, 2.3-15, and 2.3-16, not Table 2.3-30. 

 Petitioners claim that “[a]vailable evidence suggests” that site reconnaissance described 

in ER Section 2.3 at pages 2-48 through 2-56 was “insufficient.”  Petition at 14.  It is unclear 

what Petitioners are pointing to as evidence.  Petitioners state that Spring Hollow (a prominent 

topographic feature and tributary of Mud Creek) is located at elevations above 700 feet in Sec. 

23, T46N, Range 8 W, only 1 mile due south of the power block and can be found in the 

Application at Fig. 2.3-1 on p. 167.  Petition at 14.  Petitioners add that there are more local 

springs than the maps in the ER show.  Id.  Petitioners offer no basis for the allegation that the 

ER maps are insufficient, or that the ER is required to show every local spring.  If Petitioners had 

examined the entire Application, they would have found a complete description of local springs 

(FSAR Section 2.5.1.1.5.1.1), along with accompanying Figure 2.5.1-30.  Once again, the 

Petitioners simply ignore relevant information, violating their “ironclad obligation” to read the 

pertinent portions of the Application and explain how they disagree with the Applicant.  54 Fed. 

Reg. at 33,170; Catawba, ALAB-687, 16 N.R.C. at 468. 

 As the above discussion demonstrates, the Contention is simply incorrect in its 

allegations that the ER contains deficiencies and omissions.  Accordingly, to the extent that these 

allegations are even relevant to Contention NEPA-2, they fail to raise a genuine issue of material 

dispute with the Application. 10 C.F.R. § 2.309(f)(1)(vi).  

3. Contention NEPA-2 Lacks The Required Support 

To be admissible, a contention must present a statement of alleged facts or expert 

opinions “which support the requestor’s/petitioner’s position on the issue and on which the 
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petitioner intends to rely at hearing, together with references to the specific sources and 

documents on which the requestor/petitioner intends to rely to support its position on the issue.”  

10 C.F.R. § 2.309(f)(1)(v).  Because Petitioners fail to provide adequate support for their 

assertions that deficiencies and omissions from the Application show that AmerenUE has not 

taken the “hard look” at the environmental effects required by NEPA, Contention NEPA-2 is 

inadmissible.22   

 As an initial matter, none of the documents that Petitioners cite as references (Petition at 

15) – except for ER Section 2.3 – discuss the Callaway site specifically.  Overall, those 

references are outdated, irrelevant or lack pertinent information that challenges or contradicts the 

ER’s characterization of the aquifers relevant to the Callaway site or the ER’s  assessment of 

impacts of Callaway 2’s groundwater.   

 For example, Petitioners cite to a 1967 reference by Homyk et. al. (Petition at 13, 15), 

which is an outdated publication in which the Ozark Plateaus aquifer (south of Missouri River) 

and Cambrian-Ordovician aquifer (north of Missouri River) are not differentiated as they are in 

the more current USGS references cited in the ER: “Ground Water Atlas of the United States, 

Segment three (USGS, 1997)” and “The Ground-Water Flow System in Northern Missouri with 

Emphasis on the Cambrian-Ordovician Aquifer (USGS, 1985).”  ER at 2-33 and 2-40.  

Additionally, Petitioners cite to a 1988 article by JL Imes entitled “Geohydrology and 

hydrochemistry of the Ozark Plateaus aquifer system, in Regional Aquifer Systems of the United 

States, Aquifers of the Midwestern Area” to support their challenge to the ER’s statement that 

“Regionally, the CJC aquifer is considered to be a minor aquifer and represents the top of the 
                                                 
22  Petitioners also claim that “UE understates the water demands of Callaway 2.”  Petition at 10.  Petitioners, 

however, do not elaborate whatsoever on this claim.  Rather, as discussed above, the Contention challenges the 
ER’s description of aquifers in the area of the plant site and the alleged consequences of Callaway 2 on other 
water users.  Accordingly, Petitioners’ bald assertion regarding AmerenUE’s supposed understating of water 
demand lacks the required factual or expert support.  10 C.F.R. § 2.309(f)(1)(v). 
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Cambrian-Ordovician aquifer system.”  Petition at 12, 15.   The Imes publication, however, 

actually describes the Ozark Plateaus aquifer system in manner that is consistent with ER Section 

2.3.1.2.2.  For example, page 168 of that document states that: “The Missouri River alluvial 

valley is the northern boundary for the Ozark Plateaus aquifer system.”  Because Callaway 2 is 

north of the Missouri River alluvial valley, Petitioners’ reference actually supports the ER’s 

claim that the Callaway 2 site is not part of the Ozark Plateaus aquifer.  In any event, as set forth 

above, Petitioners have not shown how the question of whether the CJC aquifer is part of the 

Ozark aquifer (or whether it is a minor or major aquifer) is relevant to the Contention.     

 Petitioners cite Goldscheider et al., “Methods of Karst Hydrogeology,” to support the 

proposition that “the proffered hydrologic calculations utilize assumptions of homogeneous 

permeability and porosity that are inappropriate for karst, as case histories demonstrate that 

standard methods can underestimate actual flow and transport velocities in such systems by 100 

times or more.”  Petition at 12.  This reference amounts to nothing more than a general 

introduction regarding karst aquifers and the methods used to study them.  This reference does 

not specifically challenge anything in the ER, much less the “proferred hydrologic calculations;” 

nor does it address anything in particular about the Callaway site or add anything to the 

substance of the Contention. 

 The Deike publication, cited by Petitioners to support the proposition that “Saltpeter 

Cave, a well-known feature with 200 feet of mapped passage shown on the Morrison USGS 

topographic quadrangle, occurs in the St. Peter sandstone only 3 miles southeast of the power 

block” (Petition at 13), was published in 1959.  The information provided by Deike amounts to 

nothing more than dated descriptions of caves and formations at or near the Callaway site -- none 

of which is relevant to the applicable groundwater study or challenges anything in the ER.   
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FSAR Section 2.5.1.1.5.1 discusses the regional solution activity by groundwater, with further 

detail in FSAR Section 2.5.1.1.5.1.1 (springs), FSAR Section 2.5.1.1.5.1.2 (caves) and FSAR 

Section 2.5.1.1.5.1.3 (sinkholes).  All caves, springs, or sinkholes that may be relevant to the site 

and the Application are discussed in detail in these Sections.  Petitioners fail to cite or recognize 

the existence of this information.  The Petitioners’ reference to Deike does not provide any 

additional information relevant to the Application.  

 Similarly, the Criss et al. 2007 publication provides no support for Contention NEPA-2.  

Petitioners are attempting to imply that the topography of St. Louis County is similar to the 

topography of the Callaway site because of similar ground formation.  Petition at 14.  However, 

nowhere in the Criss 2007 publication is there anything that would support an assumption of 

such a similarity.  Petitioners cite this reference as allegedly supporting the proposition that 

“[m]any perennial springs and small caves are associated with the contact between the Bushberg 

Sandstone and adjacent carbonate strata in St. Louis County, and several of these are deep 

vertical pits that would not likely be intersected by drilling.” Petition at 14.  And, while this may 

be true in St. Louis County, the Bushberg Sandstone is thin and discontinuous across the 

Callaway 2 site area.  ER 2-42 through 2-43.  Petitioners provide nothing to support a contrary 

conclusion.  Petitioners provide no analysis connecting the caves of St. Louis County to the 

relevant aquifers at Callaway.  Furthermore, as discussed above, all caves, springs, or sinkholes 

that may be relevant to the site and the Application are discussed in detail in FSAR Section 2.5.1.  

The Bushberg Sandstone is featured in FSAR Figure 2.5L-13 and described in the text in FSAR 

Sections 2.5.1.2.2.6 and 2.5.1.2.3.3.1.  Caves in St. Louis County are not relevant to the 

Application.   
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Finally, to the extent that Petitioners seek to rely on the Criss Declaration, it adds no 

support to Contention NEPA-2.  As discussed above, Dr. Criss alleges impacts to the aquifers 

on-site based on his unsupported assertion that the site-related aquifers have characteristics that 

may be like those in aquifers south of the Missouri River, in the St. Louis area, and generally 

across other parts of Missouri.  However, ER Section 2.3 very painstakingly presents literature 

for the region of interest north of the Missouri River, along with detailed site data, analyses, and 

characterization of the aquifers relevant to the site.  The projected impacts from Callaway 2 

groundwater usage are based on this detailed investigation. 

In summary, Petitioners have failed to provide any factual or expert support for their 

assertion that the ER is fatally deficient in its analysis of the effects of water pumping for  

Callaway 2 on local groundwater and wetlands.  10 C.F.R. § 2.309(f)(1)(v).  The unsupported 

Contention also fails to raise a genuine dispute with the Application on a material issue.  10 

C.F.R. §§ 2.309(f)(1)(vi).  

D. 

1. 

Contention NEPA-3 (Cumulative effects on wetlands) 

Summary of Contention 

Contention NEPA-3 is a contention of omission that alleges the ER is inadequate because 

it does not analyze impacts upon wetlands and the flood plain from individual past actions during 

the past two centuries, and over geographic areas well beyond the area of the proposed plant.  

Petition at 17.  It states that the ER “is deficient under NEPA because it fails to discuss or 

analyze the incremental, cumulative impact of the filling of wetlands and encroachment on the 

flood plain when added to the impact of the filling of other wetlands and other losses of flood 

plain.”  Id. at 16.  The gravamen of Petitioners’ claim is that, as part of its cumulative impacts 

analysis, the ER must consider “the impacts that went before.”  Id. at 17.  The Contention 
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proceeds to describe historic alterations of wetlands and flood plains over the past two hundred 

years.  It does not make any effort to explain the relevance to Callaway 2 of two hundred years 

of impacts upon such resources throughout the continental United States, nor to identify with 

specificity any past action which has had an impact upon wetlands or flood plains that should 

have been considered in the ER.     

Petitioners imply that the ER should discuss the historic losses of wetlands over the “past 

two centuries…in the lower 48 states.”  Id. at 17.  A significant portion of Contention NEPA-3 is 

spent describing the degradation of the Missouri River and its adjoining wetlands.  See id. at 17-

18.  For example, the Petition states that “modifications have resulted in a dramatic and severe 

destruction of wetlands…approximately 87% of Missouri’s original 4.5 million acres of 

wetlands have been lost.”  Id. at 17 (emphasis added) (citing Wetlands Protection: Corps of 

Engineers Does Not Have an Effective Oversight Approach to Ensure That Compensatory 

Mitigation Is Occurring, United States Government Accountability Office (“GAO”), GAO-05-

898 (Sept. 2005) (“Wetlands Protection”) and Missouri Wetlands Reserve Program, U.S. Dept. 

of Agriculture Natural Resources Conservation Service, p. 1, available at 

http://www.nrcs.usda.gov/programs/wrp/states/mo.html (“Wetlands Reserve Program”)).  

Petitioners’ citation to the GAO Report demonstrates that their contention relates to archaic 

individual past actions, which have impacted wetlands over the past two centuries.23  That report 

states that “[o]ver half of the estimated 200 million acres of wetlands in the contiguous United 

States during colonial times have disappeared, and many of the remaining wetlands have been 

                                                 
23  Petitioners also cite to the Missouri Wetlands Reserve Program for the proposition that “approximately 87% of 

Missouri’s original 4.5 million acres of wetlands have been lost.”  Petition at 17 (emphasis added).  Though the 
meaning of “original” in this statement is not precise, it certainly does not refer to recent conditions.  The cited 
reference also uses the term “historic,” for instance, with regard to the loss of Missouri’s wetlands.  Wetlands 
Reserve Program at 1 (“The loss of historic wetlands in Missouri has exceeded the national rate”).   
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degraded.  This loss in wetlands was primarily caused by agricultural activities and 

development.”  Wetlands Protection, GAO-05-898 at 9 (emphasis added).   

Contention NEPA-3 similarly observes that “[f]orested flood plains along the Missouri 

River have decreased from 76% in the 19th century to 13% in 1972.  By the late 1970s, the 

Lower Missouri River had been totally channelized and its natural flood plain ecosystems almost 

completely converted to other uses.”  Petition at 18 (emphasis added) (citing Sierra Club v. U.S. 

Army Corps of Eng’rs, 494 F. Supp. 2d 1090, 1092 (W.D. Mo. 2007)24).  Petitioners imply that 

the ER’s cumulative impacts analysis should address historic losses of flood plain which have 

occurred since the 19th century along the Missouri River below Sioux City, Iowa.  See Petition at 

18.     

2. 

                                                

Discussion 

Contention NEPA-3 is inadmissible because it does not “show that a genuine dispute 

exists with the [A]pplication” on a material issue of law or fact and does not provide “a concise 

statement of the alleged facts or expert opinion which support” the claims made.  10 C.F.R. § 

2.309(f)(1)(v) and (vi). 

 
24  Sierra Club concerned the adequacy of an Environmental Assessment completed by the U.S. Army Corps of 

Engineers regarding a levee it proposed to construct along the Missouri River.  Descriptions of the condition of 
the Missouri River’s adjacent wetlands and flood plains were included in the court’s opinion as “undisputed 
material facts” relevant to the proceeding.  494 F. Supp. 2d at 1091.  Like the GAO Report and Missouri 
Wetlands Reserve Program document cited by Petitioners, Sierra Club’s discussion relates to the changes to 
wetlands and flood plains which have occurred historically “[d]uring the past two centuries.” Id. (emphasis 
added). 
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a. Contention NEPA-3 Does Not Demonstrate A Genuine Dispute 
With The Application 

Contention NEPA-3’s allegations about the ER’s omission of a discussion of historic 

losses of wetlands and flood plain fail to demonstrate a dispute with the Application.  10 C.F.R. 

§ 2.309(f)(1)(vi).  See Petition at 17-18.   

(i) The ER Contains An Adequate Cumulative Impacts 
Analysis  

There is “no dispute that the cumulative impact analysis must include the effect of past 

and present actions that might affect the same resources as the proposed action.”  Calvert Cliffs 3 

Nuclear Project, LLC (Combined License Application for Calvert Cliffs Unit 3), LBP-09-04, 69 

N.R.C. __, slip op. at 41 (Mar. 24, 2009) (footnote omitted).  As the Contention notes, a 

“cumulative impact is the ‘impact on the environment which results from the incremental impact 

of the action when added to other past, present, and reasonably foreseeable future actions.’”  

Petition at 16 (citing 40 C.F.R. § 1508.7).   Petitioners’ claims do not raise a genuine dispute 

with the Application because the ER includes an aggregated analysis of impacts to wetlands and 

the flood plain from prior actions,25 and the Applicant is not required to separately analyze the 

effects of individual past actions dating back more than two centuries.  When asserting a 

contention of omission, a petitioner must show that the purported omissions are relevant in that 

the application was required to address the issue. See System Energy Resources, Inc. (Early Site 

Permit for Grand Gulf ESP Site), CLI-05-04, 61 N.R.C. 10, 13 (2005); see also Palo Verde, CLI-

91-12, 34 N.R.C. at 156.  A “bald assertion that a matter ought to be considered” – as is offered 

here – “is not sufficient.”  Private Fuel Storage, LBP-98-07, 47 N.R.C. at 180.  

                                                 
25  See ER at Section 10.5. 
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Petitioners cannot show that the Application is required to specifically analyze the effects 

of individual past actions, because guidance of both the NRC and the Council on Environmental 

Quality (“CEQ”) – the entity “established by NEPA with authority to issue regulations 

interpreting it” – expressly permit consideration of the environmental effects of past actions in 

the aggregate.  Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 757 (2004).  The CEQ has issued 

guidance on the consideration of past actions in cumulative impacts analyses, interpreting the 

National Environmental Policy Act (“NEPA”), and 40 C.F.R. § 1508.7 in particular, to allow for 

the consideration of all effects of past actions in the aggregate.  President’s Council on 

Environmental Quality, “Guidance on the Consideration of Past Actions in Cumulative Effects 

Analysis” (June 24, 2005) (“CEQ Memorandum”).26  

The CEQ guidance provides that “review of past actions is required to the extent that this 

review informs agency decisionmaking regarding the proposed action,” and an “analysis and 

concise description of the identifiable present effects of past actions [is required] to the extent 

that they are relevant and useful in analyzing whether the reasonably foreseeable effects of the 

agency proposal for action and its alternatives may have a continuing, additive and significant 

relationship to those effects.”  CEQ Memorandum at 1.  It clarifies that “[a]gencies are not 

required to list or analyze the effects of individual past actions unless such information is 

necessary to describe the cumulative effect of all past actions combined…Generally, agencies 

can conduct an adequate cumulative effects analysis by focusing on the current aggregate effects 

of past actions without delving into the historical details of individual past actions.”  Id. at 2 

(emphasis added).  The CEQ guidance requires identification of the present effects of past 

                                                 
26  Available at: http://nepa.fhwa.dot.gov/ReNEPA/ReNepa.nsf/docs/D728055BB78E03AF8525702D0054C3D8? 
opendocument&Group=Cumulative%20and%20Indirect%20Impacts&tab=REFERENCE  
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actions, not consideration of individual past actions because “[o]nce the agency has identified 

those present effects of past actions that warrant consideration, the agency assesses the extent 

that the effects of the proposal for agency action or its alternatives will add to, modify, or 

mitigate those effects.  The final analysis documents an agency assessment of the cumulative 

effects of the actions considered (including past, present, and reasonably foreseeable future 

actions) on the affected environment.”  Id. at 3.  

In two recent cases, the United States Court of Appeals for the Ninth Circuit has 

approved the use of a cumulative effects analysis that considers the aggregated impact of past 

actions.  In a case involving an Environmental Impact Statement completed by the U.S. Forest 

Service, the court expressly held that the guidance in the CEQ Memorandum is entitled to 

deference and permitted the Forest Service “to consider cumulative effects in the aggregate.”  

League of Wilderness Defenders-Blue Mountains Biodiversity Project v. U.S. Forest Serv., 549 

F.3d 1211, 1217 (9th Cir. 2008).  The court explained that “CEQ’s interpretation that 40 C.F.R. § 

1508.7 permits consideration of all past impacts in the aggregate is not plainly erroneous or 

inconsistent with the language of the regulation, and CEQ is the agency charged with 

interpreting NEPA and that adopted the regulation.”  Id. at 1218 (citation omitted).  The court 

remarked that an “aggregated cumulative effects analysis…also furthers NEPA’s purpose of 

‘concentrat[ing] on the issues that are truly significant to the action in question.’” Id. (citation 

omitted). 

Likewise, in a case involving a challenge to the U.S. Forest Service’s approval of timber 

sale and restoration projects in Montana’s Kootenai National Forest, that court held that “an 

aggregated cumulative effects analysis that includes relevant past projects is sufficient.”  

Ecology Ctr. v. Castaneda, No. 07-35054, 2009 WL 1025867, at *12 (9th Cir. Apr. 17, 2009) 
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(emphasis in original).  An environmental organization had complained that the cumulative 

impact statement in the agency’s analysis did not contain a “discussion of prior projects on an 

individual basis,” but the court determined that the Forest Service’s analysis contained a detailed 

“aggregated discussion of existing conditions” and thus “adequately considered and disclosed the 

cumulative effects for purposes of NEPA.”  Id. at *12, *13. 

Similarly, in Calvert Cliffs, the Atomic Safety and Licensing Board held that an 

application’s evaluation of cumulative impacts “based on a comparison between the existing 

environmental conditions presented in Chapter 2 and the potential adverse environmental 

impacts of construction and operation detailed in Chapter 4 and Chapter 5, respectively” was 

sufficient, expressly taking into account the CEQ Memorandum’s guidance.  Calvert Cliffs, 

LBP-09-04, slip. op. at 39 (citation omitted).  The ASLB found that, rather than separately 

evaluating the environmental effects of individual past actions, the application permissibly 

examined the existing conditions of the environmental resource to form a “baseline against 

which to measure the cumulative impact of the proposed new reactor.”  Id. at 40 (citation 

omitted).  The ASLB considered the CEQ Memorandum and held that, although CEQ guidance 

is not binding on the NRC, it had not been “provided with any persuasive reason why [it] should 

not follow” the guidance.  Id. at 41.  The ASLB further found that “it would be inconsistent with 

NEPA’s rule of reason to require that the cumulative impacts analysis individually analyze” such 

past actions “absent a demonstration that such additional effort would lead to a different 

conclusion.”  Id. at 42 (citing Pub. Citizen, 541 U.S. at 767 and Northern States Power Co. 

(Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-455, 7 N.R.C. 41, 48, 49 

(1978)).   
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Much like the guidance contained in the CEQ Memorandum, NRC guidance also 

explicitly provides that a sufficient cumulative impacts analysis may contain a “[r]eview of the 

aggregate effects of past actions.”  Environmental Standard Review Plan, NUREG-1555, Rev. 0 

(July 2007) (“ESRP” or “NUREG-1555”) at 4.7-2 and 5.11-3 (citing CEQ Memorandum).  The 

Callaway ER contains a sufficient cumulative impacts analysis, which describes the “existing 

conditions [of the environmental resources of wetlands and the flood plain] to form an 

environmental baseline against which to measure the cumulative impact of the proposed new 

reactor” and, therefore, comports with the NRC and CEQ guidance.  Calvert Cliffs, LBP-09-04, 

slip. op. at 40 (citation omitted). 

The ER expressly states that its “evaluation of cumulative impacts is based on a 

comparison between the existing environmental conditions presented in Chapter 2 and the 

potential adverse environmental impacts of construction and operation detailed in Chapter 4 and 

Chapter 5, respectively,” precisely the method of considering the impacts of past actions that was 

accepted by the Calvert Cliffs Board.  ER at 10-36.  This process of establishing the baseline 

environmental condition thus implicitly includes the effects of all past actions upon the 

respective environmental resource.  Chapter 2 describes the “2,765 acre (1,119 hectare) 

Callaway Plant site,” the “7,354 acre (2,976 hectare) AmerenUE property owned and controlled 

for the principal purpose of constructing and operating a nuclear power station,” and the existing 

land uses in the Callaway 2 site, the eight-mile vicinity, and the fifty-mile region.  ER at 2-6; see 

also Tables 2.2-1, 2.2.-2, and 2.2-3.  Wetlands “were delineated on the AmerenUE property 

within the Unit 2 construction zone, the Unit 2 transmission line corridor…and within the 

potential construction zone for the new water intake facilities in the well field area of the 

Missouri River,” “in accordance with the 1987 Corps of Engineers Wetlands Delineation 
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Manual.”  ER at 2-247; see also 2-29.  Four particular “wetland types were delineated at the 

AmerenUE property: isolated ponds, stormwater runoff  ponds, Logan Creek wetlands, and big 

river wetlands located within the Missouri River floodplain.”  ER at 2-247.   

Chapter 2’s description of the existing environmental resource provides the total acreage 

of the Callaway 2 site, eight-mile vicinity, and fifty-mile region, which is currently comprised of 

wetlands.  See Tables 2.2-1, 2.2-2, and 2.2-3.  The ER includes visual depictions of the wetland 

portions of the site, vicinity, and region.  See Figures 2.2-1, 2.2-2, and 2.2-4.  It notes that 

wetlands “identified on the floodplain of the Missouri River manifest the greatest overall 

functional value when compared with the other wetland types” on the AmerenUE property.  ER 

at 2-248; see also Table 2.4-14.  The ER also describes the Callaway 2 site as existing on a 

plateau that “lies about 311.6 ft (95.0 m) above” the Missouri River flood plain; the “area 

between the plateau and the Missouri River floodplain is highly dissected.”  ER at 2-28.  The 

“Missouri River flood plain…is about 2.4 miles (3.9 km) wide in” the area of the Callaway 2 

site.  ER at 2-1.  The ER further provides a description of the flood plain’s history, stating that 

“during glaciation, the bedrock surface was eroded irregularly along the edge of the original 

valley.  Subsequent aggradation of the valley by the Missouri River has created a relatively flat 

floodplain surface that likely has been filled-in further over the last 100 years for agricultural 

purposes.  Prior to those changes, the Auxvasse Creek likely had a deltaic transition that splayed 

into the Missouri River floodplain.”  ER at 2-54.   

With respect to the potential adverse impacts to the existing wetlands and flood plain, 

Chapter 4 of the ER states that “[i]t is not possible to construct the facilities without impacting 

terrestrial ecosystems, including wetlands.”  ER at 4-30.  As a result, “[c]ertain natural resources 

on site will be affected including unavoidable encroachment on the Missouri River flood plain, 
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some wetlands, and farmland of statewide importance.”  ER at 10-2.  Impacts to such resources 

“may occur due to filling and grading, excavation or other activities that change flow patterns.”  

ER at 10-37.  Put simply, construction of Callaway 2 “will encroach on wetlands” and the flood 

plain.  ER at 10-13; ER at 10-2.   

However, the ER also states that the “new Collector Well System water intake and its 

access road, existing discharge, barge facilities and their access roads are located in the 100-year 

Missouri River floodplain.  With those exceptions, construction activities would be outside the 

500-year floodplain.”27  ER at 4-3; see also ER at 10-5.  It further provides that the “on-site 

wetlands” which will be impacted “are not substantively distinguishable from other wetlands in 

the site vicinity,” and “the construction areas represent a small percentage of the overall site 

acreage.”  ER at 4-106 and 10-13; see also ER at 10-12 (“The onsite water courses and wetlands 

that will be filled or otherwise modified to accommodate the construction of Callaway Plant Unit 

2 represent a small fraction of the areas occupied by these natural resources”); ER at 4-24 (“only 

a small percentage of wetlands…are to be removed during the construction of Callaway”).  The 

ER summarizes that “the land use impacts to the Callaway site and vicinity of the Callaway site 

from construction of the new unit would be MODERATE, primarily due to the loss of  wetlands 

and wetland buffers, and would require mitigation.”28  ER at 4-3.     

                                                 
27  Petitioners do not dispute that construction within the flood plain is expected to be limited to the collector well 

system. 
28  Some of the mitigation measures proposed by the ER to reduce the adverse impacts to wetlands and the flood 

plain are to “[l]imit activities in the 100 year flood plain to those associated with the collector well intake 
system;” to “[m]inimize constructing transmission towers in wetland areas;” and to “[u]se site Resource 
Management Plan and Best Management Practices (BMP) to protect resources such as wetlands.”  ER at 10-5.  
Other proposed measures to mitigate the disturbance of wetlands include “[r]estor[ation of] wetlands and wetland 
buffers temporarily disturbed during construction” and “[c]onstruct[ion of] new wetlands.”  ER Table 4.6-1 (at 4-
104); see also ER Section  4.3.1.6 at 4-42 (“Wetland mitigation methods may include creation compensation via 
construction of wetlands in upland areas, restoration or enhancement of degraded wetlands, and preservation of 
existing wetland areas”).  With respect to the transmission line corridor, the clearing of wetlands “will not include 
grubbing or grading in order to minimize impacts.  As such, wetland types within the transmission line corridor 
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Specifically, the ER provides that, in total, “[a]pproximately 626 acres (253 hectares) of 

land will be disturbed of which 612 acres (248 hectares) will be permanently committed to 

power plant structures, offsite transmission system, and roads for Callaway Plant Unit 2 until 

decommissioning.”  ER at 10-5; see also ER at 10-1.  ER Section 4.3.1.3 includes a thorough 

description of the specifically identified wetlands anticipated to be impacted by the construction 

of Callaway 2.  It states that, in total, “approximately 10.04 acres (4.1 hectares) of wetlands” are 

expected to be impacted.  ER at 4-37; see also ER at 4-40 (“Construction of Unit 2 facilities, 

including the new transmission line and collector well system, is anticipated to incur 0.93 acres 

(0.4 hectares) of non-jurisdictional wetland impacts and 9.11 acres (3.7 hectares) of impacts to 

wetlands under the jurisdiction of the USACE for a total of 10.04 acres (4.1 hectares) of impacts.  

These impacts are moderately sized for a project of this magnitude and the project will require an 

individual permit from the USACE”); Table 4.3-2.     

Petitioners do not allege that any part of the ER’s analysis of cumulative impacts is 

deficient, other than the implicit assertion that the Application is inadequate for failing to discuss 

the condition of wetlands and flood plains in pre-colonial times and failing to analyze individual 

past actions which have impacted such resources.  The ER’s cumulative impacts analysis, 

however, considers the aggregated effect of individual past actions and comports with the 

guidance provided by both the CEQ and NRC.  Petitioners do not explain why the baseline 

assessment of the conditions of wetlands and the flood plain in Chapter 2 does not adequately 

account for the environmental effects of past actions on such resources.  At a minimum, a 

petitioner must read the Application, state its position, and its opposing view. A petitioner cannot 

                                                                                                                                                             
may be converted from forested to emergent but the wetlands themselves will remain.”  ER at 4-31.  The 
mitigation of wetlands lost during the construction of Callaway 2 “will be performed as provided for in 
agreements with the State of Missouri and the U.S. Army Corps of Engineers (USACE),” and “will commence 
concurrently with project construction.”  ER at 10-38 and 6-40. 
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establish a contention with bald allegations of a dispute.  Millstone, CLI-01-24, 54 N.R.C. at 

358; see also Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), LBP-04-17, 

60 N.R.C. 229, 241-42 (2004). Contention NEPA-3, therefore, fails to demonstrate a genuine 

dispute with the Application, because the ER includes an adequate cumulative impacts analysis 

which takes into account the aggregated effect of past losses of flood plain and wetlands.      

(ii) Petitioners Do Not Challenge The ER’s Conclusion 
That Callaway 2’s Impacts To Wetlands Will Be 
Moderate 

As stated above, the ER concludes that Callaway 2’s land use impacts would be 

“MODERATE, primarily due to the loss of wetlands and wetland buffers,” and Contention 

NEPA-3 expressly notes this conclusion.  ER at 4-3; see Petition at 16.  In accordance with the 

significance levels established by the NRC, this designation of moderate impact indicates that it 

is anticipated that “[e]nvironmental effects are sufficient to alter noticeably, but not to 

destabilize, important attributes of the [wetlands] resource.”  NUREG-1555, Rev. 1 (July 2007) 

at 16.  

Petitioners do not challenge the ER’s assessment that wetland impacts are likely to be 

moderate.  For example, they do not allege – and do not provide support for any allegation – that 

impacts to wetlands will actually be large.29  Because Petitioners do not show any reason to 

believe that the ER’s assessment of impacts to wetlands is inadequate, their claims do not raise a 

genuine dispute with the Application that is “material to the findings the NRC must make to 

support” Callaway 2. 10 C.F.R. § 2.309(f)(1)(iv).   

                                                 
29  For Petitioners to assert that the impacts to wetlands are likely to be large, rather than moderate as assessed by the 

ER, they would have to allege that the “[e]nvironmental effects [will be] clearly noticeable and…sufficient to 
destabilize important attributes of the resource.”  NUREG-1555, Rev. 1, at 16.  Contention NEPA-3 makes no 
such claim.   
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Because the ER includes an adequate cumulative impacts analysis which considers the 

aggregate effect of past actions and the Contention does not dispute any of the ER’s content, 

Contention NEPA-3 does not raise a genuine dispute with the Application.  10 C.F.R. § 

2.309(f)(1)(vi).30   

b. Contention NEPA-3 Fails To Provide Adequate Support To 
Show A Genuine Dispute With The Application  

The Petition fails to provide adequate support to demonstrate a genuine dispute with the 

Application on a material issue.  10 C.F.R. § 2.309(f)(1)(v).  Petitioners have failed to allege any 

facts or provide any expert opinion to justify requiring examination of the effects of any 

individual past actions or to show that the impacts of such past actions merit greater analysis than 

the aggregate consideration included in the ER.  Their vague allegation amounts to a bald 

assertion of the type the Commission has found insufficient to support a contention.  See  

Bellefonte, LBP-08-16, slip op. at 17; Private Fuel Storage, LBP-98-7, 47 N.R.C. at 180.   

The Contention states that many changes have occurred in the condition of wetlands and 

flood plains over the past two centuries.  Applicant does not disagree.  These statements do not, 

however, provide support for the Petitioners’ allegation that the ER’s cumulative impacts 

analysis is deficient.  Like the description of historic changes to wetlands and flood plains, the 

statements in Contention NEPA-3 that an Environmental Report must “contain an evaluation of 
                                                 
30  The Contention also states that the ER “asserts (p. 10-38) that ‘cumulative impacts include those that are 

incremental to past and ongoing activities on the site’…A Report that limits its discussion and evaluation of 
cumulative impacts to those that occur, have occurred or will occur on site is deficient.” Petition at 16 (emphasis 
in original) (citing ER at 10-38 and Sierra Club, 494 F. Supp. 2d at 1096).  To the extent this vague statement is 
intended to allege that the ER fails to discuss potential effects from activities occurring off of the Callaway 2 site, 
it fails to raise a genuine dispute because it impermissibly ignores the contents of the Application.  See Harris, 
LBP-82-119A, 16 N.R.C. at 2076.  The ER’s cumulative impacts analysis takes into account present and 
reasonably foreseeable activities occurring both on and off the Callaway 2 site.  See, e.g., ER at 2-591 and 10-44 
(discussing the Missouri River Mitigation Project and Big Muddy National Fish and Wildlife Refuge).  Moreover, 
the ER’s statement that the cumulative impacts analysis included on-site activities does not in any way imply that 
the analysis ignored off-site activities, and Petitioners have not identified any off-site activities which allegedly 
should have been considered but were improperly omitted from the ER. 
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the cumulative impacts of a project,” and explaining that cumulatively significant impacts may 

result “from a combination of the proposal at issue with other past, existing and reasonably 

foreseeable actions” (Petition at 16, 17), do not raise any dispute with the Application.  The 

statements do not contradict any information contained in the Application, as the Callaway 2 ER 

does include an analysis of such cumulative impacts.  Likewise, none of the cases cited in the 

Petition can provide sufficient support for the Contention.  Those cases merely provide that 

cumulative impacts must be considered in an environmental report and that a sufficient 

cumulative impacts analysis cannot limit its consideration to activities occurring on the project 

site.31  They do not address the issue raised by the Contention – whether the Application has to 

consider the impacts of individual past actions dating back more than two hundred years – and 

do not establish any requirement for the ER to consider impacts from past actions on an 

individual basis, rather than by comparing Callaway 2’s potential impacts to the existing 

environmental conditions baseline set forth in Chapter 2 of the ER.    

E. 

                                                

Contention NEPA-4 (Alternatives and need)  

 Contention NEPA-4 states: 

The ER is deficient in its discussion of alternatives because it overstates the need 
for power, understates the potential and overstates the cost of renewable energy 
and demand-side resources, and understates the costs of nuclear power.  As a 
result it does not aid the Commission in its consideration of the costs and benefits 
of alternatives and violates NEPA. 

 
31  The cases cited in Contention NEPA-3 regarding the requirements of a cumulative impacts analysis are: Ark. 

Wildlife Fed’n v. U.S. Army Corps of Eng’rs, 431 F.3d 1096 (8th Cir. 2005) (cited by Petitioners for the assertion 
that NEPA requires a “hard look” at potential environmental impacts, including cumulative impacts); LaFlamme 
v. FERC,  852 F.2d 389 (9th Cir. 1988) (same); Sierra Club, supra (cited by Petitioners for proposition that an 
environmental report is required to include an analysis of cumulative impacts and a sufficient cumulative impacts 
analysis cannot limit its consideration to on-site impacts only); NRDC v. U.S. Army Corps of Eng’rs, 457 F. 
Supp. 2d 198 (S.D. N.Y. 2006) (cited by Petitioners for claim that an environmental report must include an 
analysis of cumulative impacts); Sierra Club v. Bosworth, 352 F. Supp. 2d 909 (D. Minn. 2005) (cited by 
Petitioners for proposition that an environmental report is required to include information on a project’s 
cumulative impacts). 
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Petition at 18.  

 According to the Contention’s proffered basis: “UE fails adequately to assess the cost of 

the proposed nuclear plant, especially when compared to the alternatives of meeting the likely 

need for power through a modular plan which includes demand and energy reduction through 

demand-side management (DSM) plus the construction of renewable energy facilities including 

wind, solar, and biomass.”  Id. at 20.  Petitioners are concerned that the cost of the project “will 

effectively prevent pursuit of significant sustainable and renewable options for years to come,” 

and calls into question AmerenUE’s estimates for construction costs and need for power 

forecasts.  Id. at 20-24.  Petitioners also claim that there will be insufficient uranium available for 

Callaway 2.  Id. at 26-27.  Finally, Petitioners state that Contention NEPA-4 “incorporates the 

expert opinion and sources of Jim Harding.” Id. at 20.32

As set forth below, Contention NEPA-4 is inadmissible because it (1) raises matters that 

are outside the scope of this proceeding; (2) raises matters that are not material to the finding the 

Commission must make; (3) lacks adequate factual or expert support; and (4) fails to raise a 

material dispute with the Application. 10 C.F.R. §§ 2.309(f)(iii), (iv), (v), and (vi).  

1. 

                                                

Petitioners’ Claims That AmerenUE Underestimated Its Construction 
Costs Raise Matters That Are Not Material To the Findings That The 
Commission Must Make And That Are Outside The Scope Of This 
Proceeding  

Petitioners’ theme in Contention NEPA-4 is that AmerenUE’s ER is deficient because it 

understates the cost of Callaway 2.  Cost estimates for the project, however, are not relevant in 

 
32  The “expert opinion…of Jim Harding” appears to be the one page “Declaration of Jim Harding in Support of 

Contention [NEPA-4] on the Need for Power and Alternatives,” dated April 6, 2009 (“Harding Declaration”). The 
Harding Declaration, however, contains no original (or any other) analysis of any of the factual issues raised in 
Contention NEPA-4. Instead, the Declarant merely states that he “supplied the information, expert opinion and 
most of the wording for Contention [NEPA-4] in this COL proceeding” and that he “approve[s] of [the 
contention].”  Harding Declaration at ¶¶ 2-3. 
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COL proceedings where – as in this case – there is no environmentally preferable alternative to 

the proposed action.  Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant, 

Units 2 and 3), LBP-08-21, 68 N.R.C. ___, slip op. at 25 (Oct. 30, 2008) (citing Consumers 

Power Co. (Midland Plant, Units 1 and 2), ALAB-458, 7 N.R.C. 155 (1978)).  Accordingly, 

Petitioners’ claims regarding the Callaway 2 construction costs fail to raise matters that are 

material to the decision the NRC must make, and fail to raise matters within the scope of this 

proceeding. 10 C.F.R. §§ 2.309(f)(1)(iii) and (iv). 

In Midland, the Appeals Board found that the economic costs of a proposed project only 

become part of the Commission’s NEPA analysis in a licensing proceeding if the environmental 

balancing that must be performed shows that a reasonable alternative to the proposed project is 

environmentally preferable.  According to the Appeals Board, NEPA 

requires us to consider whether there are environmentally preferable alternatives 
to the proposal before us.  If there are, we must take steps we can to see that they 
are implemented if that can be accomplished at a reasonable cost, i.e., one not out 
of proportion to the environmental advantages to be gained.  But if there are no 
environmentally preferable alternatives, such cost-benefit balancing does not take 
place. 

Midland, ALAB-458, 7 N.R.C. at 162 (1st emphasis in original; 2nd emphasis added).  In short, 

“NEPA requires the NRC to look for environmentally preferable alternatives, not cheaper ones.”  

Id. at 168.  Thus, the NRC leaves matters regarding cost reasonableness of a proposed project “to 

the business judgment of the utility companies and to the wisdom of the State regulatory 

agencies responsible for scrutinizing the purely economic aspects of proposals to build new 

generating facilities.”  Id. at 162-63 (footnote omitted).  Utility companies and State regulatory 

agencies, not the NRC, are “the true experts in this area.”  Id. at 168. 
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 Applying these principles from Midland, the Boards in the recent Harris and Summer 

COL proceedings have rejected contentions that challenged the accuracy of the applicants’ cost 

estimates.  According to the Harris Board, NEPA requires a COL applicant to provide cost 

estimates for nuclear power plants “only where the Applicant’s alternatives analysis indicates 

that there is an environmentally preferable alternative.”  Harris, LBP-08-21, slip op. at 25.  

Indeed, the Harris Board found that “NRC regulations do not require the Applicant to include 

cost data in the ER.”  Id. at 25.  Since the “Applicant did not find any environmentally preferable 

alternative in the ER, it was under no obligation to provide cost estimates or a comparison of 

costs, as NEPA requires a cost-benefit analysis only where there exists an environmentally 

preferable alternative.”  Id. at 26 (footnote omitted).  Accordingly, the Harris Board rejected the 

petitioners’ claim that the applicant’s cost estimate was understated, because that claim “relie[d] 

upon the faulty premise that NEPA, or our Agency’s implementation of NEPA, requires the 

Applicant to provide cost estimates in its ER.”  Id. at 26. 

 The Board in the Summer COL proceeding reached the same conclusion.  There, relying 

on the Harris decision, the Board similarly rejected a challenge to the applicant’s cost estimate 

because “[t]he accuracy of project cost estimates only becomes relevant if an environmentally 

preferable alternative has been identified.”  South Carolina Electric & Gas Co. (Virgil C. 

Summer Nuclear Station, Units 2 and 3), LBP-09-02, 69 N.R.C. ___, slip op. at 27 (Feb. 18, 

2009) (footnote omitted).   The Board added:  “In the present situation, since neither the 

Applicant’s nor the Petitioner’s petition identifies an alternative that is preferable from the 

perspective of its environmental impacts, the cost of the proposed project (and therefore the 

accuracy of the estimates thereof) is irrelevant to the decision the NRC must make.”  Id. at 27-

28.   
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 Chapter 9 of the Callaway 2 ER contains a detailed analysis of alternatives to Callaway 2.  

Specifically, that Chapter discusses alternatives that do not require new generating capacity, 

including conservation programs, reactivating or extending service life of existing plants, 

purchasing power from other utilities or power generators, and combinations of alternatives not 

requiring new generation.  ER at 9-2 – 9-4.  Chapter 9 also discusses alternatives that do require 

new generating capacity, including wind, geothermal, hydropower, solar power, wood waste and 

other biomass, municipal solid waste, energy crops, petroleum liquids, fuel cells, coal, natural 

gas, and integrated gasification combined cycle.  ER at 9-4 – 9-19.   

 Based on the analyses contained in that detailed discussion, which included an 

examination of the environmental impacts of each alternative, the ER concludes that Callaway 2 

is “the environmentally preferable alternative.”  ER at 9-19.  Petitioners do not challenge, nor do 

they even reference, that conclusion. Petitioners’ challenges to the ER in Contention NEPA-4 

only relate to the need for power and to the economic costs of Callaway 2 as compared to 

renewable energy and demand-side resources.  Accordingly, since no environmentally preferable 

alternative to Callaway 2 has been identified, the cost of the proposed project -- including the 

accuracy of the COLA’s cost estimate -- is not material to the NEPA determination the Board 

must make here, and raises matters outside the scope of this proceeding.  See Midland, ALAB-

458, 7 N.R.C. at 162; Harris, LBP-08-21, slip op. at 25-26; Summer, LBP-09-02, slip op. at 27.33

                                                 
33  Although the Board in the Bellefonte COL proceeding admitted a NEPA-based construction cost contention, it  

did so primarily because the applicant in Bellefonte is not subject to state regulation.  Tennessee Valley Authority 
(Bellefonte Nuclear Power Plant Units 3 and 4), Memorandum and Order (Ruling Regarding Motion for 
Reconsideration), slip op. at 6-8 (Dec. 19, 2008).  According to the Bellefonte Board, the Midland precedent 
appeared to be controlling in Harris because the need for power assessment in that case was subject to state 
regulatory review.  Id. at 6.  The Bellefonte Board, however, concluded that, since TVA “is a federal entity for 
which there is no state public utility commission or other state regulatory agency that will undertake any 
cost/benefit analysis regarding the efficacy of the TVA application …. [T]hat factual distinction leads to a 
different result here.”  Id. at 7.  In addition, the Bellefonte Board noted that the NRC’s responsibility to scrutinize 
the cost factor in the absence of state review “[took] on added significance” because TVA’s ER showed that the 
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2. Petitioners’ Claims Regarding Construction Costs Are Not Supported 
By Alleged Facts or Expert Opinion 

In Section A of Contention NEPA-4, Petitioners raise specific arguments claiming that 

the construction cost estimate in the Application is understated.34   Petition at 20.  As set forth in 

SectionV.E.1 above, given that there are no environmentally preferable alternatives to Callaway 

2, the Application’s construction cost estimate is not material to the NEPA analysis, and 

challenges to that estimate are outside the scope of this proceeding.  Wholly apart from that legal 

analysis, however, the discussion in Section A of Contention NEPA-4 nevertheless fails to 

provide grounds for admitting the Contention, since it does not set forth alleged facts or expert 

opinion supporting the Contention. 10 C.F.R. § 2.309(f)(1)(v). 

The bulk of the support that the Petitioners provide for their argument that the cost of 

Callaway 2 has been underestimated comes from a series of articles published in the periodical 

Nucleonics Week during the latter part of 2008.  Petition at 21-24.  This survey of the trade press 

contains a disjointed discussion regarding the uncertainty of nuclear plant construction costs 

generally, and how such estimates have evolved over time.  Id.  The discussion, however, 

contains no alleged facts or expert opinion referencing and challenging the actual construction 

cost data contained in the Application. 
                                                                                                                                                             

environmental impacts of nuclear generation and a natural gas/renewable combination could be relatively equal.  
Id.  The Bellefonte Board noted that, if the factual circumstances in Bellefonte were not distinguishable from 
those in Harris, that “might well be a compelling reason” to dismiss the contention.  Id. at 6.  As explained in the 
ER, AmerenUE is subject to regulation by the Missouri Public Service Commission (“MoPSC”), including a 
comprehensive Integrated Resource Planning (“IRP”) process which requires AmerenUE to assess the need for 
power in its service area and evaluate options for meeting that need, subject to MoPSC review.  ER at 8-4 – 8-17.  
The IRP process demonstrated the need for the capacity to be provided by Callaway 2.  ER Section 8.4.6.  
Accordingly, the factual circumstances of this proceeding are similar to those in Harris, and the Board’s approach 
to analyzing the “cost” contention in Bellefonte does not apply here.  

34  Petitioners note that AmerenUE’s overnight cost estimate for Callaway 2 is redacted from the Application and 
state that “[t]he COLA should describe how redacted information can be shared with other parties under 
appropriate confidentiality agreements.”  Petition at 20.  While the Application does contain a publicly available 
cost estimate for purposes of the ER (ER Section 10.4.2.1), in order to protect sensitive commercial information 
AmerenUE sought proprietary treatment for the construction cost estimate set forth in Part 1, Section 1.2.2.2.2 of 
the Application.  Petitioners were free to obtain the proprietary cost estimate pursuant to the procedures set forth 
in the Notice of Hearing, 74 Fed. Reg. 6064 (Feb. 4, 2009). They failed to do so. 
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In addition, the Duke Energy construction cost estimate specifically cited by Petitioners 

(Petition at 21) is for a plant to be constructed utilizing Westinghouse’s AP1000 technology, not 

the U.S. EPR technology that will be used at Callaway 2.  Similarly, Petitioners provide no basis 

for concluding that the bids for the potential construction of nuclear plants in South Africa that 

are specifically referenced by Petitioners (Petition at 21) would reflect the costs of building a 

U.S. EPR in Missouri.  In addition, cost estimates cited by Petitioners for two EPR projects now 

underway in Finland and France (Petition at 22-23) are unsupported.  Petition at 22 (“Areva has 

not yet confirmed the cost figures”); Petition at 22-23 (“EdF did not reveal its estimate for the 

complete cost of the plant”).  And, as discussed in footnote 24 of this Answer, Petitioners have 

not met their obligation to review all of the construction cost information set forth in the 

Application.  Accordingly, Petitioners’ arguments challenging the ER’s construction cost 

estimate lack the required support and fail to raise a genuine issue of material dispute with the 

Application. 10 C.F.R §§ 2.309(f)(1)(v) and (vi). 

Petitioners also take issue with the fact that Applicant’s Integrated Resource Plan 

(“IRP”)35 references the “possibility” of 3 percent escalation during construction.  Petition at 22.  

Petitioners suggest that estimate does not comport with “numerous construction indices that 

show 8-14 percent real escalation per year in recent years, including data from American Electric 

Power and Cambridge Energy Research Associates.” Id.  Petitioners have failed to provide any 

citation or support for the “data from American Electric Power and Cambridge Energy Research 

Associates” on which the Contention relies, nor have they shown how those uncited estimates 

                                                 
35  AmerenUE’s IRP was prepared pursuant to regulations of the MoPSC that require electric utilities under its 

jurisdiction to periodically undertake a detailed resource planning process.  The objective of the IRP is to 
accurately estimate the need for power in order to identify the most appropriate means to ensure adequate energy 
supply for AmerenUE’s service territory.  ER Section 8.0 at 8-1. 
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would apply to construction of Callaway 2.  For these reasons, that claim fails to provide the 

required support for Contention NEPA-4. 

3. Petitioners’ Claims Regarding The Impact Of Construction Costs On 
Missouri Ratepayers Or AmerenUE’s Finances Raise Matters Outside 
The Scope Of This Proceeding 

Section A of Contention NEPA-4 also makes numerous claims regarding the potential 

impact of the Callaway 2 construction costs on ratepayers.  All of these claims raise issues that 

are not within the NRC’s jurisdiction over public health and safety.  Therefore, these arguments 

raise matters outside the scope of this proceeding.  10 C.F.R. § 2.309(f)(1)(iv). 

Petitioners devote a number of pages to discussing the risks of “cost escalation” and 

“delay,” especially whether those risks will be “flowed through to retail customers.”  Petition at 

21-24.  Petitioners cite to other proposed new nuclear projects in the U.S. that have been 

suspended for various commercial reasons, such as the inability to agree on terms for 

engineering, procurement, and construction contracts.  Id. at 21-22.  Petitioners discuss the 

potential for “schedule slippage” and “real cost escalation,” based on two EPR projects now 

underway in Finland and France.  Id. at 22-23.  In several paragraphs, Petitioners also claim that 

the Application “does not discuss” certain topics addressed in various issues of Nucleonics 

Week, such as “the potential for substantial schedule slippage and real cost escalation,” or 

“challenging supply chain issues for new US nuclear construction,” or “financing risks, given the 

current environment.”  Id.  Petitioners argue that these issues affect “the cost of power to 

consumers and competitiveness with other alternatives.”  Id. at 23.  Finally, Petitioners 

summarize their economic arguments by stating: 

The application does not discuss whether rate increases driven by capital 
investments, with or without construction work in progress in rate base, 
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potentially endanger the future of some of its largest customers, including 
Noranda Aluminum, whose smelter in New Madrid, Missouri, draws nearly 500 
megawatts and whose viability is heavily dependent on low retail prices. 

Id. at 24. 

The economic concerns raised by Petitioners in the discussion described above are 

outside the scope of this COL proceeding and the NEPA alternatives analysis that is ostensibly at 

issue in Contention NEPA-4.  Indeed, the Missouri Public Service Commission (“MoPSC”), not 

the NRC, has responsibility for protecting Missouri’s ratepayers.  The U.S. Supreme Court has 

made it clear that, while the NRC has the authority to regulate the safety aspects of nuclear plant 

construction and operation, the States have responsibility over economic matters involving 

nuclear power plants.  See Pacific Gas & Elec. Co. v. State Energy Res. Conservation & Dev. 

Comm’n., 461 U.S. 190, 205-11 (1983). 

As the Supreme Court ruled, the Atomic Energy Act removed “[a]ny doubt that 

ratemaking … questions were to remain in state hands.” Id. at 208.   The Supreme Court added 

that, in passing the Atomic Energy, Congress 

intended that the federal government should regulate the radiological safety 
aspects involved in the construction and operation of a nuclear plant, but that the 
States retain their traditional responsibility in the field of regulating electrical 
utilities for determining questions of need, reliability, cost and other related state 
concerns. 

Id. at 205.  The Supreme Court also found that the NRC “was not given authority over the 

generation of electricity itself, or over the economic question whether a particular plant should 

be built,” and that “NRC regulations are aimed at ensuring that nuclear plants are safe, not 

necessarily that they are economical.”  Id. at 207,  219.   
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 Indeed, the Commission has recognized that, as articulated in Pacific Gas & Electric, its 

authority extends to safety and “nuclear” aspects of energy generation, while the states exercise 

authority over ratemaking. Pacific Gas & Electric Co. (Diablo Canyon Power Plant, Units 1 and 

2), CLI-02-16, 55 N.R.C. 317, 343 n.53 (2002), citing Pacific Gas & Electric, 461 U.S. at 205-

13.   According to the Commission, the NEPA process “does not supplant the States, which 

traditionally have been responsible for assessing the need for power generating facilities, their 

economic feasibility and for regulating rates and services.”  Denial of Petition for Rulemaking:  

Nuclear Energy Institute, Docket No. PRM 52-2, 68 Fed. Reg. 55,905, 55,909 (Sept. 29, 2003). 

 As described below and in Chapter 8 of the ER, Missouri has in place an extensive 

regulatory process for ensuring that its ratepayers’ interests are protected and considered in the 

IRP process.  In addition, AmerenUE’s rates are regulated by the MoPSC.  Accordingly, all of 

the issues raised by Petitioners that challenge economic matters, such as the decision to build 

Callaway 2, the economic feasibility of the plant, or the potential impacts on ratepayers of the 

plant’s costs (including those due to cost escalation and scheduling delays) are outside the scope 

of this COL proceeding and not material to the finding the NRC must make. 10 C.F.R. 

§ 2.309(f)(1)(iii) and (iv). 36

                                                 
36 The Petition also includes one sentence which makes the unsupported claim that Callaway 2 will result in rate 

increases affecting the viability of AmerenUE’s largest customers, leading to socioeconomic impacts that merit 
discussion under NEPA.  Petition at 24.  In addition to being a bald, unsupported assertion, this claim raises 
issues regarding who will bear the economic costs of the proposed project, which as discussed above is a matter 
for the MoPSC to determine. See e.g., Florida Power and Light Co. (Turkey Point Nuclear Generating Station, 
Units 3 and 4), LBP-81-14, 13 N.R.C. 677, 688-689 (1981), aff’d Florida Power & Light Co. (Turkey Point 
Nuclear Generating Station, Units 3 and 4), 14 N.R.C. 987 (1981).  Furthermore, NEPA does not require 
evaluation of economic impacts, such as increased operating costs or loss of revenue, that are not attributable to 
physical impacts on the human environment.  See, e.g., Metro. Edison Co. v. People Against Nuclear Energy, 460 
U.S. 766 (1983).  
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4. Petitioners’ Arguments Regarding The Costs And Benefits Of 
Renewable Alternatives And Demand-Side Resources Are Not 
Material To The Finding That The Commission Must Make and Are 
Inadequately Supported By Alleged Facts Or Expert Opinion 

Contention NEPA-4 also generally argues that the ER did not properly consider 

renewable energy and demand-side resources as alternatives to Callaway 2.  Petitioners’ more 

specific claims regarding those alternatives are set forth in Section C of the Contention.  Petition 

at 24-26.  All of these arguments, however, suffer from the same fundamental misconceptions 

about the nature of the NEPA alternatives analysis that led licensing boards in the Harris and 

Summer COL cases to reject similar challenges to the alternatives analyses provided by 

applicants in those cases.37  Petitioners fail to recognize that the applicant in a COL proceeding 

is entitled to choose its own goals and priorities for the proposed project.   

As explained in the Summer COL proceeding, “a reviewing agency should take into 

account the applicant’s goals for the project.” Summer, LBP-09-02, at 23 n.86 (citing Exelon 

Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-29, 62 N.R.C. 801, 806 

(2005)). The Clinton ESP opinion in turn relies upon Citizens Against Burlington v. Busey, 938 

F.2d 190 (D.C. Cir.), cert. denied, 502 U.S. 994 (1991), a NEPA case which held that “[a]n 

agency cannot redefine the goals of the proposal that arouses the call for action; it must evaluate 

alternative ways of achieving its goals, shaped by the application at issue and by the function that 

the agency plays in the decisional process.” Citizens Against Burlington, 938 F.2d at 199 

(emphasis in original). Citizens goes on to say that “Congress did not expect agencies to 

determine for the applicant what the goals of the applicant's proposal should be.” Id.  And, as the 

Summer Board recognized, the U.S. Supreme Court has found that an applicant’s NEPA analysis 

                                                 
37  See Harris, LBP-08-21, slip op. at 23-27; Summer, LBP-09-02, slip op. at 18-28. 
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is not required to examine all possible alternatives – rather, only those that can reasonably 

accomplish the applicant’s elected purpose.  Summer, LBP-09-02, slip op. at 25 (citing Vt. 

Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 551 (1978)). 

Since AmerenUE’s elected purpose in the Application is to generate baseload power, the 

reasonable alternatives to Callaway 2 that must be considered in the NEPA analysis are properly 

limited to those that could provide baseload generation.  Exelon Generation Company, LLC 

(Early Site Permit for Clinton ESP Site), LBP-05-19, 60 N.R.C. 134, 157-58 (2005); Summer, 

LBP-09-02, slip op. at 22-26; see also Envtl. Law & Policy Ctr. v. NRC, 470 F.3d 676, 683-84 

(7th Cir. 2006).  Accordingly, Chapter 9 of the Callaway 2 ER carefully analyzes a wide array of 

generating alternatives: wind, geothermal, hydropower, solar power (concentrating solar power 

systems and photovoltaic cells), wood waste (and other biomass), municipal solid waste, energy 

crops, petroleum liquids, fuel cells, coal, natural gas, integrated gasification combined cycle, and 

various combinations of the above.  ER at Sections 9.2.2 and 9.2.3.   

Specifically, with respect to wind and solar (the two primary technologies mentioned in 

Contention NEPA-4), the ER finds that “[b]ecause of the intermittent nature of the resource and 

the lack of cost-effective technologies, wind and solar energies are not sufficient on their own to 

generate the equivalent baseload capacity or output of Callaway Plant Unit 2.”  ER at 9-17.  In 

addition, the ER addresses the potential for energy conservation measures and concludes that 

“DSM is not deemed a feasible replacement for the additional baseload generation capacity that 

will be provided by Callaway Plant Unit 2.” ER at 9-3.  Petitioners do not challenge those 

conclusions. 
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Petitioners’ failure to consider the NEPA alternatives analysis within the context of the 

applicant’s own goals infects the entirety of Contention NEPA-4.  For example, Petitioners 

criticize AmerenUE for “impos[ing] the criterion that any alternative must be baseload” (Petition 

at 25), without recognizing that – as explained above – imposing that criterion is consistent with 

NEPA.  Petitioners also vaguely claim that AmerenUE has put “unrealistic and unnecessary” 

assumptions on renewable energy resources.  Petition at 25.  As support for that claim, 

Petitioners state that AmerenUE limited its consideration of solar photovoltaic to plants that 

could be “built on the Callaway site,” and that AmerenUE did so “as a pretext to disqualify 

renewables.”  Id.  Petitioners’ argument is misleading.  The Application does state that a solar 

facility large enough to act as an alternative to Callaway 2 would be too large to construct at the 

proposed plant site.  ER at 9-7.  However, this was not the basis for finding that solar power is 

not an alternative to Callaway 2.  Section 9.2.2.4 discusses a number of factors, such as the 

intermittent nature of solar power, low capacity factors, and various environmental impacts, 

including the finding that “[l]and use requirements and the associated environmental impact of 

construction are much greater, compared to nuclear power.”  ER at 9-6. 

Petitioners also claim, without support, that the distinction between baseload power and 

intermittent renewable power “is increasingly regarded as a myth.”  Petition at 25-26.  Such bald, 

unsupported assertions do not provide a basis for admitting a contention.  Bellefonte, LBP-08-16, 

slip op. at 17;  Private Fuel Storage, LBP -98-7, 47 N.R.C. at 180.  Furthermore, Petitioners’ 

statement that “[t]he grid is already equipped to handle variations in energy supply” relating to 

intermittent energy (Petition at 26) is an oversimplification that ignores the difficulties caused by 

the integration of intermittent resources.  As the ER notes, such difficulties are reflected in the 

Midwest ISO’s generation deliverability guidelines, which “state that . . . only 20% of a wind 
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farm’s maximum output can be counted for capacity purposes unless demonstrated otherwise.” 

ER at 8-62.  Moreover, Petitioners’ statement regarding the grid is merely a bald assertion that 

lacks any support.38

Petitioners claim that AmerenUE should provide “computer runs” of alternative 

portfolios that involve renewable and efficiency improvements.  Petition at 25.  Petitioners also 

claim that the ER “does not consider the possibility of both DSM and renewables as a substitute 

for the proposed plant.”  Petition at 25 (citing ER Section 9.2.3.3).  However, as indicated in the 

last sentence of ER Section 9.2.3.3, “[s]pecific combinations [of alternatives] analyzed in the 

IRP are discussed in Section 8.4.”  ER at 9-17.  Section 8.4, in turn, indicates that “AmerenUE 

created a total of 110 different alternative resource plans reflecting various combinations of 

demand-side resources portfolios, renewable resources portfolios, upgrades to existing plants, 

and candidate resource options” that were considered in the IRP.  ER at 8-83.  These included a 

number of plans with “aggressive” DSM and renewables meeting a “high” renewable portfolio 

standard, but still had to include supply side resources to meet forecasted demand.  See Table 

8.4-4 for a description of the top 18 out of the 110 alternative resource plans analyzed.39   

Petitioners ignore these sections of the ER and provide no reason to believe that the 

comprehensive analyses AmerenUE performed, which included a wide variety of DSM and 

renewable options, were inadequate.   

                                                 
38  Petitioners also quote from a publication by A. Makhijani, Petitioners’ nuclear waste disposal affiant, entitled 

Carbon-Free and Nuclear-Free: A Roadmap for U.S. Energy Policy, which is said to state (at p. 168) that 
integrating wind and solar resources into the grid “can be done without serious cost or technical difficulty with 
available technology, provided appropriate optimization steps are taken.”  Petition at 26.  The Petition provides 
no basis for the applicability of such a claim to Missouri, much less that integration of intermittent resources into 
the grid can meet the need for 1600 MW baseload of capacity in AmerenUE’s service territory. 

39  For a detailed description of all 110 plans, see AmerenUE’s IRP Section 4 CSR 240-22.060(6) (Integrated 
Resource Analysis) (pp. 13-41), which is publicly available at: 
http://www.ameren.com/ResourcePlan/ADC_IntegratedResource.asp.   
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The remainder of Petitioners’ arguments involve assertions regarding solar photovoltaic 

(“PV”) generation.  Petition at 25.  For example, citing a bank analyst, Petitioners criticize 

AmerenUE’s estimate in the IRP of 65 cents/kWh for solar PV, claiming that this figure is “more 

than a factor of five higher than” a purchased power agreement for an 800 MW solar PV 

development that is now underway in California.  Petition at 25.  Since, as demonstrated above, 

there is no environmentally preferable alternative to the baseload power that would be generated 

by Callaway 2 - including solar generating options - the accuracy of solar PV development cost 

estimates in the IRP is not relevant in this proceeding.  In addition, Petitioners have provided no 

basis for assuming that AmerenUE would have access to solar power in Missouri at the price 

cited for California, nor is there any basis for claiming that such a solar project would even be 

viable in Missouri. 

Petitioners also reference news articles reporting that FirstSolar can produce thin-film 

panels for “$1/kW,”40 and that Dow Chemical plans to sell solar shingles by the year 2011.  

Petition at 25.  However, news reports describing the potential plans of entities in the solar 

industry that may or may not come to fruition hardly provides the level of factual or expert 

support necessary to sustain a claim that solar power is a reasonable alternative to construction of 

a 1600 MW baseload power plant in Missouri in the 2018-2020 timeframe.  Accordingly, the 

analyst comment and news articles cited in Contention NEPA-4 do not provide the requisite 

support for Contention NEPA-4 and fail to raise a material dispute with the Application. 10 

C.F.R. § 2.309(f)(1)(v) and (vi). 

5. 

                                                

The Petitioners’ Challenge To AmerenUE’s Forecasted Need For 
Power From Callaway 2 Is Immaterial, Lacks Adequate Support, And 

 
40  The cited article actually says that the panels may be produced for $1/W, not $1/kW as Petitioners claim. 
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Fails To Raise A Genuine Issue Of Material Dispute With The 
Application 

 In Section B of Contention NEPA-4, Petitioners attempt to call into question 

AmerenUE’s need for power estimates, suggesting that projections of demand increases in the 

ER are inaccurate.  Petition at 24.  According to Petitioners, “UE projects its need for power 

increasing annually by 1.4%, and 1.3% peak, between 2008 and 2020. ER § 8.2.1, p.8-25; § 

8.2.3, p. 8-43–44.” Id.  Petitioners add that these estimates are “exaggerated even without taking 

the economic downturn into account.” Id.  Without providing a cite or explaining its applicability 

to AmerenUE’s service territory and AmerenUE’s projections, Petitioners state that a “recently 

released” Energy Information Administration (“EIA”) forecast for U.S. electric sales growth 

from 2007 – 2030 has “revised growth expectations down to 1% a year.”  Id. 

 As an initial matter, Petitioners’ arguments are immaterial to the finding that the NRC 

must make in this proceeding.  Petitioners merely claim that the need for power forecast is 

exaggerated; they do not show how this supposed exaggeration has any practical impact on the 

ER analysis. 

 The NRC’s responsibility to examine need for power arises in the context of NEPA. 

Rochester Gas & Electric Co. (Sterling Power Project, Nuclear Unit No. 1), ALAB-502, 8 

N.R.C. 383, 388 (1978), aff’d, CLI-08-23, 11 N.R.C. 731 (1980).  Need for power is “a 

shorthand expression for the ‘benefit’ side of the cost-benefit balance which NEPA mandates.” 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 N.R.C. 

33, 90 (1977).  Accordingly, for Petitioners’ challenge to the need for power to be relevant in this 

COL proceeding, Petitioners must show that the outcome of the AmerenUE cost-benefit balance 

would be different if the EIA forecasts were used (assuming that those forecasts applied to 

AmerenUE’s service territory). The Petitioners have not even attempted to make any such 
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showing.  Therefore, their assertion that the ER’s need for power has been exaggerated fails to 

raise an issue that is material to the finding the Commission must make.  10 C.F.R. § 

2.309(f)(1)(iv). 

 Petitioners’ need for power arguments also lack the required support, and fail to raise a 

genuine issue of material dispute with the Application.  Petitioners have not provided a reason to 

conclude that the EIA forecasted sales growth for “U.S. electric sales” (Petition at 24) calls into 

question the sales growth projected by AmerenUE in the Application.  The Application’s 

projection is specific to AmerenUE’s service territory and – as explained in detail throughout 

Chapter 8 of the Application – was developed through the comprehensive IRP process that the 

MoPSC’s regulations require AmerenUE to undertake.41    

 Indeed, the NRC traditionally has placed heavy reliance on a state’s process for 

determining a need for power, given that states “are charged with the duty of insuring that the 

utilities within their jurisdiction fulfill the legal obligation to meet customer demands.” Carolina 

Power & Light Co. (Shearon Harris Nuclear Plant, Units 1, 2, 3, 4), ALAB-490, 8 N.R.C. 234, 

241 (1978); Sterling Power Project, ALAB-502, 8 N.R.C. at 387.  Moreover, as the NRC has 

more recently confirmed, the need for power analysis required by NEPA “does not supplant the 

States, which have traditionally been responsible for assessing the need for power generating 

facilities … .” 68 Fed. Reg. at 55,909.   

 The NRC’s  reliance on state procedures for determining need is further reflected in the 

Environmental Standard Review Plan for COL applicants.  According to Section 8.1 of the 

ESRP:  

Affected States and/or regions may prepare a need-for-power evaluation as part of 
a State or regional energy planning exercise.  Similarly, State or regional agencies 

                                                 
41 See, e.g., ER Sections 8.0, 8.1.2.4, and 8.1.3.  
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may require the applicant to document a need for power or plan for future plant 
construction.  The [COL] applicant may choose to rely on those documents rather 
than prepare a description of the power system of its own.  If so, NRC staff should 
review these documents to determine if they are (1) systematic, (2) 
comprehensive, (3) subject to confirmation, and (4) responsive to forecasting 
uncertainty. …. If NRC staff conclude these other documents are acceptable, no 
additional independent review by NRC staff may be needed. 

NUREG-1555,  Rev.1, at 8.1-3.   

 As the ER describes in detail, Missouri’s IRP process meets the four criteria set forth in 

NUREG-1555.  Specifically, ER Section 8.1.3.1 describes how the Missouri IRP process is 

comprehensive; ER Section 8.1.3.2 describes how that process is systematic; ER Section 8.1.3.3 

describes how it is subject to confirmation; and ER Section 8.1.3.4 describes how it is responsive 

to forecasting uncertainty.  In fact, Chapter 8 of the ER contains more than 80 pages of 

discussion and analysis regarding need for power, which results in the conclusion that 

“AmerenUE IRP process demonstrates the need for the capacity to be provided by Callaway 

Plant Unit 2.”  ER at 8-86.    

 Moreover, the standard for judging AmerenUE’s “need for power” is whether its forecast 

of demand is reasonable.  Harris, ALAB-490, 8 N.R.C. at 237.42  Merely pointing out that 

another estimate projects sales growth for the U.S. that is different than the sales growth 

projected by AmerenUE for its own service territory is not a sufficient basis for claiming that the 

AmerenUE IRP process resulted in projections that are unreasonable or unreliable. 

 To the extent that Petitioners can be said to articulate an argument in Section B of 

Contention NEPA-4, they appear to be claiming that electric energy demand is going down, 

based on the EIA’s recent report, while federal support for DSM, energy efficiency, and 

                                                 
42  The determination of reasonableness should account for significant uncertainty that necessarily accompanies 

long-range forecasting of need for power.  Furthermore, recessions should not be given undue weight in such 
forecasts, because of their transitory nature and the impossibility of predicting them. Seabrook, ALAB-422, 6 
N.R.C. at 91-92. 

73 



 

renewable generation is going up because of the American Recovery and Reinvestment Act of 

2009.43  Without additional support, however, this argument does nothing to undermine the 

reasonableness of the exhaustive need for power analysis that resulted from the State IRP 

process.  Accordingly, Petitioners’ arguments regarding need for power lack adequate support 

and fail to raise a material dispute with the Application.  10 C.F.R. § 2.309(f)(1)(vi). 

 Finally, relying on a news article from the Columbia Daily Tribune, Section B of 

Contention NEPA-4 also argues that “AmerenUE’s own load forecast is largely irrelevant.  The 

company only intends to use 900 MW of the 1600 MW capacity of Callaway 2 while the rest 

will be controlled by other utilities.”44  Contrary to Petitioners’ claims, the only relevant inquiry 

with respect to need for power in this COL proceeding is whether AmerenUE’s Application has 

satisfied the “benefit” side of the NEPA analysis by supplying a load forecast that reasonably 

demonstrates a need.  As the ER concludes, in order to meet the forecast energy and demand 

load in AmerenUE’s service territory, as well as its planning reserve margin of 17%, AmerenUE 

will need Callaway 2 as baseload power.  ER Section 8.4.5.  As set forth above, Petitioners have 

not raised a material dispute with that conclusion. 

6. 

                                                

Petitioners’ Discussion Of Uranium Supply And Price Is Not Material 
To The Finding That The NRC Must Make, Is Not Adequately 
Supported, And Does Not Raise A Material Dispute With The 
Application 

 In Section D of Contention NEPA-4, Petitioners cryptically argue that AmerenUE “does 

not consider the cost and economic recoverability of its fuel.”  Petition at 26.  The relevance and 

meaning of this claim is unclear.  Petitioners fail to show how that statement is tied to the subject 

 
43  Without citing a reference, Petitioners also state that “[a] great many DSM measures can be done at a cost of 3 

cents/kWh or less.”  Petition at 24.  Such bald, unsupported assertions, cannot form the basis for an admissible 
contention.  Bellefonte, LBP-08-16, slip op. at 17; Private Fuel Storage, LBP-98-7, 47 N.R.C. at 180. 

44  Petition at 24 (citing http://www.columbiatribune.com/news/2009/mar/01/power-play/?news). 

74 

http://www.columbiatribune.com/news/2009/mar/01/power-play/?news


 

matter of Contention NEPA-4; nor do they point to anything in the ER’s analysis that might be 

impacted by the supposed missing information.  As a result, the statement fails to support 

Contention NEPA-4 because it “simply alleges that some matter ought to be considered” without 

specifying any reason why.  Rancho Seco, LBP-93-23, 38 N.R.C. at 246.      

 By comparing uranium fuel with DSM (which, Petitioners note, “conserves fuel”) and 

renewables (which, Petitioners note, “use no fuel or fuel that replenishes naturally”), Petitioners 

may be implying that the permanent loss of uranium should be considered as an environmental 

cost in the ER.  Petition at 26.  As Petitioners point out, however, the ER does consider the fact 

that uranium is irretrievable.  ER Section 10.2.2.  The ER concludes that, while certain material 

(such as uranium) consumed during construction and operation of Callaway 2 may be 

irretrievable, the impact on the availability of such material will be small.  Id.  Petitioners do not 

challenge that conclusion.  Thus, no genuine issue of material dispute with the Application has 

been raised.  10 C.F.R. § 2.309(f)(1)(iv).   

 Petitioners also appear to disagree with the Application’s claim (ER at 10-15) that “there 

is a considerable degree of security of [uranium] supply to ensure the continued operation and 

expansion of nuclear power for the foreseeable future.”   Petition at 26.  Petitioners, however, fail 

to describe how that disagreement is relevant to the Contention at issue, which purports to 

challenge the ER’s conclusions regarding the need for power, the cost of constructing Callaway 

2, and the costs and benefits of alternatives to nuclear power.  See Petition at 18.   

 In addition, even if relevant to the Contention, Petitioners’ own arguments and sources 

fail to support a claim that there will be insufficient uranium supplies to support new nuclear 

reactors.  For example, Petitioners themselves admit that there is a current glut of uranium, 

“driven by surplus government supplies.”  Petition at 26.  In addition, Petitioners refer to a 
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“Keystone Center report,”45 which in fact squarely supports AmerenUE’s conclusion in the ER 

regarding the future security of uranium supplies.  According to that report, “[c]urrently 

identified resources [of uranium] are sufficient to support growth in nuclear capacity of 20% to 

40% over the next two decades,” and “the long-term availability of uranium at reasonable cost 

suggests that reprocessing of spent fuel will not be cost effective in the foreseeable future.” 

Keystone Report at 16, 82-83.  After citing the Keystone Center report, which shows that long-

term supplies will be available, Petitioners cite a Nucleonics Week article,46 for the proposition 

that future supplies will not be available because prices are too low.  Petition at 26-27.   The 

inconsistency between Petitioners’ own documents (and their own arguments) undercuts any 

reliability of their claim.  

 For these reasons, Petitioners’ arguments in Section D regarding uranium do not provide 

the required support for Contention NEPA-4, and fail to raise a genuine issue of material dispute 

with the Application.  10 C.F.R. § 2.309(f)(1)(v), and (vi). 

F. 

                                                

Contention NEPA-5 (Renewable Electricity Standard)  

Contention NEPA-5 is a “contention of omission” which claims that the “ER is deficient 

in that it has not been supplemented to take into account the passage of Proposition C, the 

Renewable Energy Standard, which requires UE to supply 15% of its retail sales from renewable 

sources by 2021.  Prop C must be considered in the ER because it materially affects UE’s need 

for nonrenewable power and the available alternatives.”  Petition at 27, 28.  Petitioners allege 

that the “ER is no longer accurate” because it does not address how AmerenUE can “remain in 

compliance” with the newly enacted Missouri renewable portfolio standard (“MoRPS”).  Petition 
 

45 Petition at 26.  Petitioners most likely intended to refer to the Keystone Center’s June 2007 report on nuclear 
power.  See The Keystone Center, Nuclear Power Joint Fact Finding (June 2007), available at: 
http://www.keystone.org/spp/energy/electricity/nuclear-power-dialogue (“Keystone Report”). 

46 There is no such article in the September 25, 2008 edition of Nucleonics Week cited by Petitioners.  AmerenUE 
believes it located the article referenced by Petitioners in the September 18, 2008 edition of that publication.  
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at 27-28.  Petitioners further argue that, while the ER does address renewable energy, its 

discussion is “obsolete” and “not sufficiently complete” to satisfy 10 C.F.R. § 51.45.  Petition at 

28.  According to Petitioners, 10 C.F.R. § 51.45(b)(3) requires a discussion of MoRPS and 

therefore the “passage of Prop C is material to the findings the NRC must make.”  Id.  Petitioners 

also claim that the MoRPS is “relevant to…the need for power” because the “renewable energy 

requirement will substantially offset the need for nonrenewable supply to satisfy projected load 

growth.”  Petition at 29.  Finally, Petitioners argue that a discussion of the MoRPS is necessary 

to comply with 10 C.F.R. § 51.45(d).  Contention NEPA-5 is inadmissible because it (1) is 

beyond the scope of this proceeding, and (2) fails to raise a material dispute with the Application.  

10 C.F.R. § 2.309(f)(1)(iii) and (vi).  

1. Contention NEPA-5 Raises Issues Outside The Scope Of This 
Proceeding  

Petitioners allege that the Application is deficient because it “does not discuss how UE 

can both build Callaway 2 and remain in compliance with Proposition C, or whether both can be 

achieved without substantial rate increases, financing risk, and reduced demand for electricity.”  

Petition at 28.  This assertion raises matters outside the scope of the NRC’s jurisdiction.  The 

MoPSC, not the NRC, is the entity that will be responsible for administering and ensuring 

compliance with the MoRPS.  See Mo. Ann. Stat. § 393.1030.1 (West 2009).  Petitioners provide 

no basis for expanding the scope of this NRC proceeding to include ensuring AmerenUE’s 

compliance with the MoRPS.  Compliance with the MoRPS, therefore, is not within the NRC’s 

jurisdiction or the scope of this proceeding.   

Contention NEPA-5 also alleges that the Application does not address whether 

AmerenUE can build Callaway 2 and achieve compliance with the MoRPS “without substantial 
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rate increases, financing risk, and reduced demand for electricity.  High prices, as well as 

efficiency, can reduce demand.  The expense of nuclear will drive out other necessary 

investments.”  Petition at 28.  This assertion also raises an issue outside the scope of the 

proceeding because it is concerned with the rates that AmerenUE will charge for its electricity 

services if it builds Callaway 2 and complies with MoRPS.  Thus, it is concerned with an 

economic issue—ratemaking—that is solely within the purview of States and outside the NRC’s 

authority.  See Pac. Gas & Elec., 461 U.S. at 205-211.  The “NRC is not in the business of 

regulating the market strategies of licensees…and leave[s] to licensees the ongoing business 

decisions that relate to costs and profit.”  Louisiana Energy Services, L.P. (National Enrichment 

Facility), CLI-05-28, 62 N.R.C. 721, 726 (2005) (“LES”) (internal quotations and citation 

omitted).  Therefore, to the extent that Petitioners challenge the impact of Callaway 2 on electric 

rates, their claim does not relate to an issue within the scope of the NRC’s jurisdiction.  Because 

Contention NEPA-5 raises issues that are outside the scope of this proceeding, it fails to meet the 

requirements of 10 C.F.R. § 2.309(f)(1)(iii), and should be dismissed.  

2. 

a. 

                                                

Contention NEPA-5 Fails To Raise A Genuine Dispute With The 
Application, Contrary To 10 C.F.R. § 2.309(f)(1)(vi) 

It Is Premature For The ER To Include A Discussion Of The 
MoRPS 

The gravamen of Contention NEPA-5 is that the ER should have included a discussion of 

the MoRPS.  Petitioners offer various purported bases for this alleged requirement,47 but their 

 
47  For example, Petitioners assert that the ER must address the MoRPS because: (1) it is not clear whether “UE can 

both build Callaway 2 and remain in compliance with proposition C…without substantial rate increases, 
financing risk, and reduced demand for electricity;” (2) “absent consideration of Proposition C, the ER is not 
sufficiently complete and accurate to satisfy the requirements of” 10 C.F.R. § 51.45(b)(3) to include a sufficient 
discussion of alternatives; (3) “[r]enewable energy is unquestionably more environmentally benign than nuclear 
power;” (4) “Proposition C is also relevant to the need for the project, i.e. the need for power;” and (5) 
“discussion of Prop C is necessary for a complete statement of the status of compliance with applicable state 
environmental quality standards required by § 51.45(d).”  See Petition at 28-29.  As set forth more fully in this 
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claim fails to demonstrate a genuine dispute with the Application.  It would be premature for the 

Application to discuss the MoRPS until the MoPSC has issued regulations interpreting the newly 

enacted statute and setting forth appropriate methods of complying with its requirements. 

As Petitioners note, the MoRPS was adopted on November 4, 2008.  That law expressly 

requires the MoPSC to “prescribe by rule a portfolio requirement for all electric utilities to 

generate or purchase electricity generated from renewable energy resources;” “select a program 

for tracking and verifying the trading of renewable energy credits;” “make whatever rules are 

necessary to enforce the renewable energy standard;” and “establish by rule a certification 

process for electricity generated from renewable resources.”  Mo. Stat. Ann. §§ 393.1030.1, 

1030.2, 10309.4 (West 2009).  The MoPSC is in the midst of its rulemaking process and has not 

yet issued any rules implementing the MoRPS.  See “Public Invited To Comment On PSC 

Renewable Energy Rulemaking,” Missouri Public Service Commission Press Release, PR-09-

169 (Apr. 6, 2009) (“Missouri Public Service Commission invites public comments regarding 

renewable energy rulemaking underway at the PSC…comments provided will be used to draft a 

rule for Commission consideration.  The Commission will then file a proposed rule with the 

Missouri Secretary of State.  Once the proposed rule is published in the Missouri Register, there 

will be a time period for the Commission to receive additional comments.  After a public 

hearing, the Commission will publish a final rule”), available at http://www.psc.mo.gov/press-

releases/electric/pr-09-169-public-invited-to-comment-on-psc-renewable-energy-rulemaking.   

Petitioners cite 10 C.F.R. § 51.45(d) as one of the purported reasons that the ER must 

allegedly address MoRPS.  According to that regulation, “an environmental report shall also 

                                                                                                                                                             
response to Contention NEPA-5, none of these purported reasons raises a material dispute with the Application 
by demonstrating that the ER is deficient for failing to discuss the MoRPS. 
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include a discussion of the status of compliance with applicable environmental quality standards 

and requirements, including…requirements which have been imposed by Federal, State, 

regional, and local agencies having responsibility for environmental protection.”  10 C.F.R. § 

51.45(d) (emphasis added).  The regulation expressly requires a discussion of the status of 

compliance with such requirements.  It is not currently possible for the Callaway 2 ER to discuss 

the MoRPS compliance because the methods of complying with its requirements—and therefore 

the status of Callaway 2’s compliance—will not be known until the MoPSC completes the 

rulemaking process.   

For any contention of omission, such as Contention NEPA-5, a petitioner is required to 

show that the alleged omissions are relevant because the Application was required to address the 

issue.  See Grand Gulf ESP, CLI-05-04, 61 N.R.C. at 13; Palo Verde, CLI-91-12, 34 N.R.C. at 

156; 54 Fed. Reg. at 33,170.  Here, Petitioners cannot show that the Callaway 2 ER was required 

to discuss the MoRPS because it would be premature for the Application to attempt any such 

discussion until after the MoPSC has completed its rulemaking process and set forth its 

interpretation of, and appropriate means of complying with, the MoRPS’s requirements.  

Because the ER is not required to include a discussion of the MoRPS at this time, Petitioners 

have failed to raise a genuine dispute with the Application.  10 C.F.R. § 2.309(f)(1)(vi).   

b. Petitioners Ignore Two Central Provisions Of The MoRPS 

Contention NEPA-5 implies, and on a number of occasion even states, that the MoRPS 

requires that 15% of a utility’s retail sales must come from renewable generation by 2021.   See 

Petition at 28, 29.  However, as Contention NEPA-5 recognizes elsewhere, the MoRPS can be 

satisfied in whole or in part “by the alternative means of buying Renewable Energy Credits on 

the market.”  Petition at 27.  See also Mo. Stat. Ann. § 393.1030.1 (West 2009).  Accordingly, it 
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is incorrect to conclude that the ER must include a plan to provide 15% of its retail electricity 

through renewable generation by 2021.  

In addition, there is an exception to the 15% renewable requirement, based upon the 

impact of renewable generation on a utility’s retail rates.  The MoRPS states that the rules 

necessary to enforce the renewable energy standard, which the MoPSC has yet to issue, “shall 

include: (1) A maximum average retail rate increase of one percent determined by estimating and 

comparing the electric utility’s cost of compliance with least-cost renewable generation and the 

cost of continuing to generate or purchase electricity from entirely nonrenewable sources, taking 

into proper account future environmental regulatory risk including the risk of greenhouse gas 

regulation.”  Id. at § 393.1030.2(1). Missouri law plainly requires that “[a]ny renewable mandate 

required by law shall not raise the retail rates charged to the customers of electric retail suppliers 

by an average of more than one percent in any year, and all the costs associated with any such 

renewable mandate shall be recoverable in the retail rates charged by the electric supplier.”  Mo. 

Stat. Ann. § 393.1045 (West 2009). 

Petitioners completely ignore this core provision of the MoRPS - and implicit 

qualification of its renewable energy portfolio percentage requirements - in Contention NEPA-5.  

A petitioner cannot establish a legitimate dispute with an application by misstating or 

misrepresenting allegedly applicable requirements or standards, just as a petitioner cannot 

establish a dispute by ignoring or misstating the contents of an application.  See, e.g., Pa’ina 

Hawaii, LLC (Material License Application), LBP-06-12, 63 N.R.C. 403, 412 (2006); Public 

Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16 N.R.C. 1649, 

1656 n.7 (1982). 
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Taken as a whole, the MoRPS exempts a utility from achieving the portfolio percentage 

requirements if the utility would need to raise its retail electric rates by more than one percent in 

any year to achieve the required percentage.  It is conceivable, therefore, that the costs of 

compliance could excuse AmerenUE from having to meet the 15% by 2021 renewable energy 

portfolio requirement set forth in the MoRPS.  Until the MoPSC completes its rulemaking 

process and defines the proper methods of complying with each of the MoRPS provisions, it is 

not possible for AmerenUE to include an accurate description of its compliance with the MoRPS 

in the Callaway 2 ER.  Therefore, as previously stated, it would be premature for the ER to 

contain a discussion of the MoRPS until the MoPSC rulemaking process has been completed.  

Because Contention NEPA-5 fails to demonstrate a genuine dispute with the Application on a 

material issue, it should be dismissed.        

c. 

                                                

Contention NEPA-5 Does Not Dispute The Alternatives And 
Need For Power Analyses Included In The ER 

As purported reasons that the ER allegedly must address the MoRPS, Petitioners contend 

that “absent consideration of Proposition C, the ER is not sufficiently complete and accurate to 

satisfy the requirements of” 10 C.F.R. § 51.45(b)(3), and “Proposition C is also relevant to the 

need for the project, i.e. the need for power.”48  Petition at 28-29.  The Contention elaborates that 

“[a]lthough the ER is not devoid of discussion of renewable energy, it is obsolete.”  Petition at 

28.  With respect to its need for power claim, Petitioners allege that “[a] 15% renewable energy 

requirement will substantially offset the need for nonrenewable supply to satisfy projected load 

growth.  Petitioners point out in Contention [NEPA-4] that UE’s projection is inflated, and that 

 
48  The Contention also alleges that “[r]enewable energy is unquestionably more environmentally benign than 

nuclear power.”  Petition at 28.  Petitioners, however, provide no support for this assertion.  Such a bald, 
unsupported assertion cannot form the basis of an admissible contention.  Private Fuel Storage, LBP-98-7, 47 
N.R.C. at 180. 
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efficiency programs and renewable energy can satisfy demand without Callaway 2.”49  Petition 

at 29. 

These allegations by Petitioners, offered as support for the core claim of Contention 

NEPA-5 – that the ER must include a discussion of the MoRPS – fail to demonstrate a genuine 

dispute with the Application on a material issue.  10 C.F.R. § 2.309(f)(1)(vi).  Petitioners allege 

that, without a discussion of the MoRPS, the ER’s alternative discussion “is not sufficiently 

complete and accurate to satisfy” 10 C.F.R. § 51.45(b)(3), which requires a “discussion of 

alternatives that is ‘sufficiently complete to aid the Commission in developing and 

exploring…“appropriate alternatives to recommended courses of action in any proposal which 

involves unresolved conflicts concerning alternative uses of available resources.”’”  Petition at 

28 (citing 10 C.F.R. § 51.45(b)(3)).  As stated above, it is premature for the ER to consider the 

MoRPS.  Moreover, Chapter 9 of the ER includes an extensive discussion of the alternatives to 

Callaway 2 that expressly considers existing renewable energy options, including wind, 

geothermal, hydropower, and solar power.50  See ER at 9-4 to 9-8.  After analyzing each of the 

alternatives, the ER concludes that “the proposed Callaway Plant Unit 2 is also the most cost 

effective source of base load generation and is also the environmentally preferable alternative.”  

ER at 9-19.  None of these analyses or conclusions are refuted by the Petitioners.  Nor do 

Petitioners allege that a discussion of the MoRPS would result in the ER reaching a different 

conclusion. Therefore, these conclusions do not raise a genuine dispute with the Application on a 

material issue.      

                                                 
49  The Contention’s unsupported claims that “UE’s projection is inflated, and that efficiency programs and 

renewable energy can satisfy demand without Callaway 2” (Petition at 29) are addressed in Applicant’s response 
to Contention NEPA-4 above.  

50  Consistent with the NRC’s Environmental Standard Review Plan, the Callaway 2 ER includes an evaluation of 
alternatives that require new generating capacity.  See ESRP at 9.2.2-1.  
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Similarly, although the Contention alleges that a discussion of the MoRPS is “relevant to 

the need for the project,” it does not dispute any of the need for power analysis contained in 

Chapter 8 of the ER.  Petition at 29.  The ER makes clear that its “assessment of power needs is 

developed based on the methodology required by the Missouri Public Service Commission 

(PSC) regulatory Integrated Resource Planning Process, which provides a framework for the 

development of the Integrated Resource Plant (IRP) for the AmerenUE service territory.”  ER at 

8-1.  It further describes how AmerenUE’s IRP “analyzes and forecasts the need for power over 

a twenty year planning period.”  ER at 8-1.  The IRP has expressly considered the “[r]isks 

associated with new or more stringent environmental laws or regulations that may be imposed,” 

such as the MoRPS.  ER at 8-6; see also ER at 8-11.   

After including a sophisticated energy forecast, the ER concludes that “[o]ver the years 

between 2008 and 2020, electricity sales are expected to grow annually by 1.4% to a level of 

approximately 45,500 GWh.”  ER at 8-22.  The ER’s need for power analysis and conclusion 

expressly took into account planned additions to the AmerenUE energy producing system, 

including wind power and the expansion of existing renewable generation, as well as generation 

reductions caused by the expiration of purchased power contracts, retirements of older 

generation units, and additions of new environmental equipment.  See ER at 8-62 and 8-77.  

Taking each of these factors into consideration, the ER ultimately concluded that to meet the 

projected need, AmerenUE would require “at least 1600 MWe of electric power generation over 

the planning period.”  ER at 8-84.  The portfolio—which includes Callaway 2—set forth in 

AmerenUE’s IRP “ensures the optimal resource mix is selected to serve customers reliably and 

at the lowest reasonable cost with consideration of risk associated with critical uncertainties.”  

ER at 8-84.   
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Contention NEPA-5 does not dispute the analysis and conclusions regarding need for 

power set forth in the ER nor does it explain why they are ostensibly deficient.  Petitioners also 

do not explain how including a discussion of the MoRPS—prior to the MoPSC defining the 

appropriate methods of complying with its competing mandates—would alter the sophisticated 

need for power analysis included in AmerenUE’s IRP and ER.  They have not, therefore, shown 

a material dispute with the Application.  10 C.F.R. § 2.309(f)(1)(vi). 

G. Contention NEPA-6 (New definition of Construction)  

Contention NEPA-6 claims that “[t]he Commission must require completion of an EIS 

and selection of a preferred alternative prior to authorizing any construction activity of any sort.”  

Petition at 30.  According to Petitioners,  

[i]n 2007 the Nuclear Regulatory Commission promulgated a new, deregulated 
definition of ‘construction’ as that term applies to the building of new nuclear 
power plants. Under the new 10 C.F.R. § 50.10(a)(2), the following activities 
were relieved of all NRC over-sight: site exploration; procurement; logging; 
clearing of land; grading; excavation for any structure; [and] fabrication at other 
than the final on-site, in-place location (modules).  At the same time, the ‘limited 
work authorization’ – the first point at which NRC “build” authority must be 
sought – was moved higher (later) in the licensing continuum.  The ‘new’ LWA 
list of allowable activities contained in the revised 10 C.F.R. § 50.10(d)(1) 
includes: driving of pilings; subsurface preparation; placement of backfill, 
concrete, or permanent retaining walls; installation of foundation.  The drastic 
alteration of the meaning of ‘construction’ circumvents NEPA.   

Petition at 30. 

This Contention is inadmissible because it raises a purely legal challenge to NRC 

regulations.  10 C.F.R. § 2.335.  Indeed, it never even references the Application.  It is also 

inadmissible because it raises an issue that is outside the scope of this proceeding, and fails to 

raise a genuine issue of material dispute with the Application.  10 C.F.R. §§ 2.309(f)(1)(iii) and 

(vi). 
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1. Contention NEPA-6 Is Inadmissible Because It Challenges NRC 
Regulations 

In Contention NEPA-6, Petitioners list certain activities that are excluded from the 

definition of “construction” under the Commission’s regulations at 10 C.F.R. § 50.10(a)(2).  

Petition at 30.  The Contention then lists construction activities that may proceed under a Limited 

Work Authorization (“LWA”).  Id.  According to Petitioners, these definitions serve to 

“circumvent NEPA” by allowing a utility to “commence[] an irretrievable commitment to a 

large, baseload plant long before the completion of an Environmental Impact Statement which 

seriously considers reasonable alternatives.”  Id.  The Petition goes on to argue that these 

definitions “manifest[] an undeniable bias toward central baseload plant construction,” and 

“cement[]…the de facto selection of a central baseload nuclear power plant as the selected 

project alternative, years before the completion of an EIS.”  Id. at 30-31.  Petitioners add that 

“[t]he NRC’s revamping of its definition of ‘construction’ comprises a denial of due process 

under NEPA and is illegal and unconstitutional as applied.”  Id. at 31.  Petitioners argue that the 

allowing AmerenUE to “invest[] in partial construction” prior to completion of an EIS would 

render NEPA meaningless as it applies to COL proceedings. Id. at 32.  Accordingly, Petitioners 

urge the Commission “to ensure that there is no construction activity whatsoever undertaken 

prior to completion and finalization of the Environmental Impact Statement and selection of a 

preferred alternative.”  Id. at 33. 

As an initial matter, Petitioners have misinterpreted the Commission’s LWA regulations.  

Petitioners appear to believe that activities under an LWA may proceed without an EIS.  That is 

not the case.  Commission regulations require an EIS before issuing an LWA.  10 C.F.R. § 

50.20(b)(1).   
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More importantly, by claiming that the definition of construction as set forth in 10 C.F.R. 

§ 50.10(a)(2) and 10 C.F.R. § 50.10(d)(1) circumvent NEPA, Petitioners clearly are raising a 

direct challenge to Commission regulations.  Such a challenge is impermissible in adjudicatory 

hearings such as this license proceeding.  See 10 C.F.R. § 2.335.  It is long-standing Commission 

policy that individual licensing adjudications are not an appropriate forum in which to attack 

generic NRC rules or regulations.  10 C.F.R. §2.335; Vermont Yankee, CLI-07-3, 65 N.R.C. at 

17-18 & n.15 (citing Millstone, CLI-01-214, 54 N.R.C. at 364.  “[A] licensing proceeding . . . is 

plainly not the proper forum for an attack on applicable statutory requirements or for challenges 

to the basic structure of the Commission’s regulatory process.”  Peach Bottom, ALAB-216, 8 

A.E.C. at 20 (footnote omitted). 

 Although they do not specifically mention it by name, Petitioners’ challenge in 

Contention NEPA-6 appears to relate to regulations promulgated by the NRC’s LWA Rule.  See 

Final Rule: Limited Work Authorization for Nuclear Power Plants, 72 Fed. Reg. 57,416 (Oct. 9, 

2007).  Through the LWA Rule – which was the result of a comprehensive NRC rulemaking 

proceeding – the NRC amended its regulations to allow certain construction activities to 

commence before a construction permit or combined license is issued.  The LWA Rule 

“modifies the scope of activities that are considered construction for which a construction permit, 

combined license, or LWA is necessary, specifies the scope of construction activities that may be 

performed under an LWA, and changes the review and approval process for LWA requests.” 72 

Fed. Reg. at 57,416. The LWA Rule also adopted a new definition of “construction,” reflected in 

10 C.F.R. § 50.10(a)(2).  As Petitioners point out, that definition excluded certain activities that 

previously required an LWA.  Petition at 30.  
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 The LWA Rulemaking extended over a period of about eight years, including numerous 

opportunities for public comment, both formal and informal.  72 Fed. Reg. at 57,416.  Indeed, 

after careful review, the NRC specifically concluded that the LWA’s revised definition of 

construction was consistent with NEPA.  73 Fed. Reg. at 57,427-28.   According to the 

rulemaking,  

While NEPA may require the NRC to consider the environmental effects caused 
by the exercise of its permitting/licensing authority, the statute cannot be the 
source of the expansion of the NRC’s authority to require construction permits, 
combined licenses, or other forms of permission for activities that are not 
reasonably related to radiological health and safety or protection of the common 
defense and security. 

Id. at 57,427.   

 The rulemaking finds, for example, that the elimination of site preparation activities in 

the definition of construction “does not violate NEPA.” Id.  Petitioners assert that excavation is 

an example of a preconstruction activity that would circumvent NEPA.  Petition at 30.  The 

rulemaking specifically addressed this issue.  According to the Commission, “regulatory 

oversight of the excavation is not necessary for reasonable assurance of adequate protection to 

public health and safety or common defense and security.”  72 Fed. Reg. at 57,419.  For this 

reason, excavation was excluded from the definition of construction in the Commission’s 

regulations.  While Petitioners apparently disagree with the NRC’s analysis supporting the LWA 

Rule, this COL proceeding is not the appropriate forum to address that issue. 

Furthermore, Petitioners fail to request, let alone justify, a waiver to allow a challenge to 

the regulations cited by Petitioners in Contention NEPA-6.  10 C.F.R. § 2.335(b) allows “a party 

to an adjudicatory proceeding . . . to petition that the application of a specified Commission rule 

or regulation or any provision thereof . . . be waived or an exception made for the particular 
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proceeding.”  The rule goes on to state that “[t]he sole ground for petition of waiver or exception 

is that special circumstances with respect to the subject matter of the particular proceeding are 

such that the application of the rule or regulation would not serve the purposes for which the rule 

or regulation was adopted.”  Id.  10 C.F.R. § 2.335(b) requires that the petition of waiver or 

exception be accompanied by an affidavit which specifies the specific aspects of the subject 

matter of the proceeding to which the application of the rule or regulation would not serve the 

purpose for which the rule or regulation was adopted.  This affidavit must also state, with 

particularity, the special circumstances alleged to justify the waiver or exception requested.  See 

id.  Petitioners have presented no such petition or affidavit either requesting or justifying a 

waiver or an exception as required by 10 C.F.R. § 2.335(b).  Nor could they justify such a waiver 

request, given that there are no special circumstances here that would merit departure from a 

regulation that is applicable to all other COL proceedings. 

2. Contention NEPA-6 Is Not Within The Scope Of This Proceeding 
Because It Impermissibly Challenges NRC Regulations 

A petitioner must demonstrate that the issue raised in a contention addresses matters 

within the scope of the proceeding. 10 C.F.R. § 2.309(f)(1)(iii).  Licensing boards “are delegates 

of the Commission” and, as such, they may “exercise only those powers which the Commission 

has given [them].”  Marble Hill, ALAB-316, 3 N.R.C. at 170 (footnote omitted); accord Trojan, 

ALAB-534, 9 N.R.C. at 289-90 & n.6.  Accordingly, it is well established that a contention is not 

cognizable unless it is material to a matter that falls within the scope of the proceeding for which 

the licensing board has been delegated jurisdiction by the Commission.  Marble Hill, ALAB-316, 

3 N.R.C. at 170-71; see also Zion, ALAB-616, 12 N.R.C. at 426-27; Carroll County, ALAB-601, 

12 N.R.C. at 24. 
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Petitioners allege that, “[t]he NRC’s revamping of its definition of ‘construction’ 

comprises a denial of due process under NEPA and is illegal and unconstitutional as applied.”  

Petition at 31.  However, because NRC approval is required prior to construction of a nuclear 

power plant and preconstruction activities are not construction as defined in the Commission’s 

regulation, Applicants can proceed with such non-Federal activities prior to an EIS.  See, e.g., 72 

Fed. Reg. at 57,427-28.  If Petitioners’ intent is to challenge the NRC’s determination that 

preconstruction activities can be carried out in advance of the NRC’s environmental review and 

the issuance of the COL, as discussed above, such an impermissible challenge is outside the 

scope of this licensing proceeding.  Petitioners’ concerns in Contention NEPA-6 were considered 

in the LWA Final Rule.  Thus, Petitioners mount an impermissible challenge to an issued 

regulation and Contention NEPA-6 is inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(iii).   

3. Contention NEPA-6 Does Not Allege Any Deficiency In The 
Application 

Finally, Contention NEPA-6 does not reference, let alone dispute, any provision of the 

Application.  That failure alone is a sufficient basis for rejecting the Contention.  Impacts from 

construction and preconstruction are in fact described in the ER.  See, e.g., ER Ch. 4.  Contention 

NEPA-6 fails to make any specific references to, much less dispute the substance of, the 

Application.  Accordingly, Contention NEPA-6 fails to raise a genuine issue of material dispute 

with the Application.   10 C.F.R. § 2.309(f)(1)(vi). 

H. Contention NEPA-7 (High fuel burn-up in EPR) 

The Board must reject Contention NEPA-7 because it impermissibly challenges 

Commission regulations in violation of 10 C.F.R. § 2.335 and otherwise fails to meet the 

admissibility requirements of 10 C.F.R. § 2.309(f)(1).  Contention NEPA-7 claims that 
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[t]he applicant’s Environmental Report has omitted adequate analysis of the 
various long-term environmental impacts of highly radioactive wastes that would 
be generated by Callaway Plant Unit 2, given the Areva Evolutionary Power 
Reactor’s (EPR) high burn-up irradiated nuclear fuel. 

Petition at 33.  According to Petitioners’ explanation of Contention NEPA-7, the ER cannot rely 

on the values contained in Table S-3 because those values do not consider “high burn-up” spent 

fuel.  Petition at 34.  With respect to potential radiological releases from spent nuclear fuel 

disposed of in a geologic repository, the Petitioners claim that assumptions underlying Table S-3 

(which are derived from NUREG-0116) regarding radionuclide content at the time of disposal 

are “inapplicable to the present proceeding, because [the ER] did not consider high burn-up 

irradiated nuclear fuel.”  Petition at 38-39.  Petitioners further claim that the ER has “failed to 

adequately address the specific radionuclide composition of the Callaway 2 high burn-up 

irradiated nuclear fuel, and its consequent potential impacts on the environment, as well as public 

health and safety.”  Petition at 35.  In addition, Petitioners claim that the ER’s alleged failure to 

address the thermal heat production and the increased radioactivity content of “high burn-up” 

fuel also undermines analyses on safety and security risks of on-site storage of spent nuclear fuel 

and risks associated with the transportation of spent nuclear fuel.  Petition at 35-37.  The 

Contention is described as a contention of omission and claims that AmerenUE “omit[ted] 

consideration” of certain information and that “the ER is not sufficiently complete.”  Petition at 

37, 39.  Interestingly, nowhere do Petitioners define what they mean by “high burn-up” spent 

fuel. 

For multiple reasons, none of the Contention NEPA-7 objections has merit.  First, 

Contention NEPA-7 is based on a direct challenge to several Commission regulations.  

Consequently, the Contention must be rejected out of hand.  It has long been established by the 

Commission that individual licensing adjudications may not be used as a forum to attack generic 
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NRC rules or regulations.  The Commission’s rules provide that “no rule or regulation of the 

Commission, or any provision thereof . . . is subject to attack by way of discovery, proof, 

argument, or other means in any adjudicatory proceeding.”  10 C.F.R. § 2.335(a).  See also 

Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), CLI-07-3, 65 

N.R.C. 13, 17-18 & n.15 (2007) (citing Millstone, CLI-01-24, 54 N.R.C. at 349, 364).   

Contention NEPA-7 is also inadmissible because it challenges rules and issues that are 

the subject of ongoing rulemakings.  It is well established that licensing boards “should not 

accept in individual license proceedings contentions which are (or are about to become) the 

subject of general rulemaking by the Commission.” Oconee, CLI-99-11, 49 N.R.C. at 345 

(quoting Douglas Point, ALAB-218, 8 A.E.C. at 85).    

Petitioners have not requested, let alone justified, a waiver of the challenged rules to 

allow consideration of these issues in this proceeding.  Commission regulations set a high bar for 

obtaining a waiver of a rule for a particular proceeding:  

The sole ground for petition of waiver or exception is that special circumstances 
with respect to the subject matter of the particular proceeding are such that the 
application of the rule or regulation (or a provision of it) would not serve the 
purposes for which the rule or regulation was adopted.   

10 C.F.R. § 2.335(b).  Further, the waiver request must be accompanied by an affidavit that 

states with particularity the special circumstances that exist with respect to the subject matter of 

the proceeding such that the particular rule (or portion thereof) will not serve the purposes for 

which it was promulgated.  Id.  Nowhere do Petitioners attempt to meet these standards, nor 

could they.   

Finally, Contention NEPA-7 otherwise fails to meet the Commission’s contention 

admissibility requirements contained in 10 C.F.R. § 2.309(f)(1).  The Contention nowhere 
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specifies what is meant by “high burn-up” fuel and fails to raise a genuine dispute on a material 

issue of law or fact.  The Contention was not supported by affidavit, and most of its alleged 

factual assertions are similarly unsupported.  Thus, Contention NEPA-7 is inadmissible. 

1. 

a. 

Contention NEPA-7 Impermissibly Challenges Commission 
Regulations 

Contention NEPA-7 Directly Challenges 10 C.F.R. § 51.51, 
Uranium Fuel Cycle Environmental Data – Table S-3 

Contention NEPA-7 impermissibly challenges 10 C.F.R. § 51.51 and Table S-3  by 

claiming that the ER has failed to adequately analyze the various “long term impacts” of the 

“high burn-up” spent nuclear fuel generated by Callaway 2.  To the contrary, the ER complied 

with Commission regulations when relying on Table S-3 as the basis for analyzing 

environmental impacts from the uranium fuel cycle for Callaway 2.  Nothing more is required.  

Therefore, the Board should reject Contention NEPA-7.   

Section 51.51 provides that: 

every environmental report prepared for the construction permit stage or early site 
permit stage or combined license stage of a light-water-cooled nuclear power 
reactor, and submitted on or after September 4, 1979, shall take Table S–3, Table 
of Uranium Fuel Cycle Environmental Data, as the basis for evaluating the 
contribution of the environmental effects of uranium mining and milling, the 
production of uranium hexafluoride, isotopic enrichment, fuel fabrication, 
reprocessing of irradiated fuel, transportation of radioactive materials and 
management of low-level wastes and high-level wastes related to uranium fuel 
cycle activities to the environmental costs of licensing the nuclear power reactor. 
Table S–3 shall be included in the environmental report and may be supplemented 
by a discussion of the environmental significance of the data set forth in the table 
as weighed in the analysis for the proposed facility. 

10 C.F.R. § 51.51(a).  Table S-3 provides the “[m]aximum effect per annual fuel requirement or 

reference reactor year of model 1,000 MWe LWR” for numerous environmental considerations, 

including several radiological effluents (measured in curies).  10 C.F.R. § 51.51(b), Table S-3.  
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For example, Table S-3 estimates that a reference reactor will generate 1 x 107 curies of 

transuranic and high level waste solid effluent (“TRU and HLW (deep)),” which will be 

“[b]uried at Federal Repository.”  Id.  In accordance with the requirements of Section 51.51(a), 

the ER referenced Table S-3 as the basis to assess environmental impacts that will result from the 

uranium fuel cycle for the proposed U.S. EPR reactor.  ER at 5-96.  The Callaway ER analyses 

“scaled from the 1,000 MWe reference reactor impacts to reflect the output of a single U.S. 

EPR,” which would have approximately twice the output of the reference reactor.  ER at 5-97.  

ER Table 5.7-1 compares the Table S-3 environmental impact data to the scaled impact data for 

the proposed U.S. EPR reactor.  ER at 5-104 to 5-105.   

 Petitioners offer no basis to challenge the ER’s reliance on the Table S-3 data, as scaled 

to reflect the estimated impacts from the proposed U.S. EPR reactor.  10 C.F.R. § 51.50 requires 

that each environmental report for a combined license application “shall contain the information 

specified in . . . § 51.51.”  10 C.F.R. § 51.50(c) (emphasis added).  Section 51.51 in turn states 

that any combined license application for “a light-water-cooled nuclear power reactor [ ] 

submitted on or after September 4, 1979, shall take Table S–3” as the basis for evaluating 

environmental impacts from the uranium fuel cycle that will result from the proposed reactor.  10 

C.F.R. § 51.51(a) (emphasis added).  Callaway 2 is a light-water-cooled nuclear power reactor, 

whose combined license application was submitted after September 4, 1979.  The regulation’s 

plain language requires the Callaway 2 ER to rely on the data contained Table S-3.  Nothing in 

Section 51.51 suggests that the Callaway ER (or the ER for any light-water-cooled reactor) 

should have considered or performed different analyses for the environmental impacts from the 

uranium fuel cycle.   
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 For example, when the Commission wanted a combined license applicant to perform 

analyses on fuel cycle impacts rather than rely on those contained Table S-3, the Commission 

said so in its regulations.  See 10 C.F.R. § 51.50(c) (requiring that “[f]or other than light-water-

cooled nuclear power reactors, the [ER] shall contain the basis for evaluating the contribution of 

the environmental effects of the fuel cycle”) (emphasis added); see also 10 C.F.R. § 51.50(b)(3) 

(concerning early site permit applications for other than light-water-cooled reactors).  Petitioners 

do not dispute that the Callaway 2 reactor is a light-water-cooled nuclear power reactor to be 

licensed after September 4, 1979.  Consequently, Contention NEPA-7’s challenge to the ER’s 

reliance on Table S-3 directly contradicts the regulations’ express commands.    

 Petitioners contend that the data in Table S-3 for highly radioactive wastes cannot apply 

to Callaway 2 because the spent fuel that would be discharged from the reactor would have a 

“high burn-up,” the environmental effects of which are purportedly not covered by Table S-3.  

Petition at 33-35.  Even if Petitioners’ argument were true (and apart from the fact that 

Petitioners fail to define what they mean by “high burn-up”), it is no basis to challenge the ER 

because the ER complies with the express terms of Sections 51.50 and 51.51, which apply to all 

light-water-cooled nuclear reactor applications filed after September 4, 1979.  The regulation 

makes no distinction between “high burn-up” and any other type of spent fuel.   

 Further, even assuming that Petitioners’ concern was true, Petitioners have not sought 

waiver of the rule in this proceeding.  Nor could they obtain such a waiver.  “The sole ground for 

petition of waiver or exception is that special circumstances” exist in this proceeding such that 

application of the rule would not serve the rule’s purposes.  10 C.F.R. § 2.335(b).  There is 

nothing special about the expected burn-up level of the spent fuel that will be discharged from 

the proposed Callaway 2 unit.  Callaway 2 will use the AREVA U.S. EPR design, whose design 
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certification is the subject of an ongoing rulemaking proceeding.  The U.S. EPR is the selected 

reactor technology for at least three other combined license applications:  Calvert Cliffs Unit 3, 

Bell Bend Nuclear Power Plant, and Nine Mile Point Unit 3.51  If Table S-3 cannot apply to the 

“high burn-up” spent fuel that will be discharged from Callaway 2, it also cannot apply to these 

other combined license applications that reference the U.S. EPR design certification.  Petitioners 

also fail to claim that the “high burn-up” spent fuel from Callaway 2 would be any different from 

the spent fuel that would be discharged from any of the new reactor designs that are the subject 

of ongoing combined license proceedings.  Thus, the required “special circumstances” do not 

exist.  Furthermore, Petitioners fail to submit an affidavit that states with particularity the special 

circumstances that exist with respect to Callaway 2 such that Table S-3 will not serve the 

purposes for which it was promulgated.  10 C.F.R. § 2.335(b).  Accordingly, no waiver of 10 

C.F.R. § 51.51 and Table S-3 could be permitted. 

 In any event, Petitioners’ claims about “high burn-up” spent fuel are wrong.  The data 

contained in Table S-3 bound the environmental impacts that would result from higher burn-up 

spent nuclear fuel.52  Consequently, the Section 51.51(a) requirement that all light-water-cooled 

                                                 
51  See http://www.nrc.gov/reactors/new-reactors/col.html (listing COL Applications received).  
52  The NRC Staff supplemented the analyses underlying the Table S-3 data to extend those analyses to “high burn-

up” fuel in NUREG-1437.  Chapter 6 of NUREG-1437 contains a lengthy analysis of the environmental impacts 
from the uranium fuel cycle and solid waste management resulting from license renewal.  As part of its analysis, 
the Staff relied on the Table S-3 data to inform its license renewal environmental review.  The Staff noted that the 
“data in Table S-3 were developed to represent the worst case on bounding estimates of the potential releases 
from the uranium fuel cycle,” and proceeded to “supplement[] the data . . . to extend the coverage of impacts to . . 
. higher fuel burn-up, and license renewal of up to 20 additional years of operation.”  NUREG-1437 at 6-1 
(emphasis added).  The Staff found that higher burn-up fuel “will not result in environmental impacts that are 
greater than the values currently in Table S-3 . . . and, in many instances, are less.”  NUREG-1437 at 6-25 
(emphasis added) (examining a burn-up level up to 60,000 MWd/MTU).  Accordingly, the NRC Staff concluded 
that the data contained in Table S-3 bounded the environmental impacts for “high burn-up” fuel and, therefore, 
implemented no changes to Section 51.51 or Table S-3.  NUREG-1437 at 6-25.  See Final Rule, Environmental 
Review for Renewal of Nuclear Power Plant Operating Licenses, 61 Fed. Reg. 66,537 (Dec. 18, 1996).  The 
Commission endorsed the analyses contained in NUREG-1437 in stating that the amendments made to Part 51 
“were based on the analyses reported in NUREG-1437” and that the “[d]iscussion of fuel cycle impacts has been 
further supplemented in the final GEIS.”  61 Fed. Reg. at 66,537, 66,540.  More recently, when denying a petition 
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reactor applications submitted after September 4, 1979 shall rely on Table S-3 to analyze 

environmental impacts from the uranium fuel cycle applies to “high burn-up” spent fuel.     

 In sum, Contention NEPA-7’s challenge to Table S-3 impermissibly challenges the 

Commission’s regulations.  Callaway 2 is a light-water-cooled nuclear power reactor design 

submitted after September 4, 1979 that is required to rely on the data contained in Table S-3.  

Petitioners did not and could not seek waiver of the rule in this proceeding.  In any event, 

Petitioners’ claims in this Contention are wrong as demonstrated by the NRC Staff’s 

supplemental analysis in NUREG-1437, which showed that the Table S-3 data applied to higher 

burn-up spent fuel.  Consequently, the Contention NEPA-7 challenges to 10 C.F.R. § 51.51 and 

Table S-3 must be rejected.   

b. 

                                                                                                                                                            

Contention NEPA-7 Directly Challenges 10 C.F.R. § 63.311, 
Individual Protection Standard After Permanent Closure 

 Contention NEPA-7 faults the ER for failing to analyze the impact of radionuclides, 

including Iodine-129, whose half lives will purportedly far exceed the Environmental Protection 

Agency’s one million year-long regulatory compliance period for the proposed Yucca Mountain 

repository.  Petition at 38-39.  Thus, the Contention impermissibly challenges the Commission’s 

individual protection standard for the proposed Yucca Mountain Repository, which is set forth at 

10 C.F.R. § 63.311. 10 C.F.R. 2.335(b).53   

 
for rulemaking, the NRC again noted that the analysis in NUREG-1437 extended the Table S-3 data to “higher 
fuel burnup.”  Denial of Petition for Rulemaking, New England Coalition on Nuclear Pollution, 73 Fed. Reg. 
14,946, 14,948 (Mar. 20, 2008).  Therein, the NRC stated that the environmental impact data contained in Table 
S-3 as supplemented by the analysis in NUREG-1437 “are not unique to the fuel cycle for renewed licenses” and 
“can be applied to all NRC actions.”  73 Fed. Reg. at 14948-49 & n.13 (referring to the radon-222 impact 
determination and noting its use in recent combined license applications to build new nuclear power plants). 

53  Contention NEPA-7 also impermissibly challenges Part 60, which applies to geologic repositories other than the 
proposed Yucca Mountain repository.  Part 60 provides, among other things, that “releases of radioactive 
materials to the accessible environment following permanent closure conform to such generally applicable 
environmental standards for radioactivity as may have been established by the [EPA].”  10 C.F.R. § 60.112.   
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 Section 63.311’s individual protection standard provides: 

(a) DOE must demonstrate, using performance assessment, that there is a 
reasonable expectation that the reasonably maximally exposed individual receives 
no more than the following annual dose from releases from the undisturbed Yucca 
Mountain disposal system: 

(1) 0.15 mSv (15 mrem) for 10,000 years following disposal; and 

(2) 1.0 mSv (100 mrem) after 10,000 years, but within the period of geologic 
stability. 

(b) DOE’s performance assessment must include all potential pathways of 
radionuclide transport and exposure. 

10 C.F.R. § 63.311.54  Contention NEPA-7 complains that this dose standard might not 

sufficiently protect the public from Iodine-129 or other radionuclides.  Petition at 38.  The 

Contention thus directly challenges Section 63.311, which is not permissible in individual 

licensing proceedings absent a waiver.  10 C.F.R. § 2.335(a).  Petitioners have failed to seek a 

waiver.  Nor could they obtain a waiver for the same reasons previously discussed with respect 

to Table S-3:  this issue is not particular to Callaway 2, and Petitioners have failed to set forth an 

affidavit explaining why the rule should not apply here.  10 C.F.R. § 2.335(b).  Accordingly, to 

the extent Contention NEPA-7 seeks to challenge the 1 million year standard, the Contention 

must be rejected. 

2. Contention NEPA-7 Is Otherwise Fatally Flawed 

The gravamen of Contention NEPA-7 impermissibly challenges the ER’s reliance on 

Table S-3 for the environmental impact of the spent nuclear fuel that will be generated.  See 

                                                 
54  The current version of 10 C.F.R. § 63.311 took effect on April 13, 2009, Final Rule, Implementation of a Dose 

Standard After 10,000 Years, 74 Fed. Reg. 10,811, 10,829 (Mar. 13, 2009), or one week after Petitioners filed 
their April 6, 2009 Petition.  Even though the amended rule was not yet in effect, it had been published in the 
Federal Register and was about to take effect.  Thus, Contention NEPA-7, when filed, impermissibly challenged 
an issue that was the subject of a Commission rulemaking.  Oconee, CLI-99-11, 49 N.R.C. at 345 (quoting 
Douglas Point, ALAB-218, 8 A.E.C. at 85).  Contention NEPA-7 also impermissibly challenged the version of 
Section 63.311 in effect at the time the Petition was filed.  That version provided a 15 millirem standard for the 
first 10,000 years following disposal and did not include the recently promulgated 100 millirem standard for after 
10,000 years.  10 C.F.R. §  63.311 (2008).    
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Petition at 33.  However, supporting text for Contention NEPA-7 raises other issues that 

impermissibly challenge Commission rules, seeks to litigate items that are the subject of a 

rulemaking, or are otherwise outside the scope of the proceeding or fail to raise a genuine dispute 

with the Application.  For these reasons, Contention NEPA-7 should be rejected. 

a. Contention NEPA-7 Impermissibly Challenges The Safety And 
Security Of Onsite Wet Spent Fuel Storage 

Contention NEPA-7 impermissibly challenges “the safety and security risks associated 

with on-site storage [of high burn-up spent fuel] . . . in wet pools” and demands that AmerenUE 

be required to perform analyses specific to U.S. EPR “high burn-up” fuel.  Petition at 35-36.  

These issues cannot be raised in this proceeding because they are committed to resolution in the 

pending rulemaking proceeding on the U.S. EPR design certification.   

Sections 9.1.2 and 9.1.3 (and their subsections) of the U.S. EPR FSAR address “New and 

Spent Fuel Storage” and “Fuel Pool Cooling and Purification System,” respectively.  These 

Sections address design issues related to on-site storage in the wet pool of the spent nuclear fuel 

that will be discharged from the plant.  Among other things, these Sections discuss decay heat 

removal capability, coolant water loss prevention, minimum water content, containment, and 

monitoring and instrumentation.  See U.S. EPR FSAR at 9.1-3 - 9.1-25. 

It is well established that licensing boards “should not accept in individual license 

proceedings contentions which are (or are about to become) the subject of general rulemaking by 

the Commission.” Oconee, CLI-99-11, 49 N.R.C. at 345 (quoting Douglas Point, ALAB-218, 8 

A.E.C. at 85).  This principle includes a COL proceeding in which the application references a 

design certification application under review, as is the case here.  “[A] contention that raises an 

issue on a design matter addressed in the design certification application should be resolved in 
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the design certification rulemaking proceeding, and not the COL proceeding.”  73 Fed. Reg. at  

20,972; see also Bellefonte, LBP-08-16, slip op. at 17; Harris, CLI-08-15, slip op. at 3-4.  

Accordingly, to the extent Contention NEPA-7 seeks to challenge on-site wet storage of the 

“high burn-up” spent nuclear fuel to be discharged from Callaway 2, the Contention must be 

rejected. 

b. On-Site Dry Storage Of Spent Nuclear Fuel Is Outside The 
Scope Of This Proceeding 

Contention NEPA-7 challenges “the safety and security risks associated with on-site 

storage [of high burn-up spent fuel] . . . in . . . dry casks” and demands that AmerenUE be 

required to perform analyses specific to U.S. EPR “high burn-up” fuel.  Petition at 35-36.  

However, on-site spent nuclear fuel dry storage is not part of the proposed action.  Accordingly, 

hypothetical issues pertaining to perceived risks of onsite dry storage of “high burn-up” spent 

nuclear fuel cannot be raised here because they are outside the scope of this combined license 

proceeding.  Shieldalloy Metallurgical Corp. (Cambridge, Ohio Facility), CLI-99-12, 49 N.R.C. 

347, 355 (1999) (holding that the movement of off-site radioactive material was outside the 

scope of the proceeding because the movement of off-site material was unaccounted for in the 

license amendment application).55  Accordingly, to the extent Contention NEPA-7 seeks to 

                                                 
55 Contention NEPA-7 also cites to claims raised by Oscar Shirani regarding Holtec International dry cask storage 

systems.  Petition at 38.  These claims were reviewed by the NRC Inspector General, which (1) “did not 
substantiate Shirani’s concern that NRC failed to provide adequate oversight of Holtec and US T&D QA 
programs for the fabrication of dry cask storage systems;” and (2) “found no violations of NRC regulations or 
safety significant deficiencies.”  Memorandum From Hubert T. Bell, NRC Inspector General, to Nils Diaz, NRC 
Chairman, attaching  NRC’s Oversight of the Quality Assurance Programs Related to The Manufacture of Holtec 
International Dry Cask Storage Systems (July 27, 2004) (“OIG-03-03S”) at 20, available at 
http://www.nrc.gov/reading-rm/doc-collections/insp-gen/2004.  The current Application does not include any dry 
cask storage system, let alone the specific Holtec system criticized by Mr. Shirani.  In any event, purported 
deficiencies in any dry cask storage system cannot be the basis for admitting a contention because that subject is 
outside the scope of this proceeding.   
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challenge on-site dry storage of the “high burn-up” spent nuclear fuel that will be discharged 

from Callaway 2, the Contention must be rejected. 

c. Contention NEPA-7 Ignores The Transportation Accident 
Analyses Contained In The ER And Therefore Fails To Raise 
A Genuine Dispute, And Petitioners Have Not Met Their 
Obligation To Examine Relevant Documents 

 To the extent that Contention NEPA-7 raises potential environmental impacts resulting 

from a transport accident (including an attack upon a shipment), Petition at 35-37, the Contention 

ignores the fact that those potential environmental impacts were discussed in ER Section 7.4 (at 

7-57 - 7-75).  As 10 C.F.R. § 2.309(f)(1)(vi) states, each contention “must include references to 

specific portions of the application (including the applicant’s environmental report and safety 

report) that the petitioner disputes and the supporting reasons for each dispute ….”  Contention 

NEPA-7 fails to make any such specific references to the discussion contained in ER Section 7.4, 

much less dispute the substance of the statements therein.  For these reasons, Contention NEPA-

7 fails to raise a genuine dispute with the Application on a material issue related to potential 

transportation accidents involving “high burn-up” spent fuel.  10 C.F.R. § 2.309(f)(1)(iv) and 

(vi).    

Furthermore, for these same reasons, Petitioners have not met their “ironclad obligation” 

to examine all the relevant documentation relating to the Application.  See Catawba, ALAB-687, 

16 N.R.C. at 468.  As such, Petitioners have failed to provide adequate support for admission of 

Contention NEPA-7 on these grounds.  10 C.F.R. § 2.309(f)(1)(v).  For these reasons, to the 

extent that Contention NEPA-7 seeks to raise transportation accident analyses, the Contention 

must be rejected. 
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d. Contention NEPA-7 Fails The Commission’s Specificity 
Requirements, Fails To Support The Contention With A 
Factual Basis, And Fails To Raise A Genuine Dispute On A 
Material Issue Of Law Or Fact 

 Contention NEPA-7 otherwise fails multiple provisions of the Commission’s contention 

admissibility standards in 10 C.F.R. § 2.309(f)(1).  First, the Contention never specifies what is 

meant by “high burn-up” fuel.  This omission violates the specificity requirements of 10 C.F.R. § 

2.309(f)(1)(i) and otherwise fails the contention rule’s purposes, which are (1) to provide the 

required notice of the issues sought to be litigated; (2) to ensure that a minimal factual or legal 

foundation exists for this claim; and (3) to ensure that there exists an actual genuine dispute on a 

material issue of law or fact.  Duke Energy Corp. (McGuire Station, Units 1 & 2; Catawba 

Nuclear Station, Units 1 & 2), CLI-02-28, 56 N.R.C. 373, 383 (2002) (clarifying CLI-02-17, 56 

N.R.C. 1 (2002)).  A vague allegation that the ER fails to consider “high burn-up” fuel without 

any explanation as to what is meant by that term fails to put AmerenUE on sufficient notice as to 

which issues Petitioners seek to litigate, provides no minimal factual or legal foundation, and 

does not demonstrate that a material dispute exists.    

 Petitioners also fail to provide any expert affidavit or opinion defining the purported 

“high burn-up” spent fuel that will be generated from Callaway 2 and detailing what, if any, 

environmental impacts result from that “high burn-up” spent nuclear fuel.  Thus, Petitioners fail 

to support the Contention with alleged facts or expert opinion, as required by 10 C.F.R. § 

2.309(f)(1)(v).  The Contention cites to page 137 of the Posiva Report, which was attached to the 

Petition.  Petition at 35.  But nowhere does page 137 of that Report reveal that the spent fuel to 

be discharged from Callaway 2 will be “high burn-up,” whatever that term means.  Rather, that 

page generally describes issues under consideration for the construction of the proposed geologic 

repository in Finland.  Page 137 of the Posiva Report mentions that “[c]alculations assume 40 
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MWd/kgU as the discharge burn-up of the spent fuel” from multiple Finnish reactors, and also 

notes that models were employed assuming “burn-ups of 37-75 WWd/kgU.”  But nowhere does 

Contention NEPA-7 set forth any expert opinion or affidavit explaining how this information 

pertains to Callaway 2.  The Commission has long held that “mere reference to documents does 

not provide an adequate basis for a contention.”  Calvert Cliffs, CLI-98-25, 48 N.R.C. at 348.  

Accordingly, Contention NEPA-7 lacks an adequate basis.    

I. Contention NEPA-8 (Waste Confidence Decision) 

Contention NEPA-8 is inadmissible because it impermissibly challenges existing 

Commission rules, involves the subject of ongoing, general rulemakings, and otherwise fails to 

meet the standards for the admissibility of contentions in 10 C.F.R. § 2.309(f)(1).  Contention 

NEPA-8 claims that the  

COL must be held in abeyance pending the rulemaking on the Proposed Waste 
Confidence Decision and Proposed Temporary Spent Fuel Storage Rule because 
the license cannot be granted in compliance with NEPA nor with confidence in 
the ability to safely store spent fuel until those matters are resolved. 

Petition at 40.  Contention NEPA-8 is “based on comments submitted on February 6, 2009” 

regarding two ongoing rulemakings, one to update the Commission’s Waste Confidence rule, 

and one to consider the environmental impacts of the temporary storage of spent nuclear fuel 

after cessation of reactor operations (designated by Petitioners as “Proposed Waste Confidence 

Decision” and “Proposed Temporary Spent Fuel Storage Rule,” respectively).  Petition at 40.  

The Contention challenges the two proposed rulemakings as failing to satisfy the requirements of 

the National Environmental Policy Act (“NEPA”) and the Atomic Energy Act and claiming, 

among other things, that the “NRC has no technical basis for a finding of reasonable confidence 

that spent fuel can and will be safely disposed of at some time in the future.”  Petition at 42; see 

also Petition at 45 (“[t]his contention is based on the legal and technical criticisms of the 
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Proposed Waste Confidence Decision and the Proposed Temporary Storage Rule”).  Contention 

NEPA-8 goes on to argue that it seeks:  (1) to enforce “in this specific proceeding” the 

Commission’s anticipated waste confidence conclusions; and (2) to apply any generic 

determinations “in a timely way” to this proceeding.  Petition at 40-41.  However, Petitioners 

“recognize that the issues raised by [their] Comments – and therefore by this contention – are 

generic in nature.”  Petition at 41.  Thus, Petitioners concede that they “do not seek to litigate 

[these issues] in this individual proceeding.”  Petition at 41.  Rather, Petitioners request that the 

Board admit the Contention, but hold it in abeyance to avoid any “premature judicial appeal.”  

Petition at 41.  The Contention also challenges the findings contained in Table S-3 (Petition at 

43), and criticizes the NRC for continuing to allow “high-density fuel storage pools.”  Petition at 

44.  For support, the Contention generally refers to the IEER56 and Thompson57 reports, which 

are attached to the Petition.  Petition at 45-46.   

Contention NEPA-8 should be rejected for multiple reasons.  First, Contention NEPA-8 

directly challenges multiple Commission regulations.  The Commission’s rules provide, and 

Commission precedent has long held, that NRC rules or regulations may not be attacked in 

individual licensing adjudications.  “[N]o rule or regulation of the Commission, or any provision 

thereof . . . is subject to attack by way of discovery, proof, argument, or other means in any 

adjudicatory proceeding.”  10 C.F.R. § 2.335(a).  See also Vermont Yankee, CLI-07-3, 65 

N.R.C. at 17-18 & n.15 (2007) (citing Millstone, CLI-01-24, 54 N.R.C. at 349, 364 (2001)).   

                                                 
56  Comments of the Institute for Energy and Environmental Research on the U.S. Nuclear Regulatory Commission’s 

Proposed Waste Confidence Rule Update and Proposed Rule Regarding Environmental Impacts of Temporary 
Spent Fuel Storage (Feb. 6, 2009).   

57  Environmental Impacts of Storing Spent Nuclear Fuel and High-Level Waste from Commercial Nuclear 
Reactors:  A Critique of NRC’s Waste Confidence Decision and Environmental Impact Determination (Feb. 6, 
2009). 
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Contention NEPA-8 is also inadmissible because it challenges rules and issues that are 

the subject of ongoing rulemakings.  It is well established that licensing boards “should not 

accept in individual license proceedings contentions which are (or are about to become) the 

subject of general rulemaking by the Commission.”  Oconee, CLI-99-11, 49 N.R.C. at 345 

(quoting Douglas Point, ALAB-218, 8 A.E.C. at 85).    

Petitioners have not even requested, let alone justified, a waiver of the challenged rules to 

allow consideration of these issues in this proceeding.  Commission regulations set a high bar for 

obtaining a waiver of a rule for a particular proceeding:  

The sole ground for petition of waiver or exception is that special circumstances 
with respect to the subject matter of the particular proceeding are such that the 
application of the rule or regulation (or a provision of it) would not serve the 
purposes for which the rule or regulation was adopted.   

10 C.F.R. § 2.335(b).  Further, the waiver request must be accompanied by an affidavit that 

states with particularity the special circumstances that exist with respect to the subject matter of 

the proceeding such that the particular rule (or portion thereof) will not serve the purposes for 

which it was promulgated.  Id.  Nowhere do Petitioners attempt to meet these standards; nor 

could they. 

1. Contention NEPA-8 Is Inadmissible Because It Challenges Existing 
Rules and Involves the Subject of Ongoing Rulemakings 

Contention NEPA-8 is a direct attack on the existing Waste Confidence Rule (10 C.F.R. 

§ 51.23) and Table S-3.  Among other attacks on the Waste Confidence Rule and Table S-3, the 

Petition states:  

The deficiencies in the Waste Confidence Rule also fatally undermine the 
adequacy of the NRC’s findings in Table S-3 of 10 C.F.R. § 51.51 to satisfy 
NEPA.  Unless and until the NRC remedies the deficiencies in the Waste 
Confidence Rule, Table S-3, and the Proposed Spent Fuel Storage Rule, the NRC 
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has no lawful basis to issue a license for the proposed Callaway 2 nuclear power 
plant.   

Petition at 42.  It is impermissible to admit such a contention absent a waiver.  The 

Commission’s rules provide that “no rule or regulation of the Commission, or any provision 

thereof . . . is subject to attack by way of discovery, proof, argument, or other means in any 

adjudicatory proceeding.”  10 C.F.R. § 2.335(a).  See also Vermont Yankee, CLI-07-3, 65 

N.R.C. at 17-18 & n.15 (citing Millstone, CLI-01-24, 54 N.R.C. at 349, 364).  Indeed, licensing 

boards in combined license and early site permit proceedings have uniformly rejected essentially 

identical contentions seeking to attack the Waste Confidence Rule.58  As one licensing board 

recently stated, such contentions are “an impermissible challenge to NRC regulations (in 

contravention of 10 C.F.R. § 2.335(a)).  At least seven [and now eight] other licensing boards 

have considered identical matters and have squarely rejected it.”  Harris, LBP-08-21, slip op. at 

39 (footnote omitted). 

Indeed, the Licensing Board in the Bellefonte COL proceeding rejected a late-filed 

contention that sought to challenge the Commission’s Waste Confidence Rule and Table S-3 

based on grounds identical to those raised here by Petitioners.  Bellefonte, Docket No. 52-014-

COL & 52-15-COL, Memorandum and Order (Ruling on Request to Admit New Contention), 

slip op. at 11-12 (Apr. 29, 2009).  The Board held that, “[g]iven that the proposed update to the 

Commission’s waste confidence decision and the proposed revision of the waste confidence rule 

are the subjects of an ongoing Commission policy review and an associated rulemaking, [the 

                                                 
58 See Harris, LBP-08-21, slip op. at 38; North Anna, LBP-08-15, slip op. at 52-54; Bellefonte, LBP-08-16, slip op. 

at 60-62; Duke Energy Carolinas, LLC., (Combined License Application for William States Lee III Nuclear 
Station, Units 1 and 2), LBP-08-17, 68 N.R.C. __, slip op. at 28-30 (Sept. 22, 2008); Southern Nuclear Operating 
Co. (Early Site Permit for Vogtle ESP Site), LBP-07-3, 65 N.R.C. 237, 267-68 (2007); Clinton ESP Site, LBP-
04-17, 60 N.R.C. at 246-47; Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna ESP Site), 
LBP-04-18, 60 N.R.C. 253, 268-70 (2004); System Energy Resources, Inc. (Early Site Permit for Grand Gulf 
ESP Site), LBP-04-19, 60 N.R.C. 277, 296-97 (2004). 
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Board finds] that [the contention] does not present a matter appropriate for adjudication before 

this Licensing Board.”  Id. at 12.  Accordingly, Petitioners’ Contention NEPA-8 should be 

rejected.  As did the board in Bellefonte, this Board should also decline the Petitioners’ request 

that the Board refer Contention NEPA-8 to the Commission because the contention does not 

“‘raise[] significant and novel legal or policy issues,’ the resolution of which ‘would materially 

advance the orderly disposition of the proceeding.’”  Id. at 13 (quoting 10 C.F.R. § 2.341(f)(1)). 

Commission regulations permit the waiver of rules in individual licensing proceedings 

upon a showing that, among other things, “special circumstances” exist with respect to subject of 

the proceeding.  10 C.F.R. § 2.335(b).  Petitioners, however, do not even assert that the issues 

they seek to raise are special or unique to this proceeding.  Indeed, Petitioners concede that “the 

issues raised by our Comments – and therefore by this contention – are generic in nature.”  

Petition at 41.  Because Petitioners have admitted that their issues are only generic, it would not 

be possible for them to seek or be granted a waiver of those rules in this proceeding.  The 

Commission has held that a waiver may be granted only under circumstances that are “unique” 

to a facility rather than “common to a large class of facilities.”  Dominion Nuclear Connecticut, 

Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-05-24, 62 N.R.C. 551, 560 (2005) 

(quoting Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-88-10, 28 

N.R.C. 573, 597 (1988)).  In other words, “[w]aiver of a Commission rule is simply not 

appropriate for a generic issue.”  Connecticut Yankee Atomic Power Co. (Haddam Neck Plant), 

CLI-03-7, 58 N.R.C. 1, 8 (2003) (citing Metropolitan Edison Co. (Three Mile Island Nuclear 

Station, Unit 1), CLI-80-16, 11 N.R.C. 674, 675 (1980)).  Thus, no waiver could be permitted 

here. 
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Moreover, Petitioners concede that Contention NEPA-8 relates directly to two generic 

rulemakings that are currently underway - what Petitioners address as the Proposed Waste 

Confidence Decision and the Proposed Temporary Spent Fuel Storage Rule.  Petition at 41-42.  

This likewise renders the Contention inadmissible.  It is well established that licensing boards 

“should not accept in individual license proceedings contentions which are (or are about to 

become) the subject of general rulemaking by the Commission.”  Oconee, CLI-99-11, 49 N.R.C. 

at 345 (citing Douglas Point, ALAB-218, 8 A.E.C. at 85); Duke Power Co. (Catawba Nuclear 

Station, Units 1 and 2), ALAB-813, 22 N.R.C. 59, 86 (1985); see also Private Fuel Storage, 

LBP-98-7, 47 N.R.C. at 179.  

Contention NEPA-8 not only seeks to raise issues that are subject to ongoing rulemaking, 

but also alleges that the Commission will conduct the rulemaking in an unlawful manner.  See 

Petition at 42 (contending that “[n]either the Proposed Waste Confidence Decision nor the 

Proposed Spent Fuel Storage Rule satisfies the requirements of NEPA or the Atomic Energy 

Act.”).  Essentially, Petitioners’ comments here are simply a challenge to the sufficiency of these 

proposed actions by the Commission, which is not a valid basis for admission of a contention.  It 

is difficult to envision an allegation less suitable for adjudication in an individual combined 

license licensing proceeding, or one further beyond a licensing board’s jurisdiction, than a claim 

that an ongoing rulemaking is unlawful.   

Moreover, the Commission has held:  “If Petitioners are dissatisfied with our generic 

approach to the problem, their remedy lies in the rulemaking process, not in this adjudication.”  

See Oconee, CLI-99-11, 49 N.R.C. at 345.  Petitioners have in fact submitted comments on the 

proposed rules.  Petition at 40.  The proper forum to provide comments about a proposed rule is 

through the rulemaking process and not this individual licensing proceeding.  Petitioners 
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recognize as much in stating that, because of the generic nature of the issues purported to be 

raised in Contention NEPA-8, “. . . we do not seek to litigate them in this individual proceeding.”  

Petition at 41.  There is no basis for admitting a generic contention that will not be litigated in an 

individual license proceeding, but whose issues admittedly will be addressed in an ongoing 

generic rulemaking proceeding.  Accordingly, Contention NEPA-8 must be rejected.     

Petitioners suggest that Contention NEPA-8 should be admitted “to ensure, as required 

by NEPA and Baltimore Gas and Electric Co., that whatever decisions the NRC reaches in 

response to our Comments on the Proposed Waste Confidence Decision and Proposed Waste 

Confidence Rule will be applied in a timely way to the licensing decision for Callaway 2, i.e., 

before that plant is licensed.”  Petition at 41.  Petitioners’ reliance on NEPA and Baltimore Gas 

& Electric v. Natural Resources Defense Council, 462 U.S. 87 (1983), is misplaced.  In 

Baltimore Gas & Electric, the U.S. Supreme Court stated that “. . . NEPA does not require 

agencies to adopt any particular internal decisionmaking structure,” and that the NRC may 

“evaluate generically the environmental impact of the fuel cycle and inform individual licensing 

boards, through the Table S-3 rule, of its evaluation.  The generic method chosen by the agency 

is clearly an appropriate method of conducting the hard look required by NEPA.”  462 U.S. at 

100-01.  The NRC has done that with respect to the Waste Confidence Decision and Table S-3, 

both of which remain in effect.  Indeed, Petitioners’ claim that the NRC must apply its future 

rulemakings to this licensing proceeding ignores the fact that there is an existing Waste 

Confidence Rule.  It also ignores the fact that neither the Proposed Waste Confidence Rule nor 

the Proposed Waste Confidence Update would alter the NRC’s confidence that spent fuel storage 

is safe and secure over long periods of time (73 Fed. Reg. 59,547, 59,548-49 (Oct. 9, 2008)), or 

the determination that “a disposal facility can reasonably be expected to be available” (Id. at 
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59,551).  Thus, there is no apparent basis for Petitioners’ suggestion that the Commission must 

apply its decisions in the Proposed Waste Confidence Rule and Proposed Waste Confidence 

Update rulemaking proceedings to this proceeding before the Commission may issue a combined 

license for Callaway 2.   

Furthermore, Petitioners have not sought waiver of the applicable rules in this 

proceeding.  Nor could they obtain any waiver.  “The sole ground for petition of waiver or 

exception is that special circumstances” exist in this proceeding such that application of the rule 

would not serve the rule’s purposes.  10 C.F.R. § 2.335(b).  The issues raised in Contention 

NEPA-8 are not unique to Callaway 2, but rather apply to the spent fuel discharged from all 

nuclear reactors.  Thus, the required “special circumstances” do not exist.  Furthermore, 

Petitioners fail to submit an affidavit that states with particularity the special circumstances that 

exist with respect to Callaway 2 such that the current and proposed Waste Confidence rules or 

the proposed temporary onsite spent fuel storage rule will not serve the purposes for which they 

were promulgated.  10 C.F.R. § 2.335(b).  Accordingly, no waiver of these rules could be 

permitted. 

2. Contention NEPA-8 Does Not Satisfy The Pleading Requirements Of 
10 C.F.R. § 2.309(f)(1) 

Wholly apart from the contention’s inadmissibility based on Section 2.335, the 

Contention also fails to satisfy other aspects of the Commission’s pleading requirements.  

Although Petitioners assert that proposed Contention NEPA-8 is based, in part, on the opinions 

of Drs. Arjun Makhijani and Gordon R. Thompson (Petition at 45-46), Petitioners do not assert 

that these opinions dispute any specific aspect of the Application.  Petitioners also fail to state 

how those opinions support their assertions that the Proposed Waste Confidence Update and 
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Proposed Waste Confidence Rule are inadequate with respect to this proceeding.  The 

perfunctory statement of the basis for Contention NEPA-8 merely references more than 200 

pages of comments without providing any explanation of how they relate to Contention NEPA-8 

or why Contention NEPA-8 should be admitted in this proceeding.  A petitioner is not permitted 

to incorporate massive documents by reference as the basis for, or a statement of, its contentions.  

Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1 and 2), LBP-76-10, 3 N.R.C. 

209, 216 (1976); Bellefonte, LBP-08-16, slip op. at 17.  Likewise, the conclusory assertion that a 

material dispute exists does not support a determination that any material dispute does exist.  

There is no concise statement of the alleged facts or expert opinions that support Petitioners’ 

position on the issue and Petitioners fail to demonstrate that a genuine dispute exists.  Thus, 

proposed Contention NEPA-8 fails to satisfy the requirements of 10 C.F.R. §§ 2.309(f)(1)(v) and 

(vi). 

3. An Inadmissible Contention Cannot Be Held In Abeyance 

Petitioners request that Contention NEPA-8, which is otherwise inadmissible and which 

they have no intention of litigating in this proceeding, be nonetheless “admitted and held in 

abeyance in order to avoid the necessity of a premature judicial appeal if this case should 

conclude before the NRC has completed the rulemaking proceeding.”  Petition at 41-42 (footnote 

omitted).  Petitioners fail to provide any legal support for their request that an otherwise 

inadmissible contention should be admitted and held in abeyance.  In order to be admitted, a 

contention must be admissible, which Contention NEPA-8 is not.  There is no basis for admitting 

an inadmissible contention in order to hold it in abeyance. 
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4. 

J. 

1. 

Petitioners’ Request To Refer Contention NEPA-8 To The 
Commission Should Be Denied 

The Licensing Board should also deny Petitioners’ request to refer proposed Contention 

NEPA-8 to the Commission “[i]f the ASLB does not consider that it has the authority to admit 

the contention because it presents a challenge to a generic rule. . . .”  Petition at 42.  While the 

Licensing Board has the authority to refer or certify questions to the Commission under 10 

C.F.R. §§ 2.319(l) and 2.323(f), Petitioners fail to meet the standards for such actions.  Where a 

party petitions the Board to certify an issue to the Commission for early review, the Licensing 

Board is to apply the standards contained in 10 C.F.R. § 2.341(f) in ruling on the certification 

request.  10 C.F.R. § 2.323(f).  That standard provides that the Commission will review an issue 

referred to it only “if the certification or referral raises significant and novel legal or policy 

issues, and resolution of the issues would materially advance the orderly disposition of the 

proceeding.”  10 C.F.R. § 2.341(f).  The issues raised by Petitioners are neither significant nor 

novel, but rather simply matters currently addressed by the Waste Confidence Rule, which the 

Commission is reviewing in the proposed Waste Confidence rulemaking.  There is no basis to 

request that the Board refer a challenge to a generic rule, which is inadmissible in this 

proceeding, to the Commission, particularly when Petitioners apparently have already presented 

their comments to the Commission in the proper venue – the rulemaking proceedings.   

Contention MISC-1 (Design Certification)  

Summary Of Contention 

Contention MISC-1 is a contention that raises a purely legal issue challenging the NRC’s 

carefully considered rulemaking in 10 C.F.R Part 52.  Petitioners assert that proceeding in 

parallel with U.S. EPR design certification and this Application somehow violates the Atomic 

Energy Act (“AEA”), Administrative Procedures Act (“APA”), and NEPA, but Petitioners do 
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not identify any specific provisions of these statutes that the Application is purported to violate.  

Petition at 48.59  Specifically, the Petition states:  

Without a fixed, certified EPR design, public commenters in the ongoing NEPA 
proceeding cannot meaningfully comment concerning operational prospects and 
associated environmental effects; accident scenarios and such effects; nor is it 
possible for them to gain, in timely fashion, an understanding of the routine 
radiation emissions likely to come from Callaway 2. 

Petition at 49.  Petitioners make these sweeping, unsupported assertions without identifying a 

single deficiency in the thousands of pages of environmental and safety analyses presented in the 

Application that discuss accidents and radiological impacts of emissions.  Furthermore, 

Petitioners assert a non-specific, unsupported generality that “uncertainty” about the final U.S. 

EPR design in general and about Callaway 2 in particular “comprises a denial of due process” 

without stating the nature of this asserted right, the source of any such right, or how such alleged 

“uncertainty” impacts this right.60  Petition at 49. 

Without any supporting citation or reference, Petitioners also assert that the U.S. EPR 

design is not complete or accepted, although Petitioners acknowledge the design certification 

application was docketed on February 25, 2008.  Petition at 47.  Also without any supporting 

citation or reference, Petitioners inconsistently allege that the certification will be complete in 

mid-2011, but no schedule for the rulemaking has been set.  Petition at 47.  Petitioners make 

                                                 
59  Petitioners allege that somehow AmerenUE is improperly urging this Board to violate the AEA at 42 USC § 2241 

“to assume the role of the Staff.”  Petition at 47 n.2.  It is unclear what Petitioners have in mind. 
60  Even if it is assumed that Petitioners are attempting to assert some due process right under the U.S. Constitution, 

it is unclear whether they mean substantive due process or procedural due process.  Certainly, the Petition never 
specifies the statutory or constitutional provision that allegedly provides them with the right to “certainty.”  
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these internally inconsistent assertions even though certification is the culmination of the 

rulemaking.61  10 C.F.R. § 52.54(a).   

Finally, Petitioners assert, with only a generalized reference to “[t]he regulatory scheme 

embodied in10 C.F.R Part 52,” that Part 52 only allows for an adjudication on the entire COLA, 

including the U.S. EPR design certification application, or for the completion of the U.S. EPR 

design certification before holding an adjudicatory hearing on the Application.  Petition at 50.  

Petitioners identify no specific regulation that requires their purported licensing alternatives, and 

fail to recognize that 10 C.F.R. § 52.55(c) specifically allows the Application to reference a 

docketed design certification.  Also without any specificity, Petitioners assert that the NRC does 

not have the option of removing design-related issues from adjudication of the Application to a 

design certification rulemaking.  Petition at 50.  In contrast, as discussed below, the regulations 

at 10 C.F.R. §§ 2.335 and 52.51(a) mandate such a result.  Petition at 48 n.3.  Petitioners also 

allege that the New Reactor Proceedings Policy Statement in some vague way violates AEA § 

189a and unspecified “judicial precedent” without identifying the relevance of any such violation 

to the Application.  Petition at 48. 

2. 

                                                

Discussion 

Contention MISC-1 is inadmissible because it:  (1) is a collection of vague statements 

purporting to assert a purely legal issue without stating with specificity the issue of law to be 

raised; (2) is not within scope of this proceeding as it impermissibly challenges NRC regulations; 

and (3) does not provide “a concise statement of the alleged facts or expert opinion which 

 
61  In contrast, the NRC schedule issued March 19, 2009 for the U.S. EPR design certification review states that the 

safety review is scheduled to complete April 4, 2011 with the project to finish April 1, 2012.  See 
www.nrc.gov/reactors/new-reactors/new-licensing-files/epr-detail-schedule.pdf.  This schedule is consistent with 
the expectation that rulemaking would take about a year after the safety review completes.  See, e.g., 
www.nrc.gov/reactors/new-reactors/new-licensing-files/new-rx-licensing-app-legend.pdf.  
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support” a genuine material dispute with the Application.  10 C.F.R. §§ 2.309(f)(1)(i), (iii), (iv), 

(v) and (vi).  Furthermore, Contention MISC-1 is barred by a recent Commission ruling denying 

a virtually identical request to suspend a COL licensing proceeding. 

a. 

(i) 

Contention MISC-1 Is Vague And Lacks Specificity, Contrary 
To The Requirements Of 10 C.F.R. § 2.309(f)(1)(i) 

Petitioners have not identified a specific issue of law or fact to be adjudicated.  They 

assert violations of three statutes: the AEA, the APA, and NEPA.  Petition at 47, 48.  An 

admissible contention cannot be based on an incorrect reading of applicable law.  Despite 

Petitioners’ vague assertions to the contrary, the Application and the NRC Staff’s review of the 

Application meet the requirements of the AEA, reflect permissible options under the APA, and 

reflect performing an environmental analysis consistent with NEPA. 

The Application Meets The AEA Requirements By 
Resolving Generic Issues In Rulemaking 

It is longstanding NRC practice to resolve generic issues in rulemaking.  “Administrative 

efficiency and consistency of decision are both furthered by a generic determination of these 

effects without needless repetition of litigation in individual proceedings.”  Baltimore Gas & 

Electric, 462 U.S. at 101.  Contrary to Petitioners’ allegation, this longstanding procedure is not a 

policy of “convenience.”  Petition at 48.  A design certification rulemaking is only one of many 

types of generic issues resolved by the NRC in accordance with the rulemaking procedures of 10 

C.F.R. Part 2, Subpart H.   

Petitioners incorrectly assert that the New Reactor Proceedings Policy Statement removes 

COLA design-related contents from the scope of issues that may be challenged in the COLA 

adjudication.  While the New Reactor Proceedings Policy Statement summarizes the process, the 
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result is mandated by the regulations.  Docketing of the design certification application initiates 

the rulemaking effort.  10 C.F.R. § 52.54(a).  Such rulemaking precludes consideration of 

generic issues within the scope of the rulemaking from individual adjudications.  10 C.F.R. § 

2.335(a).  A contention that seeks to litigate a matter that is the subject of an agency rulemaking 

is not admissible.  See e.g., Private Fuel Storage, LBP-00-01, 51 N.R.C. at 5; Private Fuel 

Storage, LBP-98-7, 47 N.R.C. at 179; Bellefonte, LBP-08-16, slip op. at 15. 

The NRC’s notice of opportunity for hearing in this proceeding makes clear that the 

hearing is on the Application and the docketed U.S. EPR design certification application.  “The 

Callaway Plant Unit 2 COL application incorporates by reference the application for a standard 

Design Certification for the U.S. EPR submitted to NRC by AREVA NP on December 11, 

2007.”  Hearing Notice, 74 Fed. Reg. at 6064.  Petitioners cite no authority for their claim that 

the review of the COLA must be suspended while the NRC Staff completes its review of the 

U.S. EPR design and the design certification rulemaking has been completed.  Petition at 47.  

The adequacy of the manner in which the NRC Staff conducts its review of a technical/safety 

matter is outside the scope of NRC adjudicatory proceedings. Pacific Gas & Electric Co. (Diablo 

Canyon Power Plant Independent Spent Fuel Storage Installation), LBP-03-11, 58 N.R.C. 47, 66 

(2003).  The fact that the Application may change prior to final NRC approval is neither unusual 

nor improper.  The Commission has long held that an application may be modified or improved 

during the NRC Staff’s review.  See e.g., Curators of the University of Missouri (TRUMP-S 

Project), CLI-95-08, 41 N.R.C. 386, 395 (1995).   

Despite Petitioners’ assertion to the contrary, the Commission can hold a fair hearing on 

the Application at this time – and it must do so.  The AEA requires that the NRC hold a hearing 

prior to granting a license or construction permit.  See 42 U.S.C. § 2239(a)(1)(A); see also 42 
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U.S.C. § 2235(b).  Under 10 C.F.R. § 52.85, a hearing on a COLA is subject to all of the 

requirements in 10 C.F.R. Part 2, under which the NRC provides a hearing only on the 

application.  This limited scope is specified in the Notice of Hearing:  

The hearing will consider the application dated July 28, 2008, filed by 
AmerenUE, pursuant to Subpart C of 10 CFR Part 52, for a combined license 
(COL).  The application, which was supplemented by the applicant by letters 
dated September 24, 2008, November 14, 2008 and November 25, 2008, requests 
approval of a COL for Callaway Plant Unit 2 to be located in Callaway County, 
Missouri. 

74 Fed. Reg. at 6,064.  Petitioners’ criticism of the Commission’s procedures does not support an 

admissible contention.  NRC regulations require that contentions be filed based on an application 

as currently available. 10 C.F.R. § 2.309(f)(2).  Accordingly, Contention MISC-1 is inadmissible 

because Petitioners do not identify any violation of the AEA. 

(ii) The Application Reflects A Permissible Option Under 
The APA Requirements 

The APA allows either notice and comment rulemaking or adjudicatory hearings.  APA, 

5 §§ 553, 554, 556, and 557.  Therefore, the parallel reviews of the Application and U.S. EPR 

design certification are permissible under the APA.   

Petitioners allege that the COLA is incapable of meeting the APA requirement for an 

adequate hearing notice.  Petition at 48.  This is the only colorable assertion Petitioners make 

about any possible APA violations.  However, Petitioners fail to provide any reason why the 

COLA should provide such a notice.  The Hearing Notice was published separately in the 

Federal Register by the NRC.  74 Fed. Reg. at 6,064.  Petitioners do not cite any deficiency in 

the Hearing Notice; their issue appears limited to a need for the notice to encompass the content 

of the EPR standard design certification rule.  Petition at 48.  In fact, the Hearing Notice does 

reference the U.S. EPR design certification application, including identifying ways to obtain 
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documents docketed with respect to the design certification in either paper or electronic copies.  

74 Fed. Reg. at 6,065.   

Contention MISC-1 is inadmissible because Petitioners do not discuss, let alone identify 

any deficiency in the Hearing Notice provided pursuant to the APA, and the APA allows both 

rulemaking and adjudicatory hearings to be used. 

(iii) The Application Meets The NEPA Requirements For 
Environmental Reviews 

Petitioners do not state with specificity any purported violation of NEPA.  An EIS is 

being performed in conjunction with the Application.  Union Electric Company d/b/a Ameren 

UE Callaway Plant Unit 2 Combined License Application; Notice of Intent To Prepare an 

Environmental Impact Statement and Conduct Scoping Process, 74 Fed. Reg. 4,257 (Jan. 23, 

2009).  Petitioners are required to submit contentions based on the Application as currently 

available.  10 CFR. § 2.309(f)(2).  These contentions may be amended when the draft and final 

environmental impact statements are issued.  Id.  Petitioners assert that, until the design is 

certified, the NRC cannot (1) perform a “hard look” at environmental consequences, and (2) 

ensure environmental information is available prior to decision-making.  Petition at 49.  

Petitioners do not identify why they believe it is “impossible” to carry out such actions until the 

reactor design is certified.  Id.  In fact, the ER takes a “hard look” and ensures availability of 

environmental information prior to decision-making.  Petitioners identify no specific part of the 

ER that fails to take a “hard look” or lacks required information.  Furthermore, NRC procedures 

provide for amending contentions should Petitioners’ inchoate concerns about the impossibility 

of conducting the required environmental review become manifest in the draft or final EIS.   
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Recognizing that the ER is sufficiently complete for docketing, the NRC has docketed the 

Application and commenced scoping to prepare the EIS.  74 Fed. Reg. at 4,257.  Petitioners do 

not specify the relationship that Petitioners believe should (or does) exist between the 

environmental reviews of the Application and the design certification.  In fact, the environmental 

review associated with the design certification is separate from the environmental review for the 

COL.  An Environmental Assessment will be performed in conjunction with the U.S. EPR 

Design Certification Rulemaking.  10 C.F.R. § 51.30(d).  AREVA submitted an environmental 

report with the U.S. EPR Design Certification application as required by 10 C.F.R. § 52.47(b)(2).  

AREVA Report ANP-10290, Nov. 2007 (ADAMS Accession No. ML073530589).  Petitioners 

illogically state that until the design is certified, the public cannot comment meaningfully on 

“operational prospects and associated environmental effects; accident scenarios and such effects; 

nor is it possible for them to gain, in timely fashion an understanding of the routine radiation 

emissions likely to come from Callaway 2.”  Petition at 49.  Petitioners provide no coherent 

rationale for why such comments would be meaningful after the NRC acts on the design 

certification, but would not be meaningful before.  NEPA solicits public input before the agency 

makes a decision, not after.  42 USC § 4332.  The parallel environmental reviews occurring prior 

to NRC decisions on both the AmerenUE and AREVA applications are wholly consistent with 

NEPA. Certainly, Petitioners make no coherent argument that this parallel and pre-decisional 

process violates NEPA. 

Petitioners misunderstood appellate procedure when they assert that Contention MISC-1 

must be admitted “to protect their right to ensure that any generic resolution of their concerns is 

made in a timely way and ‘plugged in’ to the licensing decision in this case.”  Petition at 48 n.4.  

By regulation, changes made during the design certification rulemaking are incorporated into the 
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Application.  10 C.F.R. § 52.63(c).62  Any appeal rights related to the substance of the NRC final 

agency action, either with regard to the Application or the Design Certification rule, will be 

governed by the Hobbs Act, 28 U.S.C. § 2342(4).  If the Petitioners are dismissed from this 

proceeding, their appeal rights will be limited to the dismissal decision.  Holding this contention 

in abeyance and dismissing after the rulemaking is complete as Petitioners request only promotes 

delay, not resolution of any issues.   

b. Contention MISC-1 Is Not Within Scope Of This Proceeding 
As It Impermissibly Challenges NRC Regulations 

Contention MISC-1 reiterates complaints raised in other proceedings that COLA and 

design certification reviews cannot proceed in parallel.  Such complaints are nothing more than a 

challenge to the Commission’s decision upholding the NRC regulation (10 C.F.R. § 52.55(c)) 

that allows such parallel reviews.  See Harris, CLI-08-15, slip op. at 3; see also Detroit Edison 

Co. (Fermi Unit 3), CLI-09-04, 69 N.R.C. __, slip op. at 6-7 (Feb. 17, 2009); Luminant 

Generation Co., LLC (Comanche Peak Nuclear Power Plant, Units 3 and 4), Order (April 27, 

2009) (“Comanche Peak Order”).  As a general rule, Licensing Boards may not accept in 

individual license proceedings contentions which are, or are about to become, the subject of 

general rulemaking by the Commission.  Metropolitan Edison Co. (Three Mile Island Nuclear 

Station, Unit No. 1), ALAB-729, 17 N.R.C. 814, 889-90 (1983), aff'd, CLI-84-11, 20 N.R.C. 1 

(1984).  “[A licensing proceeding] is plainly not the proper forum for an attack on applicable 

statutory requirements or for challenges to the basic structure of the Commission’s regulatory 

process.”  Peach Bottom, ALAB-216, 8 A.E.C. at 20. 

                                                 
62  Other design certification rules include provisions for COL Applicants to opt out of aspects of the standard design 

under certain circumstances by taking exemptions or departures and provide for associated hearing procedures 
should applicants chose to opt-out.  See Section VIII of 10 C.F.R. Part 52, Apps. A to D.  It is reasonable to 
assume that the U.S. EPR design certification rule, when issued, will contain similar provisions. 
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Contention MISC-1 is inadmissible as it is a challenge to the carefully considered 

rulemaking in 10 C.F.R. Part 52 that addresses the design certification process.  The processes in 

10 C.F.R. Part 52 enhance the safety and reliability of nuclear power plants through 

standardization.  Licenses, Certifications, and Approvals for Nuclear Power Plants, Final Rule, 

72 Fed. Reg. at 49,352.  The goal for design certification is to achieve and maintain the benefits 

of standardization.  Id. at 49,382 and 49,391.  The Petition challenges the regulations that 

provide design certification to achieve standardization.   

Petitioners’ assertion that the public cannot meaningfully comment in the NEPA process 

without knowing the final design of the U.S. EPR (Petition at 49), is an impermissible collateral 

attack on the Commission’s regulation at 10 C.F.R. § 52.55(c): “An applicant for a construction 

permit or a combined license may, at its own risk, reference in its application a design for which 

a design certification application has been docketed but not granted.”  Further, there is no reason 

that a meaningful review of the Application should not be possible, because the Application 

incorporates by reference the design certification application.  See Callaway Unit 2 Combined 

License Application (Rev. 0, July 24, 2008), transmittal letter available at ADAMS Accession 

No. ML082140630.   

Requiring that all the design information be included in the COLA, as urged by 

Petitioners, would forego the benefits of standardization,63 which the NRC sought to achieve 

with 10 C.F.R. Part 52.  See 72 Fed. Reg. 49,352.  Petitioners also suggest requiring that the 

design certification be completed first.  This, however, would result in needless delay, and such a 

requirement has been specifically rejected by the Commission.  Id.  Contention MISC-1 is not 

                                                 
63  Under the design certification process, each COLA points to the same design information, promoting 

standardization.   
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within scope of this proceeding as it impermissibly challenges NRC regulations.  10 C.F.R. § 

2.309(f)(1)(iii). 

c. Contention MISC-1 Does Not Provide A Concise Statement Of 
The Alleged Facts Or Expert Opinion Which Support A 
Genuine Material Dispute With The Application   

Contention MISC-1 alleges that the Application precludes meaningful comment on 

operations and accidents.  Contention MISC-1 fails to demonstrate a dispute with the 

Application, contrary to 10 C.F.R. § 2.309(f)(1)(vi).  See Petition at 48-49.  Specifically, the 

Petition states:  

Without a fixed, certified EPR design, public commenters in the ongoing NEPA 
proceeding cannot meaningfully comment concerning operational prospects and 
associated environmental effects; accident scenarios and such effects; nor is it 
possible for them to gain, in timely fashion, an understanding of the routine 
radiation emissions likely to come from Callaway 2. 

Petition at 49.  Petitioners make these sweeping, unsupported assertions without identifying a 

single deficiency in the over 3,000 pages of environmental and safety analyses presented in the 

Application, which include discussion of accidents and radiological impacts of emissions.  

(i) Contention MISC-1 Fails To Provide Adequate Support 
To Show A Genuine Dispute About A Material Issue  

The Contention does not provide adequate support to demonstrate a genuine dispute on a 

material issue, contrary to 10 C.F.R. §§ 2.309(f)(1)(iv), (v), and (vi).  Petitioners have failed to 

provide any facts or expert opinion to justify that parallel review precludes meaningful comment.  

A bald assertion that some action is impossible is not the basis for an admissible contention, 

particularly where the Application has done what Petitioners assert is impossible.  Because they 

have not provided factual or expert sources, Petitioners have not met the requirements of 10 

C.F.R. § 2.309(f)(1)(v).    
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(ii) 

d. 

Contention MISC-1 Does Not Raise A Material Issue 

Contention MISC-1 is little more than a complaint against the NRC’s process.  

Petitioners do not allege any deficiency in the Application, except that the NRC has not yet 

approved the docketed U.S. EPR design.  Petitioners have not identified any way that pending 

design certification in and of itself is a material deficiency.  Petitioners’ unsupported conjecture 

that material changes may occur in the review is little more than idle speculation.  Furthermore, 

any changes that result from public or NRC review of the Application are precisely the purpose 

of the public involvement specified by the AEA and NEPA.  Contention MISC-1 does not raise a 

genuine dispute with the Application on a material issue.  10 C.F.R. §§ 2.309(f)(1)(iv), (v), and 

(vi).   

Contention MISC-1 Is Barred By Recent Commission Rulings 
Denying Requests To Suspend Similar Proceedings 

Petitioners are not the first to request suspension of a COL proceeding until a design 

certification proceeding is complete.  The proposed contention is similar to a January 14, 2009 

request to the Commission regarding an applicant’s reference to the pending ESBWR design 

certification rulemaking.  That request was denied.  See Fermi, CLI-09-04, slip op. at 6-7; see 

also Comanche Peak Order at 1-2.  The Commission stated that 10 C.F.R. § 52.55(c) explicitly 

envisions concurrent proceedings on a design certification rule and a COLA and specifically 

permits an applicant to reference a design certification that the Commission has docketed but not 

granted.  Id. at 6.  The Commission reiterated that the New Reactor Proceedings Policy 

Statement explicitly recognizes that a COLA may reference a docketed design certification that 

the Commission has not yet approved.  Id.  The Commission also rejected claims that the 

Commission’s regulation and policy violated the AEA hearing requirement and the APA’s notice 
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provisions.  Id. at 7.  Finally, the Commission affirmed that its decision in Harris applied,64 and 

declined to suspend the Fermi 3 COL proceeding pending the outcome of the ESBWR design 

certification process.  Id.  Petitioners do not discuss, let alone distinguish, the Commission’s 

controlling precedent.  Therefore, proposed Contention MISC-1 is inadmissible because it fails 

to state with specificity an issue of law to be adjudicated. 

Furthermore, the relief that Petitioners request is improper and not supported.  By 

requesting an immediate and indefinite suspension of this proceeding (Petition at 50), Petitioners 

are effectively requesting a stay of the proceeding.  The regulations governing a stay pending 

filing of, and a decision on, a petition for review, 10 C.F.R. § 2.342, provide useful guidance on 

the standards for granting such relief: 

(1) Whether the moving party has made a strong showing that it is likely to prevail 

 on the merits; 

(2) Whether the party will be irreparably injured unless a stay is granted; 

(3) Whether the granting of a stay would harm other parties; and 

(4) Where the public interest lies. 

10 C.F.R. § 2.342(e).  Petitioners, who bear the burden of justifying a stay,65 make no effort to 

address these factors.  Because Petitioners have not demonstrated that they meet the 10 C.F.R. § 

2.342(e) four-factor test, they have utterly failed to demonstrate that they are entitled to the relief 

sought in Contention MISC-1. 

                                                 
64  In Harris, the Commission denied a request to suspend a COL proceeding pending completion of review of an 

amendment requested by the reactor vendor to the issued AP1000 design certification rule.  See Harris, CLI-08-
15, slip op. at 3 (citing 10 C.F.R. §§ 52.55(c) and 2.335(a)).  

65  Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-395, 5 N.R.C. 772, 785 (1977). 
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K. Contention NEPA-9 (Terrorist attack) 

The Board should reject Contention NEPA-9 as beyond the scope of this proceeding.  10 

C.F.R. § 2.309(f)(1)(iii).  Contention NEPA-9 states that the  

ER is deficient for failing to address the potentially catastrophic environmental 
effects of a terrorist attack against the Callaway 2 Plant.   

Petition at 50.  For support, Petitioners state that multiple Federal agencies (including the NRC) 

have taken actions in response to the September 11, 2001 attacks in order to prevent and respond 

to future terrorist attacks.  Petition at 51-52.  Petitioners further argue that the Commission’s 

response to the Ninth Circuit’s decision in Mothers for Peace66 indicates that “the agency may 

now believe terrorist attacks on nuclear facilities are reasonably foreseeable.”  Petition at 52.  To 

the contrary, the Commission has long held and recently reaffirmed that malevolent attacks are 

beyond the scope of a NEPA analysis.  Thus, Petitioners’ claims have no merit and, accordingly, 

this Contention is inadmissible.   

Whether or not the NRC has taken actions in order to prevent or respond to future 

terrorist attacks, the Commission has not veered from its longstanding precedent that terrorist 

attacks are not to be considered as part of the NEPA analysis required for Commission licensing 

actions.  See Private Fuel Storage, CLI-02-25, 56 N.R.C. 340 (2002); Duke Cogema Stone & 

Webster, (Savannah River Mixed Oxide Fuel Fabrication Facility), CLI-02-24, 56 N.R.C. 335 

(2002); Diablo Canyon, CLI-03-1, supra.  The Commission has reaffirmed this precedent on 

multiple occasions.  See, e.g., AmerGen Energy Company, LLC (Oyster Creek Nuclear 

Generating Station), CLI-07-8, 65 N.R.C. 124, 129 (2007) (“The ‘environmental’ effect caused 

by third-party miscreants ‘is … simply too far removed from the natural or expected 
                                                 
66  San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9th Cir. 2006) (reversing Pacific Gas & Electric Co. 

(Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), CLI-03-1, 57 N.R.C. 1 (2003)), cert. 
denied sub nom. Pac. Gas & Elec. Co. v. San Luis Obispo Mothers for Peace, 549 U.S. 1166 (2007). 
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consequences of agency action to require a study under NEPA”’ (quoting Private Fuel Storage, 

CLI-02-25, 56 N.R.C. at 349). 

Indeed, subsequent to the Ninth Circuit’s decision in Mothers for Peace, the Commission 

“reiterate[d] [its] longstanding view that NEPA demands no terrorism inquiry.”  Oyster Creek, 

CLI-07-08, 65 N.R.C. at 126.  As Petitioners concede, Petition at 52, the Commission has 

announced that it will follow the Mothers for Peace decision only in those cases arising in the 

Ninth Circuit, but will adhere to prior precedent in all other cases.  Oyster Creek, CLI-07-08, 65 

N.R.C. at 128-29.  Relying on Supreme Court precedent, the Commission held:  

Our prior precedents are consistent with Supreme Court NEPA doctrine. In two 
major decisions - Metropolitan Edison Co. v. People Against Nuclear Energy 
(1983) and Department of Transportation v. Public Citizen (2004) - the Court has 
said that a “reasonably close causal relationship” between federal agency action 
and environmental consequences is necessary to trigger NEPA; the Court 
analogized NEPA's causation requirement to the tort law concept of “proximate 
cause.”  

. . . the Supreme Court has held, unconditionally, that the test is “required.” The 
Ninth Circuit's view notwithstanding, there simply is no “proximate cause” link 
between an NRC licensing action, such as (in this case) renewing an operating 
license, and any altered risk of terrorist attack. Instead, the level of risk depends 
upon political, social, and economic factors external to the NRC licensing 
process. It is not sensible to hold an NRC licensing decision, rather than terrorists 
themselves, the “proximate cause” of an attack on an NRC-licensed facility.  

Id. at 129-30 (footnotes omitted) (emphasis in original).   

 The proposed site for Callaway 2, as well as AmerenUE’s corporate location, are in 

Missouri and within the jurisdiction of the Eighth, not the Ninth, Circuit.  “In this case being 

litigated far beyond the boundaries of the Ninth Circuit, [the Board] must apply the 

Commission’s case law directives.”  Bellefonte, LBP-08-16, slip op. at 30.  Accordingly, for this 

proceeding, the Commission has determined that it will follow Supreme Court and its own 

longstanding precedent that malevolent attacks and their speculative consequences need not be 
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analyzed in applicants’ environmental reports or in the NRC’s draft and final environmental 

impact statements.   

 Moreover, the U.S. Court of Appeals for the Third Circuit has recently weighed in on this 

issue, concluding that NEPA does not require an analysis of environmental impacts that might 

result from a terrorist attack.  The Third Circuit affirmed the NRC’s position and declined to 

follow the Ninth Circuit.  Citing the same Supreme Court cases on which the Commission’s 

precedent relies, the Third Circuit held that, because no “‘reasonably close causal relationship’” 

exists between the licensing proceeding at issue in that case and the environmental effects of a 

hypothetical aircraft attack, “such an attack does not warrant NEPA evaluation.”  New Jersey 

Dep’t of Envtl. Prot. v. NRC, 561 F.3d 132, 136 (3d Cir. 2009) (citing Metro. Edison Co., 460 

U.S. at 774 and Dep’t of Transp. v. Pub. Citizen, 541 U.S. at 767).  The Third Circuit held that a 

hypothetical terrorist attack on a nuclear facility would require at least two intervening events 

that rendered the causation chain too attenuated to require a NEPA review:  (1) the act of a third-

party criminal; and (2) the failure of all government agencies specifically charged with 

preventing terrorist attacks.  561 F.3d at 140.  The Third Circuit explicitly refuted the Ninth 

Circuit’s reasoning in Mothers for Peace, specifically its “rejection of the ‘reasonably close 

causal relationship’ test set forth by the Supreme Court.”  Id. at 142.  The Third Circuit’s 

decision here fully supports the Commission’s position that no NEPA analysis is required for a 

hypothetical terrorist attack, as well as its position that that Mothers for Peace need not be 

followed outside the Ninth Circuit. 

 Controlling Commission and Supreme Court precedent requires no NEPA analysis for a 

terrorist attack.  Accordingly, Contention NEPA-9 is outside the scope of this proceeding and, 

consequently, inadmissible.  
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VI. Selection of Hearing Procedures 

Commission rules require the Atomic Safety and Licensing Board designated to rule on 

the Petition to “determine and identify the specific hearing procedures to be used for the 

proceeding.”  10 C.F.R. § 2.310.  The regulations are explicit that “proceedings for the . . . grant . 

. . of licenses or permits subject to [10 C.F.R. Part 52] may be conducted under the procedures of 

subpart L.”  10 C.F.R. § 2.310(a).  The regulations permit the presiding officer to use the 

procedures in 10 C.F.R. Part 2, Subpart G (“Subpart G”) in certain circumstances.  10 C.F.R. § 

2.310(d).  It is the proponent of the contentions, however, who has the burden of demonstrating 

“by reference to the contention and the bases provided and the specific procedures in subpart G 

of this part, that resolution of the contention necessitates resolution of material issues of fact 

which may be best determined through the use of the identified procedures.”  10 C.F.R. § 

2.309(g).  Petitioners did not address the selection of hearing procedures in the Petition and, 

therefore, did not satisfy their burden to demonstrate why Subpart G procedures should be used 

in this proceeding.  Accordingly, any hearing arising from their Petition should be governed by 

the procedures of Subpart L.   
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Conclusion 

For the foregoing reasons, the Petition should be denied. 
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	A. Standards For The Admissibility Of Contentions
	1. Contentions Must Be Within The Scope Of The Proceeding 
	2. Contentions May Not Challenge NRC Rules Or Issues In Rulemaking  
	3. Contentions Must Be Specific And Supported By A Basis, With Factual Information Or Expert Opinion Sufficient To Demonstrate A Genuine, Material Dispute
	4. Contentions Cannot Ignore Publicly Available Documentation Relating To The Licensing Request

	B. Contention NEPA-1 (LLRW under NEPA) and Contention SAFETY-1 (LLRW in the FSAR) 
	1. Contention SAFETY-1 (LLRW in the FSAR)
	a. There Is No Omission With Respect To Onsite Interim Storage Of Low-Level Radioactive Waste
	b. The Application Addresses The Requirements Of 10 C.F.R. § 52.79(a)(3)
	c. The Application Addresses The Safety Of The Handling And Storing Of Low-Level Radioactive Waste Onsite
	d. Contention SAFETY-1 Fails To Meet The Pleading Requirements For An Admissible Contention

	2. Contention NEPA-1 (LLRW under NEPA)
	a. The Environmental Effects Of The Storage Of Low-Level Radioactive Waste Are Evaluated In The ER
	b. Contention NEPA-1 Is Inadmissible As A Collateral Attack On Table S-3 Of 10 C.F.R. § 51.51
	c. Contention NEPA-1 Is Inadmissible As A Collateral Attack On The Dose Limits In 10 C.F.R. Part 20
	d. Contention NEPA-1 Fails To Meet The Commission’s Pleading Requirements


	C. Contention NEPA-2 (Water under NEPA)
	1. Contention NEPA-2 Lacks Adequate Support And Fails To Raise A Genuine Dispute With The Application On A Material Issue
	2. Petitioners’ Claims Regarding Certain Deficiencies And Omissions In The ER Fail To Provide A Basis For Contention NEPA-2, Fail To Raise A Material Issue, And Fail To Raise A Genuine Dispute With The Application
	 Petitioners also claim that the ER contradicts itself “with the statement on page 2-55 that ‘It is believed that on-site ponds not present during the Callaway Plant Unit 1 investigation likely provide enhanced groundwater recharge and hydraulic head to the underlying materials, thus explaining the artesian conditions.’”  Petition at 11.  It is unclear what contradiction Petitioners are referring to.  In any event, the statement on ER page 2-45 is a direct conclusion from site-specific measurements of surface water elevations in the ponds and groundwater elevations in the Graydon Chert aquifer, such that some of the ponds have the potential to recharge the aquifer due to their higher measured water elevations.  This is described in general in ER Section 2.3.1, and specifically in ER Section 2.3.1.2.3.2, with data provided in Tables 2.3-15 and 2.3-17.  Here, too Petitioners have failed to meet their “ironclad obligation” to review and challenge the pertinent information in the Application.  54 Fed. Reg. at 33,170; Catawba, ALAB-687, 16 N.R.C. at 468.          
	 Petitioners also claim that the ER mischaracterizes the upper part of the CJC aquifer as a “confined artesian aquifer.”  Petition at 12.  The ER’s characterization, however, is not inaccurate.  The ER’s characterization is based on direct evidence of the site specific investigation, which showed that the groundwater elevations measured in wells screened in the CJC aquifer are higher than the elevation of the top of the CJC aquifer.  ER Tables 2.3-14 and 2.3-15.  Moreover, whether or not the CJC is a confined artesian aquifer has no relevance to the Contention, because the collector wells will only be withdrawing water from the CJC aquifer in the impacted area of the floodplain as shown in Figure 2.3-58.    And, as previously discussed, there are no groundwater users in that area.  Figure 2.3-63. 
	 In addition, Petitioners’ claims regarding the CJC aquifer are not supported.  While Petitioners cite Figures 2.3-28 through 2.3-31 as purported evidence of the ER’s mischaracterization of the CJC aquifer (Petition at 12), these figures actually represent the potentiometric surface contours for the Graydon Chert aquifer, not the CJC aquifer.  ER Figures 2.3-36 through 2.3-39 show the potentiometric surface contours of the CJC aquifer.  Additionally, the Application never states that the CJC aquifer is not connected to the Earth’s surface, as Petitioners imply.  Petition at 10.  In fact, ER Section 2.3.1.2.3.4.1 describes the CJC aquifer and its connection to the Earth’s surface. 
	 Petitioners also challenge the statement at ER page 2-79 that, “[r]egionally, the CJC aquifer is considered to be a minor aquifer and represents the top of the Cambrian-Ordovician aquifer system.” Petition at 12.  Petitioners allege that the CJC aquifer “is not a minor aquifer but a unit of the Ozark aquifer and a significant production aquifer for private and public wells in Callaway County, including several within three miles of the power block.” Id.  As an initial matter, whether or not the CJC aquifer is major or minor is irrelevant to the subject matter of the Contention.  In addition, Petitioners’ statement (Petition at 12) that the CJC aquifer is part of the Ozark aquifer is inaccurate.  The ER document sources show that north of the Missouri River, the CJC aquifer is part of the Cambrian-Ordovician aquifer system.  ER at 2-43 through 2-44.  Petitioners provide no facts or expert support challenging that conclusion.
	 Furthermore, the ER references the Missouri State Water Plan for the Northeast Groundwater Province, which states that the part of the Cambrian-Ordovician aquifer comprised by the CJC aquifer will yield enough water to provide for farms and domestic use, but typically not enough for high-yield demands.  ER at 2.3.2.2.3 (specific wells in Callaway County are discussed at page 2-74); see Groundwater Resources of Missouri, Missouri State Water Plan Series Volume II; Water Resources Report Number 46, MDNR, 1997 (first cited in ER Section 2.3.2.2.2 at page 2-71).  This confirms the ER statement, challenged by Petitioners, that the CJC aquifer is a minor one.
	 When discussing the CJC aquifer, Petitioners also claim that the ER provides calculations that utilize assumptions which are “inappropriate for karst.”  Petition at 12.  Petitioners add that “[k]arst topography is widespread in Missouri.”  Id.  Petitioners, however, provide no basis for concluding that there is karst topography in the site area that will impact groundwater flow there. 
	 Petitioners also make various arguments regarding the St. Peter sandstone.  Petition at 12-13.  They appear to be claiming that, because the St. Peter sandstone is a productive aquifer in some parts of Missouri, it could be a productive aquifer if present in the vicinity of Callaway 2.  Petitioners also state that the St. Peter sandstone “is inexplicably not mentioned elsewhere in ER Section 2.3.”  Petition at 13.  The St. Peter sandstone, however, is discussed in the FSAR.  However, because that formation was not encountered during the detailed subsurface geotechnical and groundwater investigations of Callaway 2 (FSAR 2-909; ER 2-105 – 2-109 ), it is not necessary to provide any further information about, or analysis of, that formation.   Petitioners fail to provide any basis to question the results of the geotechnical and groundwater investigations.
	 Petitioners also claim that, regarding the unconfined stream valley aquifers, “no evidence is presented that supports the geographically improbable statement (on p. 2-45 [of the ER]) that ‘in most places, [the stream valley aquifers] are separated from the bedrock aquifers by low permeability beds of clay or shale.’”  Petition at 13.  That statement, however, has ample support, given that it is taken directly from the Groundwater Atlas of the United States, Segment 3, Kansas, Missouri, Nebraska, Hydrologic Investigations Atlas, 730-D, United States Geological Survey (“USGS”), 1997.  ER at 2-43.
	 Petitioners also claim that AmerenUE shows an “amazing lack of knowledge about its own monitoring wells in Table 2.3-30 (e.g., pp. 2-152-3).”  Petition at 13.  Petitioners contend that these wells cannot support the proffered hydrogeologic analysis, when basic and critical information is reported as unavailable in the supposedly relevant tables in the ER.  Id.  However, Petitioners fail to recognize that Table 2.3-30 is not a summary of AmerenUE’s monitoring wells.  Table 2.3-30 is a summary of local public and private well users in Callaway and Osage Counties in Missouri.  Consequently, several of the items in the Table are noted “N/A” because the information is not available.  The extensive set of data recorded by AmerenUE for its monitoring wells established for the Callaway 2 investigation are summarized in ER Tables 2.3-13, 2.3-15, and 2.3-16, not Table 2.3-30.
	 Petitioners claim that “[a]vailable evidence suggests” that site reconnaissance described in ER Section 2.3 at pages 2-48 through 2-56 was “insufficient.”  Petition at 14.  It is unclear what Petitioners are pointing to as evidence.  Petitioners state that Spring Hollow (a prominent topographic feature and tributary of Mud Creek) is located at elevations above 700 feet in Sec. 23, T46N, Range 8 W, only 1 mile due south of the power block and can be found in the Application at Fig. 2.3-1 on p. 167.  Petition at 14.  Petitioners add that there are more local springs than the maps in the ER show.  Id.  Petitioners offer no basis for the allegation that the ER maps are insufficient, or that the ER is required to show every local spring.  If Petitioners had examined the entire Application, they would have found a complete description of local springs (FSAR Section 2.5.1.1.5.1.1), along with accompanying Figure 2.5.1-30.  Once again, the Petitioners simply ignore relevant information, violating their “ironclad obligation” to read the pertinent portions of the Application and explain how they disagree with the Applicant.  54 Fed. Reg. at 33,170; Catawba, ALAB-687, 16 N.R.C. at 468.
	 As the above discussion demonstrates, the Contention is simply incorrect in its allegations that the ER contains deficiencies and omissions.  Accordingly, to the extent that these allegations are even relevant to Contention NEPA-2, they fail to raise a genuine issue of material dispute with the Application. 10 C.F.R. § 2.309(f)(1)(vi). 
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	C. Contention NEPA-2 (Water under NEPA)
	1. Contention NEPA-2 Lacks Adequate Support And Fails To Raise A Genuine Dispute With The Application On A Material Issue
	2. Petitioners’ Claims Regarding Certain Deficiencies And Omissions In The ER Fail To Provide A Basis For Contention NEPA-2, Fail To Raise A Material Issue, And Fail To Raise A Genuine Dispute With The Application
	 Petitioners also claim that the ER contradicts itself “with the statement on page 2-55 that ‘It is believed that on-site ponds not present during the Callaway Plant Unit 1 investigation likely provide enhanced groundwater recharge and hydraulic head to the underlying materials, thus explaining the artesian conditions.’”  Petition at 11.  It is unclear what contradiction Petitioners are referring to.  In any event, the statement on ER page 2-45 is a direct conclusion from site-specific measurements of surface water elevations in the ponds and groundwater elevations in the Graydon Chert aquifer, such that some of the ponds have the potential to recharge the aquifer due to their higher measured water elevations.  This is described in general in ER Section 2.3.1, and specifically in ER Section 2.3.1.2.3.2, with data provided in Tables 2.3-15 and 2.3-17.  Here, too Petitioners have failed to meet their “ironclad obligation” to review and challenge the pertinent information in the Application.  54 Fed. Reg. at 33,170; Catawba, ALAB-687, 16 N.R.C. at 468.          
	 Petitioners also claim that the ER mischaracterizes the upper part of the CJC aquifer as a “confined artesian aquifer.”  Petition at 12.  The ER’s characterization, however, is not inaccurate.  The ER’s characterization is based on direct evidence of the site specific investigation, which showed that the groundwater elevations measured in wells screened in the CJC aquifer are higher than the elevation of the top of the CJC aquifer.  ER Tables 2.3-14 and 2.3-15.  Moreover, whether or not the CJC is a confined artesian aquifer has no relevance to the Contention, because the collector wells will only be withdrawing water from the CJC aquifer in the impacted area of the floodplain as shown in Figure 2.3-58.    And, as previously discussed, there are no groundwater users in that area.  Figure 2.3-63. 
	 In addition, Petitioners’ claims regarding the CJC aquifer are not supported.  While Petitioners cite Figures 2.3-28 through 2.3-31 as purported evidence of the ER’s mischaracterization of the CJC aquifer (Petition at 12), these figures actually represent the potentiometric surface contours for the Graydon Chert aquifer, not the CJC aquifer.  ER Figures 2.3-36 through 2.3-39 show the potentiometric surface contours of the CJC aquifer.  Additionally, the Application never states that the CJC aquifer is not connected to the Earth’s surface, as Petitioners imply.  Petition at 10.  In fact, ER Section 2.3.1.2.3.4.1 describes the CJC aquifer and its connection to the Earth’s surface. 
	 Petitioners also challenge the statement at ER page 2-79 that, “[r]egionally, the CJC aquifer is considered to be a minor aquifer and represents the top of the Cambrian-Ordovician aquifer system.” Petition at 12.  Petitioners allege that the CJC aquifer “is not a minor aquifer but a unit of the Ozark aquifer and a significant production aquifer for private and public wells in Callaway County, including several within three miles of the power block.” Id.  As an initial matter, whether or not the CJC aquifer is major or minor is irrelevant to the subject matter of the Contention.  In addition, Petitioners’ statement (Petition at 12) that the CJC aquifer is part of the Ozark aquifer is inaccurate.  The ER document sources show that north of the Missouri River, the CJC aquifer is part of the Cambrian-Ordovician aquifer system.  ER at 2-43 through 2-44.  Petitioners provide no facts or expert support challenging that conclusion.
	 Furthermore, the ER references the Missouri State Water Plan for the Northeast Groundwater Province, which states that the part of the Cambrian-Ordovician aquifer comprised by the CJC aquifer will yield enough water to provide for farms and domestic use, but typically not enough for high-yield demands.  ER at 2.3.2.2.3 (specific wells in Callaway County are discussed at page 2-74); see Groundwater Resources of Missouri, Missouri State Water Plan Series Volume II; Water Resources Report Number 46, MDNR, 1997 (first cited in ER Section 2.3.2.2.2 at page 2-71).  This confirms the ER statement, challenged by Petitioners, that the CJC aquifer is a minor one.
	 When discussing the CJC aquifer, Petitioners also claim that the ER provides calculations that utilize assumptions which are “inappropriate for karst.”  Petition at 12.  Petitioners add that “[k]arst topography is widespread in Missouri.”  Id.  Petitioners, however, provide no basis for concluding that there is karst topography in the site area that will impact groundwater flow there. 
	 Petitioners also make various arguments regarding the St. Peter sandstone.  Petition at 12-13.  They appear to be claiming that, because the St. Peter sandstone is a productive aquifer in some parts of Missouri, it could be a productive aquifer if present in the vicinity of Callaway 2.  Petitioners also state that the St. Peter sandstone “is inexplicably not mentioned elsewhere in ER Section 2.3.”  Petition at 13.  The St. Peter sandstone, however, is discussed in the FSAR.  However, because that formation was not encountered during the detailed subsurface geotechnical and groundwater investigations of Callaway 2 (FSAR 2-909; ER 2-105 – 2-109 ), it is not necessary to provide any further information about, or analysis of, that formation.   Petitioners fail to provide any basis to question the results of the geotechnical and groundwater investigations.
	 Petitioners also claim that, regarding the unconfined stream valley aquifers, “no evidence is presented that supports the geographically improbable statement (on p. 2-45 [of the ER]) that ‘in most places, [the stream valley aquifers] are separated from the bedrock aquifers by low permeability beds of clay or shale.’”  Petition at 13.  That statement, however, has ample support, given that it is taken directly from the Groundwater Atlas of the United States, Segment 3, Kansas, Missouri, Nebraska, Hydrologic Investigations Atlas, 730-D, United States Geological Survey (“USGS”), 1997.  ER at 2-43.
	 Petitioners also claim that AmerenUE shows an “amazing lack of knowledge about its own monitoring wells in Table 2.3-30 (e.g., pp. 2-152-3).”  Petition at 13.  Petitioners contend that these wells cannot support the proffered hydrogeologic analysis, when basic and critical information is reported as unavailable in the supposedly relevant tables in the ER.  Id.  However, Petitioners fail to recognize that Table 2.3-30 is not a summary of AmerenUE’s monitoring wells.  Table 2.3-30 is a summary of local public and private well users in Callaway and Osage Counties in Missouri.  Consequently, several of the items in the Table are noted “N/A” because the information is not available.  The extensive set of data recorded by AmerenUE for its monitoring wells established for the Callaway 2 investigation are summarized in ER Tables 2.3-13, 2.3-15, and 2.3-16, not Table 2.3-30.
	 Petitioners claim that “[a]vailable evidence suggests” that site reconnaissance described in ER Section 2.3 at pages 2-48 through 2-56 was “insufficient.”  Petition at 14.  It is unclear what Petitioners are pointing to as evidence.  Petitioners state that Spring Hollow (a prominent topographic feature and tributary of Mud Creek) is located at elevations above 700 feet in Sec. 23, T46N, Range 8 W, only 1 mile due south of the power block and can be found in the Application at Fig. 2.3-1 on p. 167.  Petition at 14.  Petitioners add that there are more local springs than the maps in the ER show.  Id.  Petitioners offer no basis for the allegation that the ER maps are insufficient, or that the ER is required to show every local spring.  If Petitioners had examined the entire Application, they would have found a complete description of local springs (FSAR Section 2.5.1.1.5.1.1), along with accompanying Figure 2.5.1-30.  Once again, the Petitioners simply ignore relevant information, violating their “ironclad obligation” to read the pertinent portions of the Application and explain how they disagree with the Applicant.  54 Fed. Reg. at 33,170; Catawba, ALAB-687, 16 N.R.C. at 468.
	 As the above discussion demonstrates, the Contention is simply incorrect in its allegations that the ER contains deficiencies and omissions.  Accordingly, to the extent that these allegations are even relevant to Contention NEPA-2, they fail to raise a genuine issue of material dispute with the Application. 10 C.F.R. § 2.309(f)(1)(vi). 
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