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NRC STAFF'S ANSWER IN OPPOSITION TO
NEC MOTION TO HOLD IN ABEYANCE
ACTION ON PROPOSED CONTENTION UNTIL
ISSUANCE OF NRC STAFF SUPPLEMENTAL SAFETY EVALUATION REPORT

Pursuant to 10 C.F.R. § 2.323(c), the staff of the U.S. Nuclear Regulatory Commission
(“NRC Staff’) hereby responds to New England Coalition’s (“NEC”) “Motion to Hold in Abeyance
Action on this Proposed Contention Until Issuance of NRC Staff Supplemental Safety
Evaluation Report” filed April 24, 2009. For the reasons set forth below, NEC has not
demonstrated a legal basis for delaying action on the proposed new contention because the
Supplemental Safety Evaluation Report (“SSER”) is irrelevant to the question of whether NEC’s
proposed new contention is admissible. Consequently, NEC’s Motion to Hold in Abeyance and
the relief requested therein should be denied.

BACKGROUND

On January 25, 2006, Entergy Nuclear Vermont Yankee, LLC, and Entergy Nuclear
Operations, Inc. (collectively “Entergy”) filed an application to renew the operating license for

Vermont Yankee Nuclear Power Station (“Vermont Yankee”).! On May 26, 2006, NEC filed a

' Vermont Yankee Nuclear Power Station License Renewal Application (Jan. 25, 2006) (ADAMS
(continued. . .) .
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petition for leave to intervene, request for hearing, and contentions.?> During the week of July
21, 2008, the Atomic Safety and Licensing Board (“Board”) held an evidentiary hearing on NEC
Contentions 2A, 2B, 3, and 4.> Prior to the hearing, and in accordance with 10 C.F.R. § 2.1207
and the Board'’s “Initial Scheduling Order” (Nov. 17, 2006) (unpublished) (“Scheduling Order”)
at 9-12, the parties submitted pre-filed testimony, exhibits, and proposed questions for the
Board, in its discretion, to ask witnesses.* The parties also had the opportunity to file motions in
limine and to strike.® Following the hearing, in accordance with 10 C.F.R. § 2.1209 and the
Scheduling Order, the parties filed proposed findings of fact and conclusions of law.°

On November 24, 2008, the Board issued a partial initial decision, LBP-08-25. In
LBP-08-25 the Board: 1) resolved contentions 2A and 2B in favor of NEC;’ 2) held open the
record on contentions 2A and 2B until 45 days after Entergy discloses environmentally adjusted

cumulative usage factor (“CUFen”) calculations for the core spray (“CS”) and reactor

(. . .continued)

Accession No. ML060300085). Entergy has since supplemented and amended its application several
times.

? petition for Leave to Intervene, Request for Hearing, and Contentions (May 26, 2006). For
complete background on NEC’s contentions, See Entergy Vermont Yankee (Vermont Yankee Nuclear
Power Station) LBP-08-25, 68 NRC ___, (Nov. 24, 2008)(slip op. at 1-7).

3 See LBP-08-25, 68 NRC __, slip op. at 1-2, 4-5 (setting forth NEC's contentions).

* See id. at 6-7; Memorandum (Submission of Proposed Questions into the Official Record)
(Dec. 3, 2008) (unpublished). See also § 2.1207.

° See LBP-08-25, 68 NRC __, slip op. at 7 (referencing the parties motions and the Board’s Order
ruling on those motions).

& See New England Coalition, Inc.’s Proposed Findings of Fact and Conclusions of Law (Aug. 25,
2008) (“NEC Proposed Findings”); Entergy’s Proposed Findings of Fact and Conclusions of Law on New
England Coalition Contentions (Aug. 25, 2008); NRC Staff's Proposed Findings of Fact and Conclusions
of Law, and Order in the Form of an Initial Decision (Aug. 25, 2008).

7 LBP-08-25, 68 NRC at__, slip op. at 153.
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recirculation (“RR”) nozzles to the parties in order provide an opportunity for contentions
challenging those calculations;® and 3) resolved contentions 3 and 4 in favor of Entergy.® On
March 9, 2009, the Board issued an order clarifying when the 45 day period to file new
contentions began.’ The next day, Entergy submitted its final CUFen calculations for the CS
and RR nozzles."

On April 24, 2009, NEC moved for leave to file a new contention challenging the CUFen
calculations for the CS and RR nozzles. At that time, NEC also incorporated a “Motion to Hold
in Abeyance Action on this Proposed Contention Until Issuance of NRC Staff Supplemental
Safety Evaluation Report” (“Motion”), which is the subject of this answer.'> The NRC Staff
intends to separately respond to NEC’s proposed new contention in a subsequent Answer to

that part of NEC’s submission. ™

® Id. at 151-52; 67-68 (stating that in the event Entergy “chooses to proceed under the [Aging
Management Program] route NEC may revitalize dormant Contention 27).

° Id. at 153.

10 Entergy Nuclear Vermont Yankee, LL.C and Entergy Nuclear Operations, Inc. (Vermont Yankee
Nuclear Power Station), (Mar. 9, 2009)(slip op.) (ADAMS Accession No. ML090680620). The Order
clarified that the 45 day period began when Entergy disclosed the calculations, not when the NRC Staff
finished analyzing the calculations. /d. at 3.

" Letter from Matias F. Travieso-Diaz, Counsel for Entergy to Atomic Safety and Licensing Board
(Mar. 10, 2009) (ADAMS Accession No. ML090840422).

'2 New England Coalition, Inc.’s Motion for Leave to File a Timely New Contention and Motion to
Hold in Abeyance Action on this Proposed Contention Until Issuance of NRC Staff Supplemental Safety
Evaluation Report (April 24, 2009).

'3 The Motion for Leave to File a Timely New Contention is without merit and, contrary to the
Board’'s November 24, 2008 order, appears to rehash old arguments upon which the Board has aiready
ruled. LBP-08-25, 68 NRC __, slip op. at 67 n.95.
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DISCUSSION

l. The SSERis Irrelevant to the Issue of Whether the Board Should Admit NEC'’s
Proposed New Contention.

NEC asks the Board to delay acting on its contention until the NRC Staff issues the
SSER. Specifically, NEC asserts that the SSER “will be helpful in both building a record in this
docket and helpful to the Board and the parties in evaluating the merits of NEC'’s proposed
contention.” Motion at 7. However, under well-established Commission precedent, the SSER
is not the focus regarding admissibility of NEC's new contention.

The NRC'’s regulations indicate that “the proper focus of any contention should be the
application.” Detroit Edison Co. (Fermi Unit 3), CLI-09-04, 69 NRC __, (Feb. 17, 2009)(slip op.
at 4) citing 10 C.F.R. § 2.309(f)(1)(vi). The Commission has stated time and again that “it is the
license application, not the NRC staff review, that is at issue in [NRC] adjudications.” Baltimore
Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 NRC 325,
350 (1998); see also Dominion Nuclear Connecticut, Inc. (Millstone Power Station, Unit 3), CLI-
08-17, 68 NRC __, (Aug. 13, 2008)(slip op. at 8)); Pa’ina Hawaii, LLC (Materials License
Application), CLI-08-03, 67 NRC __, (Mar. 27, 2008)(slip op. at 22 n.73). Recently, the
Commission reaffirmed these principles within the context of license renewal proceedings.
AmerGen Energy Co. LLC (Oyster Creek Nuclear Generating Station) et al., CLI-08-23, 68

NRC (Oct. 6, 2008)(slip op. at 18). Specifically, the Commission stated, “[t]he purpose and

scope of a licensing proceeding is to allow interested persons the right to challenge the
sufficiency of the application. The NRC has not, and will not, litigate claims about the adequacy
of the Staff's safety review in licensing adjudications.” /d.

Thus, in deciding whether to admit NEC's proposed new contention, the Board should

determine whether the contention disputes specific portions of the application or identifies a

relevant omission in the application. 10 C.F.R. § 2.309(f)(1)(vi). As a result, NEC has failed to
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establish a valid reason for the Board to delay ruling on the admissibility of NEC’s new
contention until the NRC Staff issues the SSER. ™

il The Authorities NEC Cites Do Not Establish that the Board Must Wait for the SSER

NEC cites several authorities to support its argument that the Board should hoid further
action on NEC’s new contention in abeyance until the NRC Staff issues the SSER. A review of
these decisions indicates that not one addresses a situation analogous to the instant case.
Consequently, these citations do not contravene the general principle that the NRC Staff's
review is unrelated to a contention’s admissibility.

First, NEC notes that, with certain exceptions, the Commission has stated that “any
evidentiary hearing should not commence before completion of the staff's Safety Evaluation
Report (SER) or Final Environmental Statement (FES) regarding an application.” Policy on
Conduct of Adjudicatory Proceedings; Policy Statement, 63 Fed. Reg. 41,872, 41,874 (Aug. 5,
1998). But, the scope of an evidentiary hearing is not the issue before the Board. Rather,
before holding an evidentiary hearing on NEC'’s proposed new contention, the Board must first
rule on its admissibility. As discussed above, that determination is unrelated to the NRC Staff's
review, including the SSER. Consequently, this policy statement does not advance NEC’s
argument.

NEC’s second cited authority, Duke Power Co. (McGuire Nuclear Station, Units 1 and
2), LBP -77-20, 5 NRC 680, 681 (1977) (“McGuire”), states, “The Staff Safety Evaluation Report
(SER) and the opinion of the Advisory Committee on Reactor Safety (ACRS Report) have not

been issued. Accordingly, these two matters involving safety issues are not appropriate for

" The NRC Staff recognizes that it may issue the SSER prior to the Board's ruling on the new
contention, however, issuance of the SSER should not be the triggering event for the Board's ruling.



-6-
summary disposition at this time.” The McGuire case concerns summary disposition, not
contention admission, which is the issue before the Board.

Since McGuire, the Commission has changed its policy on when parties may file
motions for summary disposition on several occasions. See Rules of Practice for Domestic
Licensing Proceedings — Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168,
33,177 (Aug. 11, 1989); Rules of Practice for Domestic Licensing Proceedings; Expediting the
NRC Hearing Process, 46 Fed. Reg. 30,328, 30,330 (June 8, 1981). Most recently, the
Commission has limited motions for summary disposition to 45 days before the commencement
of a hearing in Subpart L proceedings or within 20 days of the close of discovery in Subpart G
proceedings. Changes to Adjudicatory Process; Final Rule, 69 Fed. Reg. 2182, 2262, 2268
(Jan. 14, 2004). However, the Commission promulgated these regulations to avoid delay in
proceedings, id. at 2211, not give presiding officers an opportunity to peruse SERs. Indeed,
delaying resolution of a motion for summary disposition until the NRC Staff issued an SER
would contravene the Commission’s expressed policy that motions for summary disposition not
unnecessarily delay the proceedings. In addition, the Board previously considered, and
rejected, a motion for summary disposition before the NRC Staff issued the SER. Entergy
Nuclear Vermont Yankee, LLC and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear
Power Station), 66 NRC __, (Aug. 10, 2007)(slip op.) (ADAMS Accession No. ML072220410).
Thus, NEC’s reliance on McGuire to establish this proposition is misplaced.

NEC also cites the Carolina Power and Light Company (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3, and 4) decision to support their claim that “staff review of an application is a
vital aid (at the Commission level) in reaching an informed judgment on the need for a hearing
in the public interest.” Motion at 7 (citing ALAB-581, 11 NRC 233, 235 (1980), modified by CLI-

80-12, 11 NRC 514 (1980)). However, in that case the Staff was directed to provide input on
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whether an applicant possessed the technical qualification to operate a plant, not input relating
to the initial determination on contention admission. 11 NRC at 235, 11 NRC at 517.
Consequently, this case does not address an analogous situation to the present case.

Lastly, these cases may establish a general principle that NRC Staff input is helpful to
the Board and Commission. However, this does not require the Board to await the issuance of
the SSER to rule on the admissibility of NEC’s new contention. As demonstrated above, the
SSER is unrelated to the Board's decision on whether the new contention meets the
admissibility requirements.

1R The Board Recognized these Principles in its Earlier Order.

In a March 9, 2009 order, clarifying its earlier order, the Board stated that “the 45 day
time period [in which NEC could file new contentions] specified in the PID [partial initial
decision] is triggered by a specific event — Entergy’s service on NEC and Vermont of its
confirmatory CUFen analyses for the CS and RR nozzles.” Entergy Nuclear Vermont Yankee,
LLC and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station),

69 NRC __, (Mar. 9, 2009)(slip op. at 3). The Board’s choice to begin the 45 day period upon
Entergy’s service of the updated analyses, as opposed to the NRC Staff completing the SSER,
confirms that the Board understood that Entergy’s submittal, not the SSER, should form the
bases for any new contention NEC wished to file.® As discussed above, this understanding is

well supported by Commission precedent.

'® The Board further limited NEC’s ability to file new contentions in the PID. Specifically, the
Board stated that if Entergy recalculated the CUFen analyses for the CS and RR outlet nozzles in
conformity with applicable regulatory guidance, submitted them to the NRC Staff and other parties to this
proceeding, did not use significantly different technical or scientific judgments, and determined that the
results of those calculations were less than unity (as required by NRC regulation), then the proceeding
would terminate. LBP-08-25, 68 NRC |, slip op. at 67. Otherwise, the Board found NEC could file a
new or amended contention. /d. Because the new CUFen analyses for the CS and RR outlet nozzles
meets the requirements set by the Board, the Board should not delay decision on whether or not to admit
(continued. . .)
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CONCLUSION

For the reasons set forth above, the Motion and the requested relief should be denied.

Respectfully sub

faxwell C. Srith
Lloyd B. Subin
Counsel for NRC Staff

Dated at Rockville, Maryland
this 30th day of April, 2009

(. . .continued)
NEC'’s proposed new contention.
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