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1 P RO C E E D I N G S

2 9:00 a.m.

3 COURT BAILIFF: Please rise. The Atomic

4 Safety and Licensing Board is now convening.

5 CHAIRMAN KARLIN: Good morning. Let's

6 go on the record. This is the Atomic Safety and

7 Licensing Board of the NRC Meeting for second day on

8 the oral argument in the Matter of Progress Energy

9 Florida, Inc.'s application for two combined

10 licenses, COL license for two Units in Levy County.

11 It's Docket Number 52-029-COL, and 52-030-COL, and

12 ASLBP Number 09-87904COLBDOl.

13 Welcome to everyone. I am not going to

14 try to repeat the introduction that I went through

15 yesterday. But I would ask everyone, just to

16 remind, to turn off their cell phones. I believe

17 the Officer's probably already gone through that, so

18 we can proceed here today.

19 What we have in mind -- first, are there

20 any procedural issues that any of the parties think

21 they need to raise.

22 Ms. Olson?

23 MS. OLSON: I had to answer some

24 questions last night to my members and I want to be

25 sure that I understand the limited appearance
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1 correctly so I don't mislead them.

2 It's my understanding if someone puts

3 things in the limited appearance record, if a

4 contention is admitted on the basis of our petition

5 in this process, then those materials become

6 available to all sides in the adjudication. Is

7 that correct?

8 CHAIRMAN KARLIN: They would be put on

9 the record of the ADAMS, the NRC ADAMS mechanism,

10 and, yes, I think that's correct. So I think that

11 is correct.

12 MS. OLSON: Okay.

13 CHAIRMAN KARLIN: It's not part of the

14 evidentiary record of the cas6, it is just simply a

15 statement that can be made and is available in our

16 regulations.

17 MS. OLSON: So I was correct in saying

18 that'a submission would not influence the materials

19 that are available to you in this process of

20 determining admissibility, but beyond that they

21 could be accessed by experts. Is that correct?

22 CHAIRMAN KARLIN: Accessed by experts?

23 MS. OLSON: Well, if we go into

24 adjudication of a contention, they're going to have

25 experts, we're going to have experts, expert,
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1 whatever, that in that process, does the limited

2 appearance material have any relevance to the

3 proceeding or is just da da da da da da da?

4 CHAIRMAN KARLIN: The limited appearance

5 material statements are not evidence in the case,

6 they are not relevant in terms of information that

7 provide. Whereas a contention admitted and someone

8 raises an issue in the limited appearance statement

9 session that is relevant to the admitted contention

10 and raise a question, we are going to read the

11 limited appearance statements that are submitted.

12 The Judges will read them. And if that triggers a

13 question in our mind that we think is worth

14 pursuing, we may decide to pursue it. But it's not

15 evidence, it's not pleadings, it's not in the formal

16 record of this case.

17 MS. OLSON: Okay. But I can tell them

18 that it will be reviewed by the Judges?

19 CHAIRMAN KARLIN: Yes, ma'am. It

20 definitely will. We'll read them all.

21 MS. OLSON: Okay. Thank you.

22 CHAIRMAN KARLIN: And it will be

23 available to the other parties if it's properly

24 filed in the NRC as our instructions --

25 MS. OLSON: I will give them your
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1 instructions from the Order.

2 CHAIRMAN KARLIN: Yeah. Okay. I don't

3 want to try to go through the e-mail addresses at

4 this point.

5 MS. OLSON: I just don't want to mislead

6 them as to what the relevance is.

7 CHAIRMAN KARLIN: Right. Right. I

8 don't want to overstate what it is, but it is a

9 mechanism that is available.

10 MS. OLSON: Thank you.

11 CHAIRMAN KARLIN: Anyone else procedural

12 questions, issues? Anything?

13 (No response.)

14 CHAIRMAN KARLIN: All right. Then I

15 think we will start with Contention 1 this morning.

16 As we indicated yesterday, and this is one we ended

17 up having a few questions on.

18 And so, Ms. Olson, you have 20 minutes.

19 Again, how would you want to divide that time?

20 MS. OLSON: I think five for rebuttal is

21 okay.

22 CHAIRMAN KARLIN: Okay. Five for

23 rebuttal. And if we end up not having questions and

24 you have exhausted your presentation we can, you

25 know, move along. So, please proceed. And again,
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1 you'll have a two minute warning.

2 MS. OLSON: Okay. I hope it's not too

3 early for a little bit of humor. It came to me as I

4 was driving, that the industry has an association

5 called New Start, which is helping different

6 utilities to work together on the project of

7 reviving nuclear power. And it sort of occurred to

8 me that the same thing is going on in the affected

9 impacted communities, the non-government agencies

10 that serve them, the very few public interest

11 attorneys that are involved. Not involved in this

12 case, but across the whole thing.

13 And so you can't Google this. Maybe it

14 will catch on from today, but we should be called

15 Old Stop, you know. So this contention and our next

16 pleading involve Old Stop, and I need to acknowledge

17 that.

18 I also need to acknowledge that to some

19 degree there's an issue of pedigree involved here.

20 And perhaps I should have included it in the Answer.

21 I very intentionally did not include it in the

22 Contention because we're not attacking the

23 regulations. We already did that. That's our-.

24 pedigree. In the 1980's with the COL, COLA is the

25 new term for one-step licensing. And the one-step
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1 licensing rule came out in the '80s. Nuclear

2 Information Resource Service led the opposition to

3 that rulemaking. When it passed we appealed it to

4 the Commission. I don't expect Progress Energy to

5 know this, but I do expect NRC staff to know this.

6 And we went to Federal Court and we won. And it was

7 Bush, Sr's, EPACT of 1992, Energy Policy Act, that

8 reversed that court decision, and therefore we have

9 52. But it's not like we haven't attacked these

10 regulations. We have, in full force, and did our

11 best, and won.

12 We are here to say the new regulations

13 can either be regulations or they can be essentially

14 enabling of an industry that's making a mess out of

15 a situation that we didn't oppose, which is called

16 standardization of design. We didn't oppose it

17 because we think there is a value there.

18 But, to be given 60 days to respond to

19 something that is essentially a Camorra is

20 ridiculous. So that's what our Contention 1 is.

21 It's not a statement that the regs are wrong or bad,

22 there are just a few little places left in the regs,

23 that say it has to be thus and such, and those

24 places are being disregarded and unenforced. And so

25 when we say we're attacking, we're not attacking
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.1 regulations, we're attacking the lack of regulatory

2 behavior. The lack of backbone.

3 Now, I admit I've only gone on two of

4 the AP working group phone calls that have a phone

5 bridge into these big meetings where you can't see

6 what's going on at the other end' because I'm not in

7 Rockville. But, I mean, it's a mess. It's a bloody

8 mess. Excuse my French. So that's why we're here

9 with this Contention.

10 CHAIRMAN KARLIN: All right. Well, let

11 me ask a question. This contention seems to be

12. focusing on that the COL application -- we'll say

13 COLA for short, we all have been using that acronym

14 -- is incomplete in some way.

15 How is it incomplete? In what respect

16 is it incomplete? It seems to me the regs -- let me

17 back up. The regs say COLAs have to have certain

18 information in them.

19 MS. OLSON: Right.

20 CHAIRMAN KARLIN: And I tried to review

21 those regs. And then they have submitted an

22 application, and that application references, I

23 guess, design, Certified Design Revision 15, and it

24 references Certified Design pending Rev. 16. So how

25 is it incomplete? Where is there something in the
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1 reg that says the reg says the application must

2 contain X, and you say, look, it doesn't contain X?

3 MS. OLSON: Well, we're hanging it on 10

4 CFR 52.79(a), and it's in our Answer, Brief, that

5 that's what we're hanging it on.

6 CHAIRMAN KARLIN: Okay.

7 MS. OLSON: The application, and I put

8 in emphasis, must contain a Final Safety Analysis

9 Report. Okay. It has it. That describes the

10 facility.

11 Well, does it? They're telling us the

12 facility is not going to be that. It's going to be

13 something. So it's got a Final Safety Analysis

14 Report, but is it the facility? I mean, read it

15 plain.

16 CHAIRMAN KARLIN: Well, at this moment

17 in time there's an application; right?

18 MS. OLSON: Right.

19 CHAIRMAN KARLIN: And that has an FSAR

20 in it; right?

21 MS. OLSON: Right.

22 CHAIRMAN KARLIN: And that FSAR and that

23 application reflect that this is what we plan to

24 build. And that may change in the future. But at

25 this moment in time isn't the application complete?

NEAL R. GROSS
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1 It says it ha~s an FSAR and it references

2 what they're going to build. Now, they may change

3 that tomorrow or next year, or they may change it

4 ten times. And I think the Applicant is saying, if

5 they change it then you can file a-contention

6 saying, I object to this change because this change

7 is deficient in this way or that way, or whatever

8 deficiency it is. But at this moment in time, if we

9 take a snapshot, there is an application and it does

10 contain an F SAR and it does reference all1 the things

11 that -- I'm positing. I don't know whether it does.

12 But doesn't it? I don't know. Where is

13 it deficient? The fact that it may change in the

14 future?

15 MS. OLSON: Well, the -- my brain had it

16 a moment ago. Just give me one second.

17 I think part of the issue is that we are

18 not hearing that this is the design and there may be

19 a change here and a change there. We are hearing

20 that a design was filed and prior to even being

21 Federal Register Noticed for our ability to

22 interact, there's a huge, you know, thousands of

23 pages revision that is sitting offshore. And we've

24 heard yesterday, that, yes indeed, they are going to

25 bring that in.
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1 So my question to you --

2 CHAIRMAN KARLIN: Is that Rev. 17?.

3 MS. OLSON: 17.

4 CHAIRMAN KARLIN: Okay. 17.

5 MS. OLSON: So my question to you is,

6 when you repeat what Progress Energy said in their

7 Answer to us, which is, well, you can bring your

8 contention then, if in fact you don't accept any of

9 our elements of the petition based on accepted 15,

10 filed 16, potentially 17, which, you know, it's

11 like, okay, so we put in our petition. If it -is

12 denied and the ASLB is not empaneled, I'm sorry, but

13 I don't understand the procedure by which we could

* 14 file any contentions at such time that they bring in

15 17.

16 CHAIRMAN KARLIN: Well, I'm not sure

17 about that either, quite frankly. But I think we

18 are trying to grapple with this application at this

19 moment in time.

20 Now, many times applicants change their

21 application, as we talked about yesterday. I mean I

22 had a case where we admitted a contention dealing

23 with thermal cooling issues, and the applicant

24 changed its thermal cooling mechanism substantially,

p 25 it seemed, and so they apparently cured this
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1 problem. And, you, know, there were other problems

2 alleged. So they changed their application and I

3 don't -- I said that's permissible.

4 So right now we've got to deal with this

5 application as it's resistant. I mean they may have

6 an intent to change their application. They may not

7 change their application. They don't have to.

8 There is a process where they can say, we're holding.

9 our cards right here with Rev. 15 or 16. We're

10 going to stick with 16 and we're not going to go to

11 17. It seems to me the regs permit that. They

12 don't have to change it.

13 So what we have to deal with is what

14 they've got on the table today, and how is it

15 incomplete, you know, today.

16 MS. OLSON: Well, you know, in this

17 process I'm remembering a different proceeding.

18 This is my fourth ASLB process that I've been part

19 of. And in the third one, which had to do with the

20 MOX fuel, completely different, there was a

21 suggestion that there should be a contention of

22 omission that says, okay, then show us that you

23 actually constructed to the requirements of the

24 construction regulations and, you know, sort of a

25 big, huge, contention of omission.
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1 And I guess that would. give us that

2 placeholder, to be able to come back if they,

3 between now and construction, decided to -- so

4 anyway, your ruling could perhaps trigger something

5 like that. But I find it -- again, we're not

6 attacking these regulations. We're saying the

7 regulations require that a final conclusion on all

8 safety matters that must be resolved by the

9 Commission before issuance of a combined license

10 substitute, you know, all safety matters that the

11 interveners can access in order to respond to the

12 application. That's basically the rule we have.

13 And it's not clear that we have that. Because it's

14 not clear that they're going to build this facility.

15 CHAIRMAN KARLIN: Well, but right now

16 they say they are, and we have to proceed on the

17 basis of what they've submitted today as this is

18 what they're going to build.

19 Now, you know, I can't -- we can't sit

20 here and say, well, somebody out there says maybe

21 we'll change our application and we can't all go,

22 woo woo woo, we've got to stop everything. They've

23 got an application, we proceed on this application

24 that's on the table. And if and when they change it

25 then you can come in and raise a contention, maybe,
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1 and we can deal with that at the time, how it's

2 defective or not. But the fact that it's subject to

3 change, and maybe let's posit, it probably will

4 change again. I guess I'm repeating myself.

5 Let me change to, you do have a

6 specific, a couple of specific omissions which I

7 think you are alleging. And on page, what, 15 of

8 your brief -- your petition, you reference -- at the

9 bottom of the page.

10 "For example, in the January 18, 2008,

11 letter to Westinghouse docketing AP1000 Revision 16,

12 there was discussion of an incomplete recirculation

13 screen design, i.e., the 'sump problem.'"

14 And so this seems to be the -- possibly

15 a specific omission you seem to be referring to, or

16 a problem you're referring to.

17 What is that? Can you tell me?

18 MS. OLSON: Yes, I can tell you, and I

19 can tell you why we picked that one is, because it's

20 a rock in our shoe about the whole recirculation

21 issue across the existing fleet. So to hear that

22 the new design is having this type of problem raises

23 enormous red flags.

24 It's not to say that an RAI should

25 become the basis of a contention, however. I agree
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1 that RAIs are a part of the business of licensing.

2 But, this is not just a little minor issue, the

3 recirculation, because there is a lot evidence that

4 if you have a situation where you need recirculation

5 you probably have debris. And if you have debris on

6 a screen problem you don't have recirculation. This

7 is not a minor, trivial, issue. And it's a real,

8 huge, unresolved sort of -- I've forgotten the

9 terminology, but one of those things that have b~een

-10 sort of parking-lotted, if you will-, by our

11 regulators across the existing fleet, because it's,

12 you know, they don't know how to deal with it well.

13 CHAIRMvAN KARLIN: So in what respect is

14. -- so is there a regulatory requirement that says

15 you've got to have a recirculation screen design?

16 MS. OLSON: Well, it's a regulatory

17 requirement that you've got to have recirculation.

18 And so if your design is not going to deliver that

19 you've got a big problem, because this is one of

20 your primary safety systems.

21 CHAIRMAN KARLIN: And in what respect --

22 1 mean it seems like all we have to go on. You said

23 there was a discussion of an incomplete

24 recirculation screen design.

25 1 need you to tell me -- I was looking
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1 for, how is it -- in what respect is it incomplete?

2 Where is the -- because they're going to say, "Oh,

3 we covered that. It's in there somewhere." And

4 they need to respond specifically to tell us what

5 the problem -- because if we have a hearing, we have

6 a litigation on thing we sort of say, what is the -

7 what are we going to be litigating? In what respect

8 do you contend it is complete or deficient?

9 THE CLERK: Two minutes.

10 MS. OLSON: But we're not going there,

11 actually. It's an example of the degree to which

12 this design is not ready for showtime, more than

13 we're saying that this particular issue is the

14 issue.

15 We're saying that you've g ot thousands

16 and thousands of pages in which, an enormous issue,

17 like recirculation, has not been fully addressed.

18 And now you're telling us that you're going into

19 this next revision and this revision, it's sort like

20 this American life could do a thing on babies

21 switched at the hospital and the hospital denies it

22 completely.

23 1 mean that's the level of the problem

24 here. So you're going to do one step. We know

25 that. You're going to call it COL. We know that.
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1 But there ought to be some litmus for what's ready

2 to be docketed when you put out your darn 60 days

3 for people like us. There should be a certain

4 readiness in this process, and we contend you're not

5 there.

6 CHAIRMAN KARLIN: Okay. Any questions

7 at this point? No?

8 (No response.)

9 CHAIRMAN KARLIN: Okay. Thank you, Ms.

10 Olson.

11 MS. OLSON: Yes.

12 CHAIRMAN KARLIN: Mr. O'Neill.

13 MR. O'NEILL: Good morning, Mr.

14 Chairman.

15 CHAIRMAN KARLIN: Morning.

16 MR. O'NEILL: Dr. Baratta, Dr. Murphy.

17 We have a history with this Contention.

18 We've had a chance to brief it four times. Twice to

19 the Commission and twice to Board. Judge Abramson,

20 who was --

21 CHAIRMAN KARLIN: Maybe we'll get it

22 right.

23 MR. O'NEILL: I'm not sure why the

24 Commission hasn't ruled on it because it's now

25 before them three times. The Harris, Contention 1,
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1 which was admitted in part and held in abeyance.,

2 which we appealed.

3 The Summer contention, which Judge

4 Abramson rejected in that case. And by the way, I

5 commend that decision to you in February. That's

6 his third decision on this issue, and I think that

7 he really has it right now. But that was appealed

8 by the intervener.

9 And then Judge Bollwerk, deciding that

10 he wasn't going to bite, certified the decision to -

11 - in Vogtle to the Commission. So the Commission

12 has it now in three different cases. The exact same

13 contention, more or less, the same issues.

14 Ms. Olson, to her credit now, has a

15 fourth interpretation of the now three

16 interpretations that have been kicked around by

17 other Boards before.- Was it a contention of

18 omission? Is it a technical contention? or is it a

19 procedural contention? And Ms. Olson now, in her

20 reply says, it really is a contention about how the

21 staff performs.

22 Her reply makes it quite clear that her

23 -- that she does not believe the staff is properly

24 performing by docketing and accepting the

25 application under the present status.
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1 If that is her interpretation that

2 clearly is outside of the scope of this proceeding.

3 Because this Board cannot rule on how the staff

4 performs its job, citing to the Three Mile Island

5 case from 1984, and also in the Yucca Mountain case,

6 CLI 08-20, which says, that the staff has the

7 discretion to docket an application and a board does

8 not have jurisdiction to rule on the staff's

9 docketing. So if that's her interpretation, it's

10 inadmissible.

11 If we look at whether or not this is a

12 contention of. omission, I believe that the

13 Petitioner has not -- has not pursued that. That

14 was how we lost Harris. We now have as Attachment A

15 to our Answer, a very detailed table which deals

16 with each of the issues that were alleged in this

17 contention.

18 CHAIRMAN KARLIN: Yeah. Let's talk.I

19 was asking Ms. Olson, and we had the same level of

20 inquiry.

21 At this moment, do the regs require

22 certain things to be in a COL application?

23 MR. O'NEILL: Yes.

24 CHAIRMAN KARLIN: And you have -- your

25 client has submitted a COL application, which I
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1 guess references the Certified Design Rev. as Rev.

2 15, the one that's Appendix D to Part 52. Right?

3 MR. O'NEILL: It references the

4 certified design and the amendment, Rev. 16.

5 CHAIRMAN KARLIN: Okay.

6 MR. O'NEILL: And also it referenced a

7 technical report, which was the precursor to Rev. 17

8 in certain aspects of it.

9 CHAIRMAN KARLIN: Okay. So --

10 MR. O'NEILL: That's referenced in this

11 application. So it's not just 16, it's 16, plus

12 some of which has become 17. But we have not yet

13 amended to reference 17. That's the state of the

14 play today.

15 CHAIRMAN KARLIN: Right. Okay. And

16 your position is, I think is -- is that if there's a

17 requirement in the reg that COLA application contain

18 a certain element, then at this moment in time,

19 based on the record as it exists, I, or anyone else,

20 can go down and find that material, either in the

21 application or in Rev. 15 or 16 or the technical.

22 It is there.

23 MR. O'NEILL: That is correct, Your

24 Honor. And specifically with respect to those items

25 that were listed in this contention, which I believe
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1 was originally drafted by Union of Concerned

2 Scientists, and very clever Mr. Lockbaum, those

3 issues are now set forth in this table to make sure

4 that there is no doubt that those issues are

5 properly referenced in the DCD, and referred into

6 the COLA.

7 CHAIRMAN KARLIN: So I see the chart and

8 the COLA says, COLA sections that address Contention

9 1, and you have different issues, like seismic

10 qualifications and heat removal, and whatever. And

11 you have this approach which says, well, you go to

12 section -- let's go the chart and say, control room.

13 You say it's in the Tier 1 in DCD. What is that

14 Design Cert --

15 MR. O'NEILL: Certification Document.

16 CHAIRMAN KARLIN: -- Certification

17 Document. Section 2.2.1, and Rev. 15 as revised by

18 Rev. 16.

19 Now, is it actually in Rev. 16 that I

20 could go find?

21 MR. O'NEILL: The way that you would

22 look at that section is if you look at Rev. 16

23 you'll see that there will be a bar to show the

24 changes from Rev. 15 to Rev. 16.

25 CHAIRMAN KARLIN: Okay.
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1 MR. O'NEILL: So there may be a

2 particular section that actually has no bars and has

3 not been revised. But the way these things are

4 resubmitted is a complete, new document.

5 CHAIRMAN KARLIN: Right. So I did that.

6 I went and looked at a couple of these, and I see

7 the bars on the left-hand side or right-hand side,

8 and this indicates that's the section that has been

9 changed in some way or shape or form.

10 Okay. So you're positing that it is

11 indeed there, and the application at this moment in

12 time is complete. Now, her concern is, you know, I

13 think, wait a second, this is a moving target, this

14 is going to be changing. Isn't that true?

15 MR. O'NEILL: The application, over

16 time, for every one of the API000s will be amended.

17 The present plan is probably one more time, which

18 will be incorporated in Rev. 17. I believe the

19 industry has stated in public meetings that they do

20 not intend to go beyond that on a DCD amendment, and

21 therefore, if there are any further changes, which

22 there will likely be to any design as new ideas come

23 up, that will require an amendment, those will be

24 done by individual applicants in their COLA.

25 But I think we've stated, "we",
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1 Progress, is that we will eventually 'incorporate

2 Rev. 17. And if there is something in Rev. 17 that

3 causes an intervener a concern, they have a right,

4 as I've pointed out -- and certainly if I didn't

5 point it out you would point it out -- to file a

6 late filed contention.

7 If this Board is still in business, as

8 when Ms. Olson filed Contention 12, you would take

9 it under advisement. If this Board was not in

10 business because all of the contentions have been

11 rejected and that you went out of business, and

12 later, a year from now, whatever, there's a new

13 contention, then the Commission would establish a

14 Board to rule on that contention. That's where we

15 are.

16 CHAIRMAN KARLIN: Let's say this Board

17 is in existence. So there's two scenarios. One,

18 this Board is not in existence. You posit that if

19 there's a change and Rev, is adopted by your client.

20 Then contentions could be filed, a petition could be

21 filed, whether there was a Federal Register Notice

22 or not.

23 MR. O'NEILL: If it is -- the answer is,

24 yes.

25 CHAIRM4AN KARLIN: okay. But if this
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1 Board does accept another contention, let's say,

2 then they would have the opportunity to file a new

3 or amended contention under F(2) and/or ©),

4 309(f) (2) and/or ©).

5 Would they be subject to a higher hurdle

6 than they are today to get that new or amended

7 contention, is more difficult, or is it about the

8 same?

9 MR. O'NEILL: Same or difficult, it is -

10 - you would have to make the showing required in the

11 regulations for a, quote, "untimely contention." If

12 there's a Federal Register Notice, which offers a

13 new opportunity for hearing, then it would be this

14 same showing. If there is not a Federal Register

15 Notice with a new opportunity for another hearing,

16 then they would have to meet the requirements of

17 (f) (2), that is untimely, but of course if they have

18 this new information, it's relatively

19 straightforward to go through the hurdles.

20 CHAIRMAN KARLIN: Okay. I had another

21 question.

22 Do you have a question?

23 ADMIN. JUDGE BARATTA: While you're

24 thinking about it.

25 CHAIRMAN KARLIN: Sure.
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1 ADMIN. JUDGE BARATTA: You say that a

2 docketing notice is not a basis for a contention.

3 Now, I believe the case law is such that an RAI is

4 not a basis for contention. On what basis do you

5 say that the docketing notice is not?

6 MR. O'NEILL: What I said is the staff's

7 acceptance, the staff's docketing of a COLA, which

8 is a discretionary act by the staff, is not subject

9 to a contention; is not within the scope of this

10 Board's jurisdiction to second-guess the staff's

11 decision to accept the application for filing and to

12

13 ADMIN. JUDGE BARATTA: Well, what we're

14 talking about, though, is the specific information

15 relative to the screen design.

16 MR. O'NEILL: That's not -- I'm sorry.

17 We miscommunicated.

18 ADMIN. JUDGE BARATTA: Yes. I think I

19 didn't express myself well. I'm sorry.

20 MR. O'NEILL: The staff makes a decision

21 when it reviews an application as to whether it is

22 accepted for docketing. That decision by the staff

23 is discretionary and not subject to your review and

24 a decision on it.

25 Now, the next question of course is, is
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1 that in the DCD proceeding the staff is asking

2 questions of the -- Westinghouse. It's their

3 design. And so they have questions on the screen,

4 research screen. Those questions will be resolved

5 in the DCD proceeding.

6 We have referenced the DCD. So, again,

7 we have a dichotomy of Part 52. That issue is not

8 before you unless we did not reference that screen

9 design, which is being worked out by the staff, and

10 anybody, public, who wants to comment in a different

11 rulemaking proceeding.

12 ADMIN. JUDGE BARATTA: Well, what about

13 the provisions in the regulations that allows

14 admission of a contention which would impact on the

15 certified design, and then holding it in abeyance in

16 referring it to the staff.

17 MR. O'NEILL: That's what Judge Abramson

18 thought he did in the original Harris decision.

19 There he took the -- I think we misinterpreted the

20 original contention, because it is vague, by the

21 way, as you can -- you can tell by the way different

22 Boards have interpreted differently that it's vague.

23 A lot of very smart people have looked at this

24 Contention and have said, it says something

25 different. Which, by the way, under 309(f)(l)(i),
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1 is a reason to reject it in the first place. But

2 set that aside.

3 In the context of looking at what this

4 contention says -- I lost my train for a second. Go

5 back to your original point.

6 ADMIN. JUDGE BARATTA: Well, my original

7 point is, what about the issue that it's a lot of

8 other regulations of admitting a contention --

9 MR. O'NEILL: Right.

10 ADMIN. JUDGE BARATTA: -- which impacts

11 upon a certified design holding in abeyance --

12 MR. O'NEILL: Thank you.

13 What Judge Abramson thought we did is we

14 omitted pointing even out where certain issues were

15 addressed in the COLA. Okay. That's when he

16 admitted it and held it for abeyance, because he

17 agreed that that -- those issues would be decided in

18 the rulemaking, but we hadn't, he thought, indicated

19 where they were addressed in the COLA or in the DCD.

20 Under that circumstance he ruled that it

21 should be, according to the Commission's policy

22 statement, admitted and held in abeyance allowing

23 the staff and the rulemaking process to be

24 completed, and then once completed, if it was

25 completed satisfactory in the rulemaking and the
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1 rule was issued, then the contention that was held

2 in abeyance, would at that point, simply be

3 dismissed. That is the way that was set up.

4 But that goes to an issue, which is why

5 we've made a very big deal of saying, there is

6 nothing here that is not addressed in the COLA that

7 would allow you to hold a contention in abeyance.

8 Having lost that issue once, we're trying not to

9 make the mistake twice. And that's precisely what

10 now anybody who gets one of these contentions is

11 doing, is making sure that you don't get caught in

12 that trap, and that's the trap that you could get

13 caught in. And we misinterpreted the contention in

14 a footnote, noted that there was no omission, but it

15 wasn't good enough the first time around for Judge

16 Abramson.

17 The second time around we had another

18 contention late filed in that case, almost the exact

19 same contention that went to Rev. 17, and we made a

20 better showing, and Judge Abramson, at that time,

21 found that that was not admissible contention, and

22 there was nothing to hold in abeyance.

23 ADMIN. JUDGE BARATTA: Well, it would

24 seem in this case though that the specifics of the

25 screen design are lacking something.
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1 MR. O'NEILL: That is still a DCD issue,

2 Judge Baratta. That is not an issue that would be

3 dealt with here. There are a lot of things that are

4 being dealt with in rulemaking, but it is not this

5 Board's jurisdiction to concern itself with what is

6 being handled in rulemaking and what has been

7 properly included and incorporated in our COLA.

8 MS. WRIGHT: Time.

9 CHAIRMAN KARLIN: Let me follow up on

10 that. We're going to go a little bit more on this.

11 I thought if there is a defect in the

12 COLA, in the application, either something that is

13 required to be there is missing or alleged to be

14 missing, or something that is required to be there

15 is alleged to be deficient, the fact that it's in

16 the Rev. 16 or 17 Design Certification process does

17 not mean it cannot be admitted as a contention. To

18 the contrary, I think it's exactly what the

19 Commission said in its Federal Register Notice that

20 you cite, which as Judge Baratta was saying, admit

21 it and hold it in abeyance, and let the rulemaking

22 process do its thing and then at the end of that, it

23 may be mooted out.

24 You agree that that is a permissible

25 approach that is, admit it and hold it in abeyance.
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1 The Commission flatly says that in its Federal

2 Register. Right?

3 MR. O'NEILL: It is a theoretical

4 question here --

5 CHAIRMAN KARLIN: Okay.

6 MR. O'NEILL: -- to be sure. Because,

7 first of all --

8 CHAIRMAN KARLIN: Here you're saying,

9 this is not the case.

10 MR. O'NEILL: Correct.

11 CHAIRMAN KARLIN: Here there are no such

12 omissions and there are no alleged allegations of

13 deficiency which meet the criteria.

14 MR. O'NEILL: Correct. Correct.

15 CHAIRMAN KARLIN: That's what I thought.

16 ADMIN. JUDGE MURPHY: I have a couple

17 brief comments.

18 First of all, thank you for clarifying

19 the question I initiated yesterday on the

20 clarification of contentions on revisions. I

21 appreciate that.

22 Secondly, in regard to this, the

23 questions of the recirculation screen design. There

24 were certain citations to Westinghouse report and

25 also to Union of Concerned Scientist report, that I
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1 believe you referred to briefly just now. I didn't

2 quite understand. And it addressed so-called

3 unresolved instrumentation and control problems, on

4 page 16 of the petition.

5 And I have just a very brief question

6 about that. You, in your response, you say that on

7 page 22 you say that the Progress provides no

8 competent facts, references, or expert opinions with

9 regard to this issue. And you note on the

10 supplemental letter by Westinghouse. But you don't

11 bring up the Union of Concerned Scientists document.

12 Is it your position that the UCS is an

13 incompetent source or unqualified on this subject?

14 MR. O'NEILL: No. But I, to be honest

15 with you, Judge Murphy, we're not sure -- you know,

16 once again, there is nothing in the Contention that

17 says what that Union of Concerned Scientists

18 document is supposed to refer to.

19 Once again, you know, you can't just

20 say, here's a document. There's no analysis. I

21 mean there are these two issues have been sort of,

22 from the original Contention, just sitting there

23 without any analysis, without any explanation about

24 what we are supposed to do with it.

25 So I think we didn't address it because
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1 there's nothing there. if would not say the Union of

2 Concerned Scientists don't have folks who can do

3 very, you know, interesting analysis, and they have

4 some people who can qualify as experts. I've

5 deposed them many times. So, yes, they have good

6 people. But once again , there is nothing here tlhat

7 i1 can really address. The fact that you have a

8 reference to something, doesn't do it.

9 One of the problems of this Contention

10 is everybody has looked at it differently. Everyone

11 has said, what is it? Is this a challenge to the

12 COLA because of a reference to a screen and the

13 digital controls? Well, we don't know because we

14 don't know what that issue would be. I wouldn't

15 know how to litigate it.

16 So it's kind of the problem here.

17 That's why it's never been -- and that issue has not

18 had much traction. The real traction has been on

19 the omission issue.

20 CHAIRMAN KARLIN: On that point and on

21 that page, you talk about --

22 MR. O'NEILL: I'm sorry, which page are

23 you on?

24 CHAIRMAN KARLIN: Page 22, the one that

25 Judge Murphy was referring to.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



258

1 MR. O'NEILL: Yes.

2 CHAIRMAN KARLIN: We have, of course,

3 this issue of the staff has issued a request for

4 additional information, an RAI, and you point out

5 that a simple reference to the staff's RAI is not a

6 basis for a contention.

7 ADMIN. JUDGE BARATTA: Let me make one

8 point real quick.

9 CHAIRMAN KARLIN: Okay.

10 ADMIN. JUDGE BARATTA: That they did not

11 issue an RAI. They issued a docketing letter to

12 Westinghouse. And to me I think there's a

13 distinction.between the two that was never -- the

14 specific case law, which is quoted in Progress, says

15 RAIs, it does not say docketing letter.

16 CHAIRMAN KARLIN: All right. Good

17 point.

18 MR. O'NEILL: That's an interesting

19 clarification. Although I'm not sure it is a

20 distinction which goes once again to simply a

21 question as opposed to evidence of some issue that

22 you can use to support a contention.

23 CHAIRMAN KARLIN: Well --

24 MR. O'NEILL: But that's another -- I

25 don't know that we have a case law that goes to the
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1 distinction between the docketing letter and the

2 RAI, to be honest with you.

3 CHAIRMAN KARLIN: Yeah. Okay. Well, I

4 think it's a good distinction. I was citing your

5 brief, and you used --

6 MR. O'NEILL: But we took that as an

7 RAI, yes.

8 CHAIRMAN KARLIN: -- but whether it's --

9 let's assume it's an RAI, where there is presumably

10 some cases that say -- simply referencing the simple

11 fact that there's an RAI does not form a basis for a

12 contention. I can accept that.

13 But what about the sort of corollary.

14 The fact that the staff has issued an RAI does not

15 immunize them from -- you from having a contention

16 filed.

17 MR. O'NEILL: I agree with that.

18 CHAIRMAN KARLIN: Okay.

19 MR. O'NEILL: There's no question about

20 that.

21 CHAIRMAN KARLIN: So there could be --

22 so we have to look beyond the RAI, whether it's been

23 issued, and look at what the contention has or

24 doesn't have. It doesn't immunize it, it doesn't

25 support it automatically per se one way or the
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1 other.

2 MR. O'NEILL: Many years ago interveners

3 would look to RAIs and that would be the source of a

4 whole slew of new contentions, late filed
5 contentions. And that got to be kind of a awkward

6 situation. It certainly caused the staff to be

7 concerned about anytime they asked a question we're

8 going to get a new contention.

9 So I think the case-law certainly goes

10 to that point. Your point is well taken. It

11 doesn't immunize us against a contention if there is

12 some other basis that can be brought to bear.

13 CHAIRMAN KARLIN: Well, yeah, if in fact

14 there is a deficiency of some kind or a omission of

15 some kind that exists and the petitioner raises a

16 contention that appropriately raises all the

17 elements of an admissible contention about that

18 omission, alleged omission. The fact staff has

19 issued an RAI on that same point does not ensure

20 against it or immunize, until, as you've said, the

21 contention must be thrown out. We agree, I think,

22 on that basic.

23 MR. O'NEILL: Correct. I think part of

24 it is that -- the idea is that to the extent that

25 the staff is addressing an issue, then it would seem
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1 not a good use of perhaps Commission resources to

2 then say, that's an opportunity for petitioner to

3 say "me too" and have a proceeding on it.

4 CHAIRMAN KARLIN: Yeah. It shouldn't

5 inhibit the staff from asking questions. They need

6 to do their job. But by the same token, I can

7 understand the petitioners might not trust the staff

8 to properly pursue that issue to the proper end, and

9 so they might -have a contention if they choose to

10 file it and meet the criteria.

11 Well, let me ask one other question. I

12 know we're going over on your time.

13 MR. O'NEILL: I thought I might end up

14 with 50 minutes.

15 CHAIRMAN KARLIN: But I do have -- Ms.

16 Olson made a point, and I think is one that I think

17 I've heard something similar from Commissioner

18 Jaczko. I think their quote was the applicant or

19 the industry is making a mess of the standardization

20 of design process. And the mess is that -- as I

21 understand the concept, there was supposed to be a

22 standard design, it was supposed to go through

23 rulemaking, and then it would be put to rest all the

24 design issues. And then any given applicant could

25 then say, that's the one I'm going to build, and
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1 that's a standardized design.

2 Well now we're talking about Rev. 17 to

3 the API000, which hasn't been around that long, I

4 mean ten years, five. I don't know how many years

5 this has been out. And there are further Rev's.

6 down the pike. Who knows how many there will be.

7 You all like to say, 1Oh, they can't

8 file that contention because it's a challenge to the

9 structure of the regulatory process." Isn't this

10 whole thing, of Rev. 17, a challenge to the

11 regulatory process that was contemplated?

12 MR. O'NEILL: Well --

13 CHAIRMAN KARLIN: It undermines the

14 whole point of standardization if you're going to

15 change it every other day.

16 MR. O'NEILL: Those of us who are

17 nuclear engineers understand that the process of

18 designing something new, like a nuclear plant, is

19 one that is evolutionary. You begin with a concept

20 and you go forward, and it takes a lot of money.

21 So, if you were to pick the ABWR, which

22 is a certified design that has been built in Japan

23 and is being built in Taiwan, that is pretty much a

24 firm, fixed design. It is not the same one, by the

25 way, that was certified. And if that -- and
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1 eventually they're going to have to come back with

2 an amendment to that, to pick up the incredible

3 changes that were made in the process of going

4 through the evolution of the design.

5 Similarly, with the ESPWR, which has not

6 been as successful, but the APlOGO is the two. new

7 start designs, it is going through the evolutionary

8 benefit of a lot of very good engineers, looking at

9 now the details, not the big picture, but the

10 details of systems, the details of components, and

11 exactly how it fits together. And they are making

12 the changes that are necessary to make this plant

13 one of the safest plants that will probably be

14 conceived and designed by mankind because of the

15 passive systems.

16 There are 160 design changes that were

17 implemented simply to mitigate against any severe

18 accident. That's why when you get to SAMAs we know

19 that there will be nothing new when we get to the

20 final design, because there is no benefit to

21 anything beyond what they've already done.

22 CHAIRMAN KARLIN: Let me ask another

23 question. What happens -- this is sort of, how does

24 this process work. Let's say you've got -- Progress

25 Energy has an application, they reference design 17,
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1 Rev. 17, and let's say Rev. 17 goes through the

2 rulemaking and gets approved and it's in Appendix D

3 or something to Part 52, and there it is, and that's

4 the design and a license is issued, three years from

5 now, or whatever it is. And they build that plant.

6 And then Westinghouse has Rev. 18 and 19 and 20 and

7 30, and they go through all these Revs.

8 Is that frozen in time and then grand

9 fathered so they'll have Rev. 17, you know, grand

10 fathered and nailed, or are they going to keep

11 changing this thing? Or are they going to be

12 required to change it? You know, is that the

13 contemplation?

14 MR. O'NEILL: The answer is I think not

15 a clear cut one. If there was a significant --

16 let's say some of the changes were made after the

17 Three Mile Island, that everyone essentially had to

18 back fit.

19 CHAIRMAN KARLIN: You mean like a back

20 fit type of thing.

21 MR. O'NEILL: Back fit. That certainly,

22 you know, could be changed significantly to keep it

23 standardized. Part of what is in the standardized

24 design allows a certain degree of flexibility

25 outside of the major tier one components in any
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1 event.

2 And there of course is still DAC, which

3 is the Design Acceptance Criteria, which allow you

4 to do certain things and still be within the design.

5 I think originally -- your point is well

6 taken. Commissioner Jaczko's point is well taken.

7 Is that if you look at this, instead of being an

8 engineer, if you look at from a process standpoint,

9 it would be very clean to say, let's wait until we

10 have this final final final design and then we'll

11 have that. And then you go through your early site

12 ESP proceeding and you have your site, and we'll

13 match it up in your COLA. Boy, that is really a

14 nifty process.

15 What it didn't take into account is the

16 realities of engineering, which just take a lot of

17 money and expense to get to the point when we get a

18 plant at this stage. And so you had a lot of things

19 pushing you to get these plants on earlier. You had

20 the federal government, you have, in the state of

21 Florida, the state of Florida that want nuclear

22 plants and not coal plants. And so to be honest,

23 everyone moved their timetables up a little bit to

24 get these plants on earlier, to deal with greenhouse

25 gas emissions, and the other imperatives, the oil
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1 costs, the gas costs. That is why we are where we

2 are, and the Commission has, quite frankly,-adopted

3 to the realities in its policy statement and its

4 decisions on Part 52.

5 CHAIRMAN KARLIN: Okay. Thank you.

6 I've taken too much time. I apologize to my

7 colleagues and to you all. But, thank you, Mr.

8 O'Neill.

9 MR. O'NEILL: We spent a lot of time on

10 this one, so I'm happy to discuss it.

11 CHAIRMAN KARLIN: Well, it's new to me,

12 so I'm curious and interested.

13 Staff?

14 MS. KIRKWOOD: Ms. Goldin will be

15 arguing this one.

16 CHAIRMAN KARLIN: All right.

17 MS. GOLDIN: Good morning.

18 CHAIRMAN KARLIN: Morning.

19 MS. GOLDIN: The staff goes by the

20 position that Contention 1 is inadmissible because

21 it's an impermissible attack on the Regulations.

22 This is pursuant to 10 C.F.R. 2.335. Further, the

23 Commission policy statement on licensing of new

24 reactors, allows applicants to reference certified

25 site applications. And that is codified in 52.55©).
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Where the Summer Board Order of 2008 recently denied

this contention on the grounds that it was an attack

on the rule.

CHAIRMAN KARLIN: What rule is it an

attack on? Cite me the rule that this Contention

attacks.

MS. GOLDIN: 2.335.

CHAIRMAN KARLIN: 2.335 is the

Regulation that says, in an adjudicatory proceeding

a petition cannot attack a rule or regulation.

Right. So.which rule or regulation are they

attacking?

MS. GOLDIN: They're attacking 52.55 ©)

which allows COL applicants the right to reference

certified design.

CHAIRMAN KARLIN: At their own risk.

MS. GOLDIN: At their own risk.

Correct.

CHAIRMAN KARLIN: So they are allowed --

the petitioners are allowed to challenge certified

design issues that are pending. Doesn't the Federal

Register of April 1 7 th, 2008, at page 20972 say that

contentions can be filed challenging a pending

design and those will be held in abeyance?

MS. GOLDIN: However, here they haven't
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1 submitted an admissible contention. They're simply

2 challenging the process., They're challenging the

3 rulemaking process,-and this is not the correct

4 forum to bring such a dispute.

5 CHAIRMAN KARLIN: Which regulation are

6 they challenging? I mean 52.55 ©) says they can

7 reference a certified design or a pending design, an

8 application, at their own risk. So I don't see a

9 challenge to that reg. I-mean I don't see any

10 challenge to a reg. You may think -- you're saying

11 there's a challenge to the whole concept of the

12 whole process. But I don't see a reg that is being

13 frontally challenged as saying, that reg is invalid.

14 MS. GOLDIN: We believe that's what

15 they're doing here. They're challenging the fact

16 that the applicant is referencing a design that has

17 not yet been certified, and thus the application

18 cannot be reviewed at this time. However, they have

19 been submitted in otherwise an admissible

20 contention.

21 CHAIRMAN KARLIN: I think that's your

22 better attack, that the question of whether or not

23 the contention is admissible, you know, whether it's

24 been articulated well enough or something. But,

25 okay.
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1 MS. GOLDIN: On that line we don't

2 believe they have submitted the admissible

3 contention based upon their grievances with the

4 current COL.

5 CHAIRMAN KARLIN: Do you agree with Mr.

6 O'Neill that the fact that a RAT has been issued

7 does not immunize the issue from being subject of *a

8 contention?

9 - MS. GOLDIN: I agree to the extent that

10 it doesn't mean that that issue couldn't be brought

11 up by potential petitioners in the future. However,

12 as he was saying, it's not a red light -- a green

13 light for people to bring contentions because RA~s

14. simply have been issue.

15 CHAIRMYAN KARLIN: An RAT per se is not a

16 basis for a contention, but the issuance of an RAT

17 per se does not immunize that i-ssue from being the

18 subject of a contention.

19 MS. GOLDIN: I agree with that.

20 CHAIRMAN KARLIN: Okay. Yeah. All

21 right.

22 ADMIN. JUDGE BARATTA: Relative to Rev.

23 17. Hypothetically speaking, at some point, let's

24 say that Progress does decide to amend its

25 application. I think that's clear that that's what
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1 would be required in order for incorporation of Rev.

2 17. Would you speculate that would be the case?

3 MS. GOLDIN: Yes.

4 ADMIN. JUDGE BAPATTA: Is it the staff's

5 intent at that point to issue another new Notice

6 Opportunity for Hearing?

7 MS. GOLDIN: No, Your Honor.

8 ADMIN. JUDGE BARATTA: Why not?

9 MS. GOLDIN: Can I have a minute to

10 consult with my staff, please?

11 ADMIN. JUDGE BARATTA: Sure.

12 (Pause.)

13 MS. GOLDIN: To answer your question,

14 Your Honor, we wouldn't per se just issue a new

15 Notice of Hearing. But when new major changes arise

16 we'll go back and review the scope to see if the

17 scope of the original Notice of Hearing has changed

18 to determine if we have to Re-Notice.

19 ADMIN. JUDGE BARATTA: And what do you

20 consider the scope of the original Notice?

21 MS. GOLDIN: Scope of the original

22 Notice centers on the application as submitted to

23 US.

24 ADMIN. JUDGE BARATTA: But now that

25 application's changed. In other words, what's the
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1 difference between this and when a licensee requests

2 an amendment to their license, and that gets Re-

3 Noticed or makes a tech spec change?

4 (Pause.)

5 ADMIN. JUDGE BARATTA: I mean I'm having

6 trouble.-not understanding why the default wouldn't.

7 be to Re-Notice as opposed to not. You're telling

8 me the default is to not Re-Notice.

9 MS. GOLDIN: The default is to consider

10 the circumstances, not to just -- the default

11 wouldn't mean automatically Re-Notice, to look at

12 the circumstances to see if that Re-Notice would be

13 appropriate. That's what we have consistently done.

14 CHAIRMAN KARLIN: You know, if I may

15 follow up on that. I think we went through some of

16 these issues with Mr. O'Neill.

17 Let's posit that the current application

18 is amended at some point. That is to say, Progress

19 Energy says, "Oh, we now want to *adopt Rev. 17."

20 Maybe they've already done that. I don't even know.

21 But I mean, at that point do you agree with the

22 applicant that new or amended contentions could be

23 filed by the petitioners?

24 MS. GOLDIN: Sure.

25 CHAIRMAN KARLIN: Okay. And would those
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*1 new amended contentions be subject to a higher or

2 more difficult threshold to get in than they are

3 today?

4 MS. GOLDIN: It would depend upon the

5 information -- type of information that was being

6 used t~o submit the contention. In other words -

7 CHAIRMAN KARLIN: Would you agree that,

8 you know, if the application is amended and the

9 intervener then files a new or amended contention

10 promptly after that amendment, let's say within 30

11 days, that they would meet the criteria of

12 2.309(f) (2), which is -- it's a new information,

13 it's material, and they acted timely.

14 MS. WRIGHT: Two minutes.

15 MS. GOLDIN: They meet the criteria of

16 (f) (2) and that it is --

17 CHAIRMAN KARLIN: Well, I'm asking you,

18 would you agree that they meet the criteria of

19 (f) (2) which is the issuance of a -- to changing of

20 your application, amending your application is an

21 event which is a new event, new information, it's

22 material, and they file their petition promptly. So

23 those are the three criteria of (f) (2).

24 Would you agree that they meet those

25 three criteria?
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1 MS. GOLDIN: Yes, we would agree. But

2 we would also say that they have to also meet the

3 criteria of 239(f) (1) for admissible contentions.

4 CHAIRMAN KARLIN: Yes. I would agree

5 with that.

6 And you would probably also -say that

7 they would need to meet the criteria of 2.309@),

8 which is the eight factor good cause balancing sort

9 of test.

10 MS. GOLDIN: We would agree.

11 CHAIRMAN KARLIN: -I'm not sure that I

12 agree with that, but I know that that's your

13 position.

14 Would you then agree that if the

15 contention -- I'm sorry -- the application was

16 amended and that the applicant -- petitioner filed -

17 - an amendment was new and it was material and a

18 petition was filed for a new contention was filed

19 quickly, that that would meet the good cause part of

20 2 .309@) ?

21 MS. GOLDIN: Potentially.

22 CHAIRMAN KARLIN: Well, it's obviously

23 that. But I want to know whether it would meet it.

24 what more would be required?

25 MS. GOLDIN: Well, without case specific
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1 information it would be hard to just --

2 CHAIRMAN KARLIN: Isn't it good cause

3 that, you know, I'm filing this contention now

4 because they just changed their application and it's

5 new and it's different and I want to challenge it.

6 Isn't that what -- how -- what more could they say?

7 MS. GOLDIN: That's why I say, we

8 potentially agree, but it would depend -

9 CHAIRMAN KARLIN: Okay. Okay.

10 MS. WRIGHT: Time.

11 -ADMIN. JUDGE BARATTA: Real quick. When

12 you said that this was challenging the Agency rules,

13 there is case law that says that contentions that

14 advocate stricter requirements than agency rules

15 impose are not appropriate for adjudication.

16 Is it your view that that's what the

17 intervener's asking?

18 MS. GOLDIN: Are you specifically

19 referring to Vermont Yankee?

20 ADMIN. JUDGE BARATTA: Well, yeah, but

21 it's an older Vermont Yankee case. It's not -- from

22 '96, not the current one that, or most recent to, I

23 guess.

24 There was interpretation -- several

25 cases, including a Florida Power and Light case,
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MS. GOLDIN: The agency is not required

to adopt additional procedures in its review. So

any contention that allege such would be

inadmissible.

.ADMIN. JUDGE BARATTA: What I'm asking

is this: When you said it was a challenge, and I'm

trying to understand specifically. Is it a case

where they're advocating stricter requirements than

the rules~allow?

For example, we've heard Ms. Olson say

that she doesn't understand how one could review a

design which is not complete. But at the same time

we do have a rule that allows an applicant to adopt

an unapproved revision to the DCD.

MS. GOLDIN: As I understand what she

said, I don't believe she's -- it's advocating for a

stricter-requirements.

ADMIN. JUDGE BARATTA: All right. Thank

you.

CHAIRMAN KARLIN: All right. Thank you.

Thank you, Ms. Goldin.

MS. OLSON: I would like to thank Mr.

O'Neill for the use of the word "if." If we have

the new information that the amendment has been
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1 made. I would like to thank the staff for

2 acknowledging that~we may have to rely on a

3 whistleblower to tell us, or be somehow present at a

4 party in a way that I don't know how to be. I mean

5 if it's not in the Federal Register, how do I know?

6 I mean I understand maybe they'll do

7 these revisions after they get their license,, in

8 which case it will be a license amendment, in which

9 case it darn well-better be in the Federal Register.

10 But this is all murky. We're all making this up as

11 we go along, aren't we.

12 So we come to you in good faith saying

13 we have these concerns, and I think you have the

14 ability to put some things in stone in your ruling,

15 and I hope you will. It may not apply across the

16 boards. It may not apply to my friends and

17 colleagues in Michigan or Missouri or somewhere

18 else. But here, you're hearing that they're

19 accelerating this process because of the needs of

20 the State in a delusional -- I mean I'm just going

21 to briefly state this because it's not really in

22 this Contention at all.

23 But we heard that climate crisis and C02

24 and the state of Florida, is why they're running

25 ahead on their engineering miracle of evolution,
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1 without worrying about the realities of construction

2 that may change the story before we even get to

3 operation, and we're doing it as a COL. A COL. No

4 further review between construction and operation

5 like there used to be. This is the moment we're at,

6 is this collapsing of a prior licensing process into

7 the current one. Here we are. We're saying this.

8 Here we have the news they're going to change the

9 -revision. Here we have the news that they're going

10 to review scopists to whether to put a Federal

11 Register Notice out. And here we have petitioners

12 who are saying, how the hell do we deal with this.

13 CHAIRMAN KARLIN: Have any questions?

14 (No response.)

15 CHAIRMAN KARLIN: I don't think we have

16 any questions, Ms. Olson, at this point. You can

17 proceed if you want, but I think --

18 MS. OLSON: That's pretty much it. Let

19 me just check my notes really quickly to see if I

20 skipped anything.

21 CHAIRMAN KARLIN: Go ahead.

22 MS. OLSON: If I can just humor myself.

23 CHAIRMAN KARLIN: No. Go check your

24 notes.

25 MS. OLSON: The state of Florida

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



278

1 apparently is worried about the climate crisis. I'm

2 really glad to hear that, but I really do believe

3 that we've got to solve the climate crisis in order

4 for nuclear power to be viable, not the other way

5 around. I mean the turbulent weather. Those things

6 aren't going to be operating in this state that much

7 longer anyway.

8 So it's really all this very weird set

9 of justifications. And so if we're going to allow

10 the acceleration of a COL process because of C02 as

11 the reason that maybe we're not even going to put

12 out a Federal Register Notice because they want it

13 on a reliable schedule, and if it doesn't go on that

14 schedule the taxpayers are going to pay for the

15 delay insurance that they got in the last Bush's

16 energy policy act. I mean it's all very bizarre. I

17 mean it's very bizarre.

18 MS. WRIGHT: Two minutes.

19 MS. OLSON: So in this bizarre world, I

20 think that we're having a good discussion, and in

21 that good discussion I think inclusivity and sharing

22 of good information and good process are vitally

23 important, and I commend the Board the idea of a

24 ruling that.they should have to put a Federal

25 Register Notice out if there is a major, major,
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1 amendment to the application such as the adoption of

2 Revision 17. Thank you.

3 .CHAIRMAN KARLIN: Thank you, Ms. Olson.

.4 Okay. As yesterday, we are now mo .ving

5 to the next Contention. We will give~you a moment

6. or two, Ms. Olson to gather your materials and

7 thoughts for that one.

8 MS. OLSON: Thank you.

9 CHAIRMAN KARLIN: This will be

10 Contention 6(a) and (b) and Contention 12. We think

11 they're all closely related. Deal with the waste

12 confidence rule, the high level waste, spent nuclear

13 fuel, management issue. And so we've grouped them

14 together and we'll spend -- attempt to do 45 minutes

15 and keep it closer to the mark on that.

16 May I ask the Bailiff, would it be

17 possible to turn the fans on slowly in here? Get a

18, little circulation going might help? Thank you.

19 Do you have any preference how you would

20 like to divvy up your time on this Rule?

21 MS. OLSON: Remind me of the time.

22 CHAIRMAN KARLIN: You have 20 minutes,

23 so you probably ought to reserve at least five for

24 rebuttal, but you can do more, or half, up to half,

25 ten.
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1 MS. OLSON: Let's do ten-,and ten.

2 CHAIRMAN KARLIN: All right. Ten and.

3 ten.

4 Now, before we start with this one,

5 Judge Murphy has -- I think we need to put something

6 on the table, and Judge Murphy, I'll give him the

7 floor.

8 ADMIN. JUDGE MURPHY: Thank you. As

9 Judge Karlin mentioned in the introductions

10 yesterday, I am an appointed member of the U.S.

11 Nuclear Waste Technical Review Board, that's the

12 NWTRB, and in the Contention Number 12, the new

13 Contention, there was a citation to a report by Dr.

14 Makjani and the IEER that makes citation to some

15 letters prepared and published by the NWTRB, and I

16 was a participant in the generation of the ideas in

17 those letters.

18 And accordingly, in an abundance of

19 caution, I have decided not to participate in the

20 deliberations or in the discussion regarding the new

21 Contention 12.

22 CHAIRMAN KARLIN: All right.

23 MS. OLSON: I would simply like to

24 respond to that statement, Your Honor, by saying

25 that, in the far distant future when this whole
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1 proceeding lies in the past, I look forward to a

2 lively conversation with you. Because I was looking

3 forward to that here and I understand that you will

4 not be providing that.

5 CHAIRMAN KARLIN: All right. So please

6 proceed. You're going to have ten minutes and ten.

7 Thank you, Ms. Olson.

8 MS. OLSON: Yes. All I can say is that

9 Contention 6 is sort of our attempt -- and again I'm

10 invoking "our" meaning sort of this loose knit group

11. of Old Stoppers. Okay? I mean I'm just going to

12 call it Old Stop like New Start, Old Stop.

13 So this is our, sort of collective

14 effort to raise all of the waste anxiety that we

15 have, and I want to note that the drafting of this

16 Contention was prior to many things. It was prior

17 to the Commission's ruling on the Bellefonte. The

18 case there is that the ASLB admitted the high level

19 waste contention that was offered in that case is

20 very similar, not identical. Commission rendered a

21 ruling, basically saying that Part 61 does not apply

22 in these proceedings. But also saying that the

23 issues -- wait a minute. I'm on the wrong

24 contention.

25 CHAIRMAN KARLIN: No. I think you're on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



282

1 7.

2 MS. OLSON: I'm on 7 and 8. I'm sorry.

3 So cancel the part about Bellefonte.

4 CHAIRMAN KARLIN: Okay.

5 MS. OLSON: Prior to that the whole

6 issue of our concerns about high level -nuclear waste

7 were being raised in Contention 6.-

8 We, as the pro se group of folks who are

9 coming up against these COLs, were basically

10 intervened on by this group I'm roughly calling, Old

11 Start, with the comments that were filed on the

12 Waste Confidence decision. That filing occurred the

13 very same day as our deadline for filing in this

14 case for our petition, which was February 6 th I

15 did not have the time or the moment to even open

16 those e-mails that arrived to me on February 6 th

17 until February 7 h. So effectively that February 6 th

18 event of those comments being offered in the name of

19 the organization I work for, was after our petition

20 filing. That is why we then filed Contention 12,

21 which pretty much supplants Contention 6, in our

22 view.

23 CHAIRMAN KARLIN: Well, Contention 6(a)

24 for example, it seems to me on page 83 is it, you

25 say that, you know, the Waste Confidence requests
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20
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22

23

24

25

for reconsideration of the Waste Confidence Rule.

Isn't the fact that a Federal Register Notice said

they're recons~idering it. That'.s been met. On

October 9 "h, 2008, they issues Notice's saying they

are reconsidering the Waste Confidence Rule. So

6(a) goes away.

MS. OLSON: Right.

CHAIRMVAN KARLIN: Okay.

MS. OLSON: We're going to let 6 go away

completely unless you have a reason to keep it, and

say deal with 12.

CHAIRMAN KARLIN: Well, you may have a

problem with 12. Under 12 -- let's go to that.

MS. OLSON: Okay.

CHAIRMAN KARLIN: Towards the end of 12

you deal with the issue which is important, and that

is whether -- you're filing what we would call a new

or amended contention. And 2.309(f) (2) lays out

some criteria that must be mret, as you recognize, I

think, in your pleadings, for a new or amended

contention.

I know why I didn't have the page number

because you don't have pages on that document.

MS. OLSON: I'm so sorry I don't.

ADMIN. JUDGE BARATTA: Next to the last
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1 page.

2 CHAIRMAN KARLIN: Yes. The next to the

31 last page, penultimate page, you finally get to an

4 important issue, I think, and that's 2.309(f)(2).

5 You say it meets the requirements.

6- First, the information on which the

7 Contention is based, the legal and technical

8 analysis of the proposed confidence rule and

9 proposed temporary storage rule', were not available

10 to the Petitioners unt'il February 6 t' when the

.11 comments were finalized, presented to co-petitioners

12 for concurrence and submitted.

13 So, on February 6 th, 2009, you submitted

14 some Comments in the rulemaking process; right?

15 MS. OLSON: My organization did.

16 CHAIRMAN KARLIN: Your organization.

17 And that'.s who you represent is your organization.

18 MS. OLSON: Exactly.

19 CHAIRMAN KARLIN: And your organization

20 -- and you're saying, that's the new information?

21, MS. OLSON: I did not have --

22 CHAIRMAN KARLIN: What's new about that?

23 You knew that -- I mean obviously if you filed the

24 comments you knew that information. Your

25 organization knew that information.

NEAL R. GROSS.
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



285

1 MS. OLSON: My organization knew that

2 there was work being done that we were invited to

3 support, and we received that work on that day on

4 the very same day that I was filing this petition.

5 And, yes, in a world of large staffs and lots of

6 money, it's possible that that could have all been

7 incorporated. In my world of a staff of four, and

8 what was happening, I did not even know that this

9 was being -- happening until the very next day.

10 CHAIRMAN KARLIN: Well, the issue is not

11 whether you subjectively, suddenly, realized that

12 there was some information. The issue is whether

13 the information was objectively out there is new or

14 is old. I mean, let's say if I suddenly sit here in

15 my office and say, well, I just realized that -- I

16 just read this article from 1999 on some problem.

17 And so, it's new to me, and therefore I can file it

18 promptly and I meet the criteria of 2.309(f) (2)

19 because it's new to me, even though it's been

20 sitting around for ten years.

21 MS. OLSON: The Commission gave a

22 comment period. The comment period gave that date

23 as the outer limit for compiling and making public

24 to the world through the filing a response. And

25 it's true that that same deadline applied to this
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1 proceeding.

2 CHAIRMAN KARLIN: What's that got to do

3 with it, the fact that there was the comment period

4 for a rulemaking has a deadline, and that people

5 file comments, you know, within that deadline, does

6 not *mean -- we had a case one time where-an-

7 intervener came in and said, we want to file a new

8 contention. I say, okay. Well, what's the new

9 information that you're basing it upon? And they

10 say, oh, we have an affidavit by Dr. Jones, and the

11 affidavit is dated ten days ago.

12 So it's clearly new. And then I say,

13 well, wait a second. That affidavit is a collection

14 of information that's been sitting around for ten

15 years. So the fact that the date of the affidavit

16 is new, does not mean that the information is new.

17 Likewise, the fact that the date of .the comments is

18 February 6 "h does not mean anything in the comments

19 is new. Does it?

20 MS. OLSON: There are new things in the

21 comments. There is original work in those comments

22 that is new.

23 CHAIRMAN KARLIN: Well, I see you say

24 here on your penultimate page that, while some of

25 the information presented in this Contention may
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1 have been publicly available, it was not integrated

2 into a single document before then.

3 And that's all fine, but the criterion,

4 I think, is an objective one of whether the

5 information is new, not whether or not you and your

6 client processed it or integrated it or thought

7 about it or realized it yesterday.

8 MS. OLSON: I'm going to invoke the same

9 privilege that Progress Energy invokes with their

10 evolution of their engineering and their

11 evolutionary process of their design. There are a

12 limited number of people in this country who do not

13 work for the industry, or the Nuclear Regulatory

14 Commission. Very small brain trust. When they

15 actually have time to pay attention to an issue,

16 actually sit down and do original work, it is a rare

17 event. Especially on an issue that has not been

18 touched by the Commission in 19 years.

19 CHAIRMAN KARLIN: Are you suggesting we

20 should adopt a standard whereby newness, the new

21 amended contention can be filed every time somebody

22 says, eureka, I just read this article and it's new

23 to me?

24 MS. OLSON: No. But I suggest to you

25 the fact that we have a new President with a new
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1 Secretary of Energy who is calling a panel of

2 experts together to reevaluate our high level

3 nuclear waste policy, that we have a first

4 evaluation of these policies by the Nuclear

5 Regulatory Commission in 19 years, that we have

6 August, August participants from the people who sued

7 the Commission to force the waste confidence

8 decision in the first place, participating in these

9 comments, is not something that grows on trees.

10 This is a truly different nexus than you're going to

11 be able to produce with any old little, "I got an

12 affidavit off this guy sitting over here." And it

13 deserves review.

14 CHAIRMAN KARLIN: Well, it is being

15 reviewed under the Waste Confidence Rule, it seems

16 to me. In fact that's your Contention 6(a). So

17 there is a review occurring, but in order for it to

18 meet the criteria here it needs to either be filed

19 within the initial 60 days or, you know, then if

20 it's new or amended contentions are filed

21 subsequently, it needs to go through the -- as you,

22 I think, indicated, a 2.309(f) (2) criteria.

23 Now, there is a difference of opinion as

24 to whether (f) (2) is sufficient or whether you also

25 have to meet 309@). I say this for your future
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1 reference if this proceeding occurs or anything

2 else, new or amended contentions, you need to focus

3 on those regs.

4. MS. WRIGHT: Time.

5 MS. OLSON: One last little comment?

6 CHAIRMAN KARLIN: Yeah, sure.

7 MS. OLSON: The substance of this

8 request to admit 12 is that we agree that the proper

9 arena is that rulemaking and it is going forward.

10 We don't dispute that. The problem is, is if it

11 doesn't get completed in aspect to be applied to

12 this proceeding, then our ability to appeal is moot.

13 So that's why we're asking for the Contention to be

14 admitted and to be held subsequent to that

15 rulemaking.

16 CHAIRMAN KARLIN: Okay. Fine. I mean

17 you'll get another ten minutes here, so.

18 Mr. Lepre.

19 MR. O'NEILL: No. This is Mr. Nelson.

20 CHAIRMAN KARLIN: Oh, Mr. Nelson. I'm

21 sorry.

22 MR. O'NEILL: I'd like to introduce

23 Blake Nelson, counsel with Pillsbury, Winthrop,

24 Shaw, Pittman, who will be handling waste today.

25 CHAIRMAN KARLIN: Yes. Welcome, Mr. MR.
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1 NELSON: Thank you. Good morning, Chairman Karlin,

2 good morning Judge Murphy, Judge Baratta.

3 Contention 6 and 12 both are essentially

4 collateral attacks against the Waste Confidence Rule

5 and Table S-3 of 10 C.F.R. 51.51. There's no basis

6 for waiver that's been offered in 6(b). Proffered

7 grounds for reconsideration are terrorist attacks.

8 The Commission has roundly held that terrorist

9 attacks are not within the scope of NEPA. They've

10 been affirmed by that recently by the Third Circuit,

11 in an appeal of the Oyster Creek license renewal

12 proceeding. And there's no basis for admitting this

13 Contention here.

14 Contention 12 suffers from the

15 additional problem that it's not --

16 CHAIRMAN KARLIN: Well, before we get

17 on. I'm glad you mentioned the Oyster Creek

18 decision,, that came down on March 31st, '09, just a

19 couple weeks ago, I guess that was; three weeks.

20 Which I think is relevant and deals with the

21 terrorist issue. Certainly, and affirms the NRC's

22 position. So we have a diversity in the circuits,

23 Ninth Circuit, and I guess the Third Circuit.

24 But the Waste Confidence Rule, you know,

25 2.335. No one can challenge a regulation in an
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1 adjudicatory proceeding. But isn't there a NEPA

2 essentially problem that, you know, Marsh versus

3 Oregon, a Supreme Court decision, and it's a, you

4 know, a prodigy. And the Regs say, if new and

5 significant information arises, and that's basically

6 a NEPA decision says, you know, if new and

7 significant information arises then you must do a

8 supplement EIS.

9 And Secretary Chu testified in the

10 Senate on March 5 th and said, no way Yucca

11 Mountain's going to happen, isn't that new and

12 significant information under Marsh versus Oregon

13 that says -- that blows a hole in the Waste

14 Confidence Rule about a mile wide?

15 MR. NELSON: Well, I think there's two

16 parts to that. First, that's not something that's

17 been set forth as a bases. But that's properly

18 before the Commission in its generic rulemaking now

19 in the Waste Confidence update. And it would not

20 properly be part of this proceeding, even if it's

21 new and significant information for the Rule.

22 CHAIRMAN KARLIN: Would it be

23 appropriate for us, or possible for us to take

24 judicial notice of that statement and testimony by

25 Secretary Chu?
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1 MR. NELSON: Again, you have the problem

2 that the generic rulemaking, the generic

3- applicability of the Rule is not before the Board.

4 That's in the Commission's purview. There-is an

5 existing Waste Confidence Rule -

6 CHAIRMvAN KARLIN: . Excuse me for a

7 moment.

8 MR. NELSON: Sure.

9 CHAIRMAN KARLIN: Ms. Wright, could you

10 hand me the compendium of. the cases? Do you have it

11 sitting over there?

12 (Documents proffered to Chairman

13 Karlin.)

14 CHAIRMAN KARLIN: Go ahead.

15 MR. NELSON: There's an existing Waste

16 Confidence Rule that is still in effect. And the

17 Board doesn't have jurisdiction to litigate that

18 unless there is a waiver of that Rule, and that

19 waiver has to meet very specific criteria, which I

20 don't think are present, even if you take judicial

21 notice of that. It's still a generic issue.

22 CHAIRMAN KARLIN: Well, a waiver

23 criteria would never be met because the waiver

24 criteria, the issue has to be unique to this

25 particular proceeding, and in fact that Yucca
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1 Mountain's never going to happen,, so saith Chairman.

2 Chu, is not a unique element. It's a, you know,

3 across the board element; right?

4 MR. NELSON: Correct. That's why it

5 doesn't -

6 CHAIRMAIN KARLIN: But doesn't the

7 Supreme Court law say, if new and significant

8 information arises then a supplemental EIS is indeed

9 necessary?

10 MR. NELSON: It's the Commission's

11 determination in its proceedings, and it happens to

12 be updating the Waste Confidence decision. And if

13 Petitioners believe that the Commission doesn't do

14 its job correctly, they're participating in that

15 proceeding. Their interests are preserved, they get

16 to appeal that. They don't get to litigate it here

17 and the Board can't litigate it here, under the

18 Regulations.

19 CHAIRMAN KARLIN: In the Bellefonte

20 decision, do you have that, the Bellefonte

21 Commission decision, CLI 09-03, 1 believe it is.

22 There's a footnote in that decision,

23 Footnote 24, which intrigues me, and may be relevant

24 here for some other contentions. It's on page 7 of

25 the slip opinion of the CLI 09-03. Are you with me?
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1 MR. NELSON: I'm there, yes.

2 CHATIRMAN KARLIN: Okay. And in that

3 case the Commission was saying that the Bellefonte

4 Board had erroneously admitted a couple of

5 contentions. In this footnote they say, quote:

6 'Separately the Bellefonte Board was free to decide

7 this issue on a theory different from those argued

8 by the litigants, but only if it explained the

9 specific basis of its ruling and gave the litigants

10 a chance to present arguments and where appropriate,

11 evidence regarding that."

12 So as I see that, the Commission is

13 saying, this Board, as the Bellefonte Board, would

14 be free to decide an issue on a basis different from

15 that which had been presented specifically by the

16 Petitioners, i.e., Secretary Chu's testimony being

17 new and significant information that might warrant

18 or create a problem with the Waste Confidence Rule.

19 I mean I understand you're going to

20 argue that it's just totally impermissible. But,

21 *what do you make of that Footnote 24?

22 MR. NELSON: What I make of the Footnote

23 24 is that if something is otherwise within the

24 Board's jurisdiction, within the purview of the

25 Board with the application that's pending before it,
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1 the Board can go off the Board, if you will, and

2 say, we think that this should be admitted for these

3 reasons. Nobody raised it. And then consistent

4 with due process give folks a chance to say, you're

5 wrong or you're right.

6 Here I don't think the Board gets a

7 chance to go off the Board. They don't have the --

8 Boards don't have jurisdiction to litigate generic

9 issues, which is what, in essence, the Board would

10 have to try to do. So --

11 CHAIRMAN KARLIN: But wouldn't this e

12 analogous to the COL issue, which is, as they say in

13 the Federal Register of April 1 7 th, you know, admit

14 the contention and hold it in abeyance pending the

15 resolution of the Waste Confidence Rule rulemaking

16 process that's now going on.

17 MR. NELSON: No, I don't think it's the

18 same for a variety of reasons. Most significantly I

19 think that with the Waste Confidence Rule you have -

20 - I think you're particularly complicated by the

21 fact that there is -- the rulemaking going on

22 doesn't have an impact on whether or not this

23 facility should be licensed in the sense that the

24 Commission has already stated where its going with

25 the Waste Confidence Rule, and it's strengthening
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1 the Waste Confidence Rule. The Commission's already

2 made the generic determination, and unfortunately

3 Boards can't second guess the Commission. That the

4 Commission has confidence that there will be spent

5 nuclear fuel disposal.

6 And in fact they're broadening the Waste

7 Confidence Rule to include -- to eliminate the 30

8 year language on storage, essentially that spent

9 nuclear fuel can be stored safely for an

10 indeterminate amount of time, and extending its

11 finding that it has confidence that the government

12 will live up to its statutory and contractual

13 obligations to take this fuel. I mean you have to

14 remember the government, the federal government has

15 a statutory and contractual obligation. If the

16 federal government will not some day live up to that

17 obligation, we all have a lot more worse problems

18 than this licensing proceeding.

19 ADMvIN. JUDGE BARATTA: Yeah, I'd like to

20 pick up on that because a lot's been said about

21 Secretary Chu's statement. But isn't it the

22 National Waste Policy that governs, not his

23 statement?

24 MR. NELSON: That's correct.

25 ADMIN. JUDGE BARATTA: In other words,
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1 Secretary Chu can say whatever he wants, but until

2. that law is changed then Yucca Mountain has to be

3 assumed to be going forward.

4 .MR. NELSON: That is correct. Or a

5 repository has to assume to be going forward. The

6 government has a statutory obligation to receive

7 spent nuclear fuel. That's correct.

8 ADMIN. JUDGE BARATTA: And the other

9 point I wanted to-- there's two parts to that

10 Nuclear Waste Policy Act -- excuse me, to the

11 Commission's Waste Confidence Rule.

12 One is that a geological repository will

13 be available. But the other one is one that you

14 touched on a moment ago, which is that spent nuclear

15 fuel can be stored at the site. Could you elaborate

16 further on that, for how long.

17 MR. NELSON: Well, the current Waste

18 Confidence decision has a reference to -- in one of

19 the findings to 30 years. They're eliminating that

20 too.

21 ADMIN. JUDGE BARATTA: Thirty years?

22 MR. NELSON: Thirty years storage on

23 site. They're eliminating -

24 ADMIN. JUDGE BARATTA: Is it 30 years on

25 site or is it 30 years beyond the termination of the
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1 license?

2 MR. NELSON: I would have to double

3 check that.

4 ADMIN. JUDGE BARATTA: Would you? I

5 would appreciate that. Yeah, I believe it does say

6 that for at least 30 years beyond the licensed life

7 of the operation, which I think in this case would

8 put it somewhat like 80 or 90 years in the future,

9 assuming a ten year construction cycle or something

10 on that order.

11 MR. NELSON: Something on that order,

12 yes, sir.

13 ADMIN. JUDGE BARATTA: Okay.

14 CHAIRMAN KARLIN: What's your take on

15 the new Contention 12?

16 MR. NELSON: My take on it is that it

17 suffers from the same defects as old Contention 6.

18 And in addition it's non-timely.

19 And I understand Petitioners concerns

20 about resources, but what we have here are pleading

21 rules that put the burden on the Petitioners to

22 demonstrate good cause for a non-timely filing,

23 under (f) --

24 CHAIRMAN KARLIN: Well, you're assuming

25 that it's non-timely. They've acted within 30 days.
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1 There is perhaps a dichotomy. (f) (2) deals with a

2 timely filed new and amended contentions; does it

3 not?

4 MR. NELSON: Well, (f) (2)deals with

5 whether it is timely filed. So it specifies

6 circumstances under which it would be a timely

7 filing. And they don't meet those circumstances.

8 There's nothing --

9 CHAIRMAN KARLIN: Yeah. I think that's

10 a problem. I agree, there is a problem there with

11 (f) (2)--

12 MR. NELSON: Correct.

13 CHAIRMAN KARLIN: -- whether it's timely

14 or not.

15 MR. NELSON: Correct. And I would say -

16

17 CHAIRMAN KARLIN: And then if it's not

18 timely then we go over to ©) and deal with the non-

19 timely. And I suppose you say they are lacking good

20 cause and all the other factors on ©). That's part

21 of your brief, I think.

22 MR. NELSON: That's correct, yes.

23 And I think what's important here is,

24 what are in -- the burden's on the Petitioners to

25 demonstrate that it's timely, and they haven't done
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1 that. There's been a reference -- again, there's

2 reference to, well" there's new information.

3 There's been no specificity as to what that new

4 information is. And in fact, if you go back and you

5 look, and if you look at, for example, Dr.

6 Thompson's comments. Dr. Thompson's comments are

7 basically a compilation of comments he's filed in

8 other proceedings, in 2006 and 2007. It's not a

9 question that they had 30 days, or that they even

10 had five months, they've had three years.

11 CHAIRMAN KARLIN: So you're saying this

12 is old wine in a new wine bag?

13 MR. NELSON: In a fairly new wine bag.

14 CHAIRMAN KARLIN: Okay. What about the

15 point that was raised by the intervener, that

16 synthesis of information should be considered as

17 essentially new information. And I think there's

18 some case law out there that says that, if I recall

19 correctly. I think it might have been Oyster Creek.

20 I'm not sure about that.

21 MR. NELSON: If the pleadings themselves

22 from Petitioners talk about integration as opposed

23 to synthesis, looking at just Dr. Thompson's

24 integration is probably a good description. Part of

25 it's from a proceeding involving the Massachusetts
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1 Attorney General, part of it's from Diablo Canyon,

2 and it's just sort of copy and pasted together.

3 And the burden is on the Petitioners to

4 demonstrate what, if anything's, new, and there

5 doesn't appear to be anything that's substantively

6 new. Not only if it's new, 'but whether it's

7 materially different, and it's certainly not

8 materially different.

9 So I don't even think that there's a

10 synthesis here, but I don't think synthesis is

11 enough. It has to be truly new information that

12 hasn't been publicly available.

13 ADMIN. JUDGE BARATTA: I don't think the

14 case law supports that view, but.

15 CHAIRMAN KARLIN: I don't have anymore

16 questions.

17 MR. NELSON: I just go to point out, and

18 I think I touched upon this. But I mean there is an

19 existing Waste Confidence Rule related to -- in the

20 Table S-3 there's no reason to wait for the end of a

21 rulemaking. We have a current license basis, we

22 have a current regulation that it can be licensed

23 under. And the facility, whatever the result of the

24 rulemaking is, will have to comply with that rule,

25 and if it doesn't there are options available, like
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1 2206 petitions and things like that to make sure it

2 does. So there's no basis -- there's really even no

3 substantive basis or alleged procedural basis to

4 hold something in abeyance that's not otherwise

5 inadmissible when Petitioners concerns are being

6 addressed inma generic rulemaking, and Petitions

7 have options if they believe that the facility

8 doesn't comply with a rule that it has to comply

9 with.

10 CHAIRMAN KARLIN: All right. Thank you,

11 Mr. Nelson.

12 Staff.

13 MS. GOLDIN: Your Honors, staff stands

14 by our position that Contention 6 and 12 are

15 inadmissible because their attack -- they're both an

16 attack on the regulations. They attack the current

17 Waste Confidence Rule in 10 C.F.R. 5123(a), and

18 these issues brought up by Petitioners have already

19 been addressed by the Commission through this Rule,

20 and this Rule was passed to address these issues,

21 and basically prevent such issues from being

22 litigated in individual proceedings other than in

23 generic rulemakings.

24 Further, just because the Commission is

25 undergoing review of the Waste Confidence Rule, as
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1 noted by its October 2008 Federal Register Notice,

2 does not mean that the current version of the Waste

3 Confidence Rule is no longer good, as the

4 Petitioners claim.

5 Further, Petitioners don't satisfy the

6 criteria for waiver under 2335. And finally, their

7 contention is not timely pursuant to 2309(f) (2) and

8 ©).

9 CHAIRMAN KARLIN: Okay. Any questions?

10 (No response.)

11 CHAIRMAN KARLIN: I think your pleadings

12 were relatively clear on this point, and I don't

13 think we have any questions. So, thank you. Thank

14 you, Ms. Goldin.

15 MS. GOLDIN: Thank you.

16 CHAIRMAN KARLIN: What did she use, five

17 or ten?

18 MS. WRIGHT: Ten.

19 CHAIRMAN KARLIN: Okay. Ten minutes,

20 Ms. Olson.

21 MS. OLSON: Okay. Yeah. We're

22 attacking these Regulations, but we're doing it in

23 the rulemaking. And the nexus between the

24 rulemaking -- we're attacking the existing

25 regulations and the proposed regulations. We're
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1 attacking all of it. We don't think there's a

2 credible plan right now. We think we need a

3 credible plan in order or NRC to fulfill its own

4 need for a lawful basis to license. Therefore,

5 since we trust that NRC is in a credible rulemaking

6 process, in which we are participants, we are merely

7 asking that that process have bearing on this

8 licensing.

9 (Pause.)

10 MS. OLSON: I mean I would love to

11 enumerate my attack, but since Judge Murphy is not

12 going to say anything anyway, I think I'll spare all

13 of us unless you want to hear it.

14 CHAIRMAN KARLIN: Well, okay. I think

15 we've probably exhausted our questions on this.

16 MS. OLSON: We can save some time, and

17 it's fine with me.

18 CHAIRMAN KARLIN: I think we understand

19 everyone's position.

20 MS. OLSON: On behalf of my -- it's so

21 funny this morning when I came up with Old Stop, I

22 realized I'm helping the young ones who are

23 appearing on these issues, they're the Young Stop.

24 On their behalf I'll simply say that --

25 not in anything we've said, but just again to humor
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1 myself -- that we have a deep concern, especially in

2 Florida, that-if you draw the curves for the rising

3 tides projected from the warming of the oceans with

4 the timeline that was just enumerated in the cross-

5 examination of 80 to 90 years of onsite storage,

6 that there's a real problem, and we're all in this

7 together, and we want *to see a good resolution of

8 that very real problem. It's called the oceans and

9 onsite storage of- coastal reactors are going to --

10 you know, it's like we need to deal with this. And

11 we are happy to be participants in those questions.

12 Thank you.

13 CHAIRM4AN KARLIN: All right. Thank you.

14 Thank you, Ms. Olson.

15 It's now about 10:35, and it's probably

16 a good time to take a break before we go into the

17 next set of contentions. So why don't we take a 15

18 minute break. Well, let's convene at about ten of,

19 or maybe eight of, you know, let's make it 10

20 minutes or 15 minutes. So around about then we're

21 going to be reconvening.

22 All right. Thank you.

23 MS. OLSON: Thank you.

24 CHAIRMAN KARLIN: We're adjourned.

25 (off the record, 10:37 a.m.)
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1 (Back on the record, 10:52 a.m.)

2 CHAIRMAN KARLIN: Please be seated. The

3 Atomic Safety Licensing Board proceeding in the

4 Progress Energy Florida application for two units at

5 Levy County is now reconvening and we're now back on

6 the record.

7 We're at a point where we will move to

8 Contentions Number 7 and 8. We've grouped those

9 -together, and we will allocate 45 minutes total for

10 that grouping. And we may actually be able to go

11 faster than that. I don't know that we have as many

12 questions on these two Contentions as some of the

13 others. And then we'll move onto Contentions 9, 10

14 and 11. I think we're going to try to get through

15 both sets before we break for lunch. And so I think

16 we'll have two 45-minute modules. We probably

17 should be able to break by 12:30 or something like

18 that.

19 Any procedural issues at this point?

20 Yes. Ms. Kirkwood.

21 MS. KIRKWOOD: If I may. When we had

22 introduced stuff yesterday I didn't realize that we

23 had Mr. Gordon Hambrick from the Army Corps of

24 Engineers here, who is one of our -- he's a

25 cooperating agency with us. So I just wanted to
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1 acknowledge that he's the Senior Project Manager for

2 -

3 CHAIRMAN KARLIN: Welcome, sir. All

4 right. Thank you. That's good. All right. Good.

5 Yes. Ms. Olson.

6 MS. OLSON: I apologize. Had I know

7 that I we were definitely doing the last contentions

8 before lunch I would have spent the last 15 minutes

9 reviewing those final set. So I'd like to ask for a

10 five minute break between the two sets. It wouldn't

11 delay us that much, but I just haven't really looked

12 at them today.

13 CHAIRMYAN KARLIN: All right. I think

14 that would be fine. I think we can accommodate

15 that.

16 MS. OLSON: Thank you.

17 CHAIRMAN KARLIN: We know you're kind of

18 on the hot seat here. They keep tag-teaming people

19 in and out, and you're up there solo, so we'll give

20 you a five minute break on that. That's fair

21 enough, certainly.

22 Okay. We're ready to proceed with, I

23 guess, Contentions 7 and 8. So, Ms. Olson.

24 MS. OLSON: Okay. Now we are on 7 and 8

25 and I can give this little history correctly. Our
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1 February 6 "h filing of our petition was prior to the

2 document coming out of the Commission, that you

3 cited earlier, CLI-09-03, which was a response to

4 the certification to the Commission, I believe, by

5 the panel at Bellefonte Atomic Safety and Licensing

6 Board Panel. That's the TVA dockets 52-014 and 52-

7 015. I think it's so optimistic, those zeros.

8 But anyway, it was also, I think

9 importantly before the ruling of Atomic Safety and

10 Licensing Board in the Calvert Cliffs case, which

11 Nuclear Information and Resource Service is also a

12 Petitioner at Calvert Cliffs. And that is LPB-09-

13 04.

14 And the reason I want to put these

15 squarely before the Board here is because I think we

16 mostly concur with the proceedings of those rulings.

17 The first being the Commission saying that Part 61

18 really is out of scope, and I'm really relieved by

19 that because I hate Part 61, and I don't want argue

20 in favor of it. So, yea, I don't have to attack it

21 and I don't have to argue in favor of it. Yea.

22 And the second thing that happened,

23 besides supporting that at Calvert, and that

24 decision was to decide that Table S-3 was scope, and

25 we can say, well, okay, we have the rulemaking going
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on, maybe that will be a resolution of those issues.

So I'm not saying that it's not relevant, but I'm

acknowledging that there still is a contention that

was admitted at Calvert Cliffs which basically says,

all right, so South Carolina said they don't have a

shingle out for so-called low level waste from

Florida anymore, so what is Progress Energy Florida

going to do with waste generated in Florida that

currently has no license place for it to be

disposed, and why doesn't the Applicant cover a plan

for this eventuality of generating, in this case,

not the fuel rods, but everything else, and the

implications of course, go all the way to

decommissioning.

CHAIRMAN KARLIN: Well, on the

Bellefonte case by the Commission, is CLI, what, 09-

03. We think that -- I think that is obviously

relevant. You've mentioned it. It did come out, I

think, before your reply.

MS. OLSON: Yes.

CHAIRMAN KARLIN: And I was kind of

surprised you didn't cite it in your reply. But,

you know, so be it, we'll talk about it here. I

don't think you cite it in your reply.

MS. OLSON: I think I did.
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1 CHAIRMAN KARLIN: Oh, did you? Okay.

2 MS. OLSON: Yes.

3 CHAIRMAN KARLIN: All right. Well,

4 good, you had a chance to address it anyway. it

5 didn't come afterwards.

6 MS. OLSON: I didn't tell you my

7 feelings about 61 in my reply, but that's a little

8 more personal. I'm here.

9 CHAIRMAN KARLIN: Right. Well, I'll

10 probably ask this question of Mr. O'Neill as well,

11 but in the Bellefonte Commission decision, they

12 ruled that the Bellefonte Board had erroneously

13 admitted these two contentions, which seemed to be

14 very similar.

15 Do you agree that the contentions in

16 that case are similar or same as the contentions

17 here?

18 MS. OLSON: I wrote all of them.

19 CHAIRMAN KARLIN: Okay. But do you

20 agree that they're the same or similar?

21 MS. OLSON: Yes.

22 CHAIRMAN KARLIN: Yes. Okay. The fact

23 that you wrote them doesn't mean they're necessarily

24 the same.

25 MS. OLSON: Well, yes. They're all in
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1 the same ballpark. They're small changes.

2 CHAIRMYAN KARLIN: And how about the one

3 in the North Anna case. Did you write that one?

4 MS. OLSON: I contributed to it.

5 CHAIRMAN KARLIN: Okay. Well, I am

6 troubled by the Commission's decision, because in

7 the one sense it says that the contentions in the

8 Bellefonte Board admitted were improperly admitted.

9 But it went on to speak, at least without criticism;

10 that the North Anna Board had admitted very similar

11 if not identical contentions.

12 So, which one are you like? North Anna

13 or Bellefonte?

14 MS. OLSON: Well, we were troubled in

15 the same way and relieved that the Calvert Cliffs

16 Board basically said, well, there's some guidelines

17 here and this part still stands, and admitted the

18 part that they believe still stands, which is the

19 need for addressing long term storage of waste

20 generated in absence of disposal option.

21 CHAIRMAN KARLIN: Onsite management of

22 waste.

23 MS. OLSON: Well, we certainly think

24 that's a lot more credible. There's going to be a

25 lot of guff in the cases where they're invoking
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1 sending it to other entities, all of which have in

2 their contracts the option of sending it back. And

3 so if it has the option of being sent back, then we

4 effectively need to deal with, well, you've got it,

5 it's your responsibility.

6 CHAIRMAN KARLIN: Now, your Contention

7 7, 1 will call that sort of a NEPA contention.

8 You're challenging -- in fact it says it violates

9 NEPA by failing to address. And then is what I will

10 call the safety side of the Contention. Right?

11- MS. OLSON: Yes. And this is mirroring,

12 quite frankly, the North Anna Judges determination,

13 that effectively what was filed at North Anna in

14 their view, were a NEPA contention and a safety

15 contention and they clarified that. So we thought,

16 okay, if that's the Judges understanding we agree

17 because there are both the analysis of the

18 environmental impacts and social economic, all those

19 things that come into NEPA, and then there's

20 additionally -- you know, substantially, in terms of

21 operations, how are you going to deal with this.

22 And those are different.

23 CHAIRMAN KARLIN: Well, how are you --

24 how is this Contention like the one in North Anna

25 and unlike the one in Bellefonte. Bellefonte Board

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



313

1 was reversed. They admitted this contention, almost

2 the same, and the Commission said, no, it's out.

3 But North Anna admitted it and the Commission didn't

4 speak ill of that.

5 MS. OLSON: Forgive me, Your Honor, that

6 I don't remember the Judges names. But the Judges

7 at North Anna basically said that these were

8 contentions of omission. And we have styled our

9 contentions- a little more clearly here, as

10 contention of omission than were styled at

11 Bellefonte.

12 CHAIRMAN KARLIN: Well, wasn't there a

13 distinction between them in terms of how much the

14 environmental report or the application addressed

15 onsite management and storage; two years versus six

16 months, for example.

17 What is this case --

18 MS. OLSON: There have been some amount

19 of variability in terms of the Applicant's activity.

20 In terms of the actual contentions I have to say

21 that I'm not entirely sure the Commission's basis

22 for differentiation, because both Contentions cited

23 the need for a long term plan for --

24 CHAIRMAN KARLIN: Well, the problem with

25 onsite storage, or you seem to be alleging, that
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1 they haven't dealt with an onsite storage problem.

2 Their answer is, oh yes we have. We have this whole

3 section which we talk about how we're going to take

4 the low level waste and we're going to package it an

5 we're going to get it all ready for offsite

6 shipment, and we're going to store it until the

7 truck arrives.

8 MS. OLSON: Right.

-9 CHAIRMAN KARLIN: Now, that doesn't seem

10 to be the problem. The problem is the truck is

11 never going to arrive, or there may not be a truck

12 along for many years --

13 MS. OLSON: Exactly.

14 CHAIRMAN KARLIN: -- because it has no

15 place to go.

16 MS. OLSON: And all of these Contentions

17 have stated that.

18 CHAIRMAN KARLIN: Now, to what extent --

19 I'm going to ask these of Mr. O'Neill. I'm giving

20 him a free preview.

21 MR. O'NEILL: Mr. Nelson is my waste

22 guy.

23 CHAIRMAN KARLIN: Mr. Nelson, free

24 preview.

25 But, you know, does their ER, they say

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



3.15

1 it deals with the onsite storage. How it is

2 defective or insufficient?

3 MS. OLSON: It deals with it in

4 anticipation of shipping it offsite for disposal.

5 And the problem is, is that it talks about having --

6 oh, where is it. Sorry. I'm looking at the wrong

7 document.

8 This one doesn't talk about any

9 timeline, except that its going to be packaged and

10 sent off. And because it doesn't give detail, we

11 don't find that that's an adequate plan for being

12 able to assert that they could handle 40 or 60 years

13 worth of so-called low level waste that's been

14 generated.

15 ADMIN. JUDGE BARATTA: Well, in your

16 filing, on page 88, and this is something I was

17 curious about too. It says, "Neither the

18 application nor the ER nor the FSAR indicate that

19 the intent is to store Class B; C and Greater than C

20 wastes for 60 years."

21 But now you're saying that there's no

22 indication that they're going to store it for less

23 than that either.

24 MS. OLSON: Well, what I'm saying is

25 that they don't attach a timeline. And they could

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



316

1 say, oh, see, we didn't say it was only for two

2 years, therefore it's forever. But we're saying,

3 that doesn't constitute an actual storage plan and

4 we think there should be one.

5 ADMIN. JUDGE BARATTA: But if committed

6 to storing it in accordance of the applicable

7 regulations for whatever time period, because it's

8 not specified, is that -- I mean the difference

9 between Bellefonte and this case, I think in

10 Bellefonte they very clearly stated two years, and

11 in North Anna I think they stated six months,-if I

12 recall correctly.

13 MS. OLSON: right.

14 ADMIN. JUDGE BARATTA: I mean the issue

15 here is, if you want to build a facility to store it

16 onsite for 60 years or 80 years or whatever, that's

17 more than the feasibility. And I thought that --

18 that seems to be that they're saying that they would

19 store it for whatever time period is necessary.

20 MS. OLSON: They don't say.

21 CHAIRMAN KARLIN: In your Footnote

22 number 30 on your brief, page 87, I think this is

23 something Mr. Nelson will ask us, probe, so I might

24 as well ask you first.

25 "Joint Petitioners recognize that this
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1 contention raises a challenge to the generic

2 assumptions and conclusions in Table S-3."

3 Is that a fatal concession? I mean

4 they're going to say, can't challenge the Regs,

5 2.335, this Board is, you know, just has no

6 authority to deal with the challenge of the regs.

7 If you're raising a challenge to the regs we're

8 going to have a problem.

9 MS. OLSON: Well, we direct you to the

10 fact that we also submitted this same footnote in

11 Calvert. And you have the discretion of the panel,

12 the same way that panel had. And I'm not saying

13 that it's binding in any way. But since the

14 Commission did --

15 CHAIRMAN KARLIN: Well, I --

16 MS. OLSON: -- encourage that there be

17 litigation on site specific aspects of this rather

18 new situation that we're in, since Barnwell only

19 closed June 3 0 th of last year, we understand that

20 this is a complicated discussion.

21 CHAIRMAN KARLIN: And one of the things

22 that I wanted to add. I don't think you -- do you

23 reference the declaration of what Ms. D'Arrigo -- is

24 that how you pronounce it?

25 MS. OLSON: D'Arrigo.
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1 CHAIRMAN KARLIN: D'Arrigo. Boy, I

2 missed that one. Is that referenced in your

3 petition anywhere? I haven't found it. But I

4 realize you have a separate affidavit floating out

5 there.

6 MS. OLSON: Yeah. I don't think we

7 managed to reference it. She's the co-author of --

8 CHAIRMAN KARLIN: I mean, how do we know

9 that there is this problem? I mean on what basis

10 can we rely and cite and say to the Commission, if

11 this is appealed, oh, it's clear that there's no low

12 level waste disposal facilities out there available,

13 and cite something in these pieces of paper that we

14 can take to the bank with.

15 MS. OLSON: On the basis that --

16 CHAIRMAN KARLIN: On her declaration?MS.

17 OLSON: Yes.

18 CHAIRMAN KARLIN: How do we know that

19 fact?

20 MS. WRIGHT: Two minutes.

21 CHAIRMAN KARLIN: Alleged fact.

22 MS. OLSON: Okay. Well, to be honest

23 there is an Interstate Compact Commission meeting to

24 open the question in Texas whether they will they

25 will accept compact waste, which could moot this
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1 whole contention, but it hasn't happened, and

2 there's no guarantee it's going to happen.

3 Other than that I can tell you that I

4 counted on my fingers this morning, and Diane

5 D'Arrigo is my co-worker at Nuclear Information and

6 Resource Service, she's the co-writer of this

7 contention. We did err in nor referencing her

8 declaration. But she and I have participated in

9 supporting communities in 17 different locations

10 since I joined the organization in 1992. All of

11 them said,. no, we don't want to dump. And so, you

12 know, it's like there isn't a dump, except for the

13 one that's open to three states in South Carolina,

14 and the one in the Pacific Northwest that's open to

15 that compact, and now there is this new license in

16 Texas, but it's far from clear whether it's going to

17 be available. People in Texas don't want Florida

18 waste, or Georgia waste, or whatever.

19 CHAIRMAN KARLIN: Okay. I don't believe

20 we have any more questions at this time.

21 Mr. Nelson, 15 minutes.

22 MR. NELSON: Thank you. I think you hit

23 -- you sort of hit the nail on the head in the,

24 question. What we have here -- the Chairman has

25 said before that this is the application we have at
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1 this moment in time. And indeed, we have an

2 application and it specifies what it will do for

3 radioactive dose calculations, what it will do for

4 RAD waste processing, and if specifies that.

5 And there is a decision in Bellefonte by

6 the Commission, which I appreciate Ms. Olson's

7 candor, involves essentially the same or very

8 similar contentions as we have here. And I think

9 it's distinguishable from -North Anna. Calvert

10 Cliffs, of course, happened after Bellefonte, but I

11 believe it's been appealed and the Commission has

12 not yet ruled on that. But the Commission authority

13 is controlling, as you pointed out yesterday.

14 Calvert Cliffs is only persuasive authority, it's

15 not controlling on the Board.

16 You have, in each of those proceedings,

17 different reactor designs. In North Anna you have

18 the ESBWR, Calvert Cliffs you have the EPR, and

19 here, just like Bellefonte, you have the API000.

20 And each of those have different DCDs and different

21 requirements in those DCDs, different designs. And

22 so what we're dealing with here is the design of the

23 AP1000 in this proceeding, the same as Bellefonte.

24 CHAIRMAN KARLIN: So how's that

25 different? I mean low level waste is low level

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.neairgross.com



321

1 waste, isn't it? It doesn't matter what kind of

2 design it is. Maybe one will generate a little

3 more, a little mess, but if you don't have any place

4 to send it you don't have any place to send it.

5 you're going to have to store it.

6 MR. NELSON: Well, as the Board pointed

7 out, in North Anna you have a situation where it had

8 six months of storage, and I believe it's a COL

9 action it-em, information item. There's a

10 requirement to put a plan in place for low level

11 radioactive waste management. I believe it's in --

12 CHAIRMAN KARLIN: So North Anna was the

13 case where there was a six month.

14 MR. NELSON: Correct.

15 CHAIRMAN KARLIN: And Bellefonte was a

16 two year?

17 MR. NELSON: Correct.

18 CHAIRMAN KARLIN: And I saw that in the

19 Commission's decision. Zr don't understand how that

20 could make or break the difference between whether a

21 contention that says, look, there's a problem with

22 regard to sort of longer term onsite storage

23 management, six months to two years.

24 1 mean, are you saying the one with the

25 shorter period of onsite storage is the one -- the
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1 contention was admitted?- That seems reverse to

2 logic.

3 MR.-NELSON: Well, there's two aspects

4 of this. Let me start with a more fundamental, sort

5 of the ground that we're dealing here with the

6 application.

7 The application that we're dealing~with

8 has a design, and that includes PAD waste building

9 that has low level radioactive waste storage

10 capability, has a processing system. It is what it

11 is. That is, that's the basis on which the

12 Applicant is seeking approval. If at some point in

13 time in the future it is necessary, for example, to

14 add more storage, there's a regulatory process

15 that's in place, is what current plants, licensed

16 plants do now. You do a 10 C.F.R. 50.59 analysis.

17 Can I make this change to the facility without a

18 license amendment. And either you can, you're still

19 within your licensing basis. That is, you've

20 already accounted for all the safety and

21 environmental issues, or you can't, and then you

22 have to do a license amendment. At which the

23 additional safety or environmental issues are

24 subject to litigation.

25 In either instance they're completely
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1 addressed. But there is no regulatory requirement

2 for 70 years of onsite low level radioactive waste

3 storage.

4 CHAIRMAN KARLIN: No. But there's a

5 regulatory requirement that there be a reasonable

6 assurance that public health and safety are

7 protected. There's a generic overview, sort of

8 requirement. And the fact that there's no

9 requirement for this specific detail, 70 years

10 onsite, 30 years onsite, 2 years onsite, that's --

11 there is a requirement that this be managed in a

12 safe and protective way, and that the environmental

13 report, I guess, accurately describe whatever is

14 going on and the environment impacts, if any,

15 associated with that. So there doesn't have to be a

16 specific, you know, reg that requires 70 years in

17 order or this contention to be admissible. Is

18 there?

19 MR. NELSON: If the basis is that --

20 well, getting aside from the speculative aspect of

21 there will never be a low level waste disposal

22 facility.

23 The basis is, hey, you haven't accounted

24 for 70 years worth of --

25 CHAIRMAN KARLIN: But isn't it true that
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there isn't one now? There is no low level waste

disposal facility available to the Levy units at

this point in time?

MR. NELSON: Well, there is for Class A.

CHAIRMAN KARLIN: Okay. For Class B and

C, and C Plus.

MR. NELSON: Well, C Plus is the

responsibility of the federal government.

CHAIRMYAN KARLIN: I don't care whose

responsibility it is, is there a place right now

where there's a facility open to take that waste?

MR. NELSON: As I understand there's not

a place for future low level waste that's produced

at Levy to be shipped.

CHAIRMAN KARLIN: Okay.

MR. NELSON: But bear in mind that 2016

is the expected coming online date, and that's a

long way away.

But you're absolutely correct, that

public health and safety have to be corrected. But

we have analyses in the application of -- in Part 20

dose limits and dose calculations. And they specify

the dose calculations associated with the processing

of the waste, and may specify the dose calculations

associated with storing the waste.
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1 ADMIN. JUDGE MURPHY: Pardon me. Do

2 they specify a time period for that storage?-

3 MR. NELSON: No. And again, because

4 there's not a regulatory requirement to do so. What

5 you have to do is you have to stay within those

6 limits, and if you can't stay within those limits

7 then you have to do something else. You have to get

8 a license amendment, at which point whatever

9 additional safety or environmental concerns are

10 addressed. But there is no basis for saying that

11 you have to demonstrate, that you have to. store this

12 stuff safely for seven years. We have to

13 demonstrate that you're storing what you're storing

14 safely according to the application.

15 If, at some point, that becomes no

16 longer the case you have to do something else. But

17 it's speculative to say when that is. And they

18 haven't offered any factual basis for saying that

19 the application, as it's situated, does not properly

20 account for the waste that's expected to be

21 generated and stored according to the application.

22 ADMIN. JUDGE MURPHY: Let's take a look

23 at that analysis though. In order to do dose

24 calculation you have to have a source.

25 MR. NELSON: Correct.
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1 ADMIN. JUDGE MURPHY: Source has to be

2 characterized by the type of material you have

3 there.

4 MR. NELSON: Correct.

5 ADMIN. JUDGE MURPHY: And the amount of

6 material usually expressed in curies or becquerel or

7 something similar to that. Right?

8- MR. NELSON: And indeed if you look at-

9 -depending on what part you're looking at, you're

10 looking at different parts. The DCD, Chapter 12,

11 12.4 includes dose calculations. Chapter 12.3

12 includes radiation shielding to make sure you're

13 keeping alive and all those sorts of good things.

14 ADMIN. JUDGE MURPHY: Okay. But let's-

15 - let's --

16 MR. NELSON: And they're incorporated by

17 reference.

18 ADMIN. JUDGE MURPHY: Both of those

19 require a source --

20 MR. NELSON: Correct.

21 ADMIN. JUDGE MURPHY: -- in order to do

22 that calculation. And that source, a component of

23 that source, it involves a quantity.

24 MR. NELSON: Correct.

25 ADMIN. JUDGE MURPHY: And a nuclear
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1 power plant generates a certain quantity of'

2 radioactive waste for each day that it operates.

3 MR. NELSON: Correct. And that's

4 specified.

5 ADMIN. JUDGE MURPHY: There is then a

6 quantity specified in the analysis; correct?

7 MR. NELSON: Indeed there is. And -- I

8 mean for example in the Environmental Report,

9 Section 3.5, it talks about the radiologi-cal waste

10 management system. 3.53 gives estimates for the low

ii level radioactive waste --

12 ADMIN. JUDGE MURPHY: All right. What

13 is that quantity based upon?

14 MR. NELSON: Those quantities are based

15 upon expected and maximum, I believe the term is,

16 generation of --

17 ADMIN. JUDGE MURPHY: Over how long a

18 time period?

19 MR. NELSON: Well, it's an annual

20 period.

21 ADMIN. JUDGE MURPHY: All right. So

22 you're telling me then that the dose that's

23 calculated is based upon the assumption that only

24 one year's worth of material is stored there. Is

25 that correct?
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1 MR. NELSON: No. That's not what I'm

2 saying.

3 ADMIN. JUDGE MURPHY: Then what is it

4 based upon?

5 MR. NELSON: What I was saying is

6 processing the waste.

7 ADMIN. JUDGE MURPHY: No, no, no, no.

8 You said that you have processing and you have

9 storage and you show --- if you want I can read back

10 what you said, okay, that the analysis in the

11 application shows that Part 20 dose limits are bad

12 for both processing and storage of the waste.

13 Now, storage says that -- like I said,

14 let's -- we go back. You have a person standing

15 outside the shield, you have a shield. Then inside

16 the shield you have a certain quantity of

17 radioactive material. And that radioactive material

18 is based upon how much is put in there over time,

19 and how much it decays away, and how much is taken

20 out.

21 MR. NELSON: Yes. My understanding is

22 that the dose calculations for -- for example, the

23 RAD waste building where the storage would occur,

24 are based on the storage capacity of that building

25 along with --
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1 ADMIN. JUDGE MURPHY: All right. What.

2 is that storage capacity of that building based

3 upon?

4 MR. NELSON: Well, it's based upon

5 several things. There's different waste streams.

6 But as the Board pointed out it's approximately up

7 to two years of storage of low level radioactive

8 waste.

9 - ADMIN. JUDGE MURPHY: Then there is a

10 time period that you are assuming that that waste

11 will be remaining on site. That's inherent in that

12 calculation, and it may not be stated in the

13 application. But as we heard earlier, if something

14 is in the application and it's referenced in the

15 application -- something's referenced in the

16 application then it's incorporated by reference, and

17 therefore you have a two year period, as was the

18 cases in Bellefonte. Is that correct?

19 MR. NELSON: Yes. What I would say is,

20 yes, at a minimum. Because it may be that if you

21 actually do a 50.59 analysis you may be able to

22 store more waste than that.

23 ADMIN. JUDGE MURPHY: You haven't done

24 that yet.

25 MR. NELSON: That's correct. That's
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1 correct. However, what I'm saying is the normal

2 regulatory process for dealing with this issue is,

3 you have what you have. And the Commission said, in

4 Bellefonte, that's acceptable. They kicked the

5 contentions out.

6 CHAIRMvAN KARLIN: Well, wait a second.

7 They didn't say that was acceptable. They said the

8 Board hadn't justified its ruling adequately like

9 the North Anna Board had, and they had given kind of

10 short shrift, and therefore those contentions, on

11 the basis of that Board, were not admissible. They

12 actually cited North Anna and said, well, North Anna

13 thought it through and reasoned it pretty carefully.

14 MR. NELSON: No. I understand. But

15 what we have here --

16 CHAIRMvA.N KARLIN: Well, they didn't say

17 this contention was not admissible per se. They

18 just said, the Board hadn't really given enough

19 proper reasons as to how to reach that, so they

20 threw it out.

21 MR. NELSON: And, correct. And the

22 decision in North Anna, for example, cited to

23 52.79 (a) (3) as a basis for letting it in. Here

24 we've addressed 52.79(a)(3). We've got Chapter 12

25 of the FSAR, incorporates Chapter 12 of the DCD.
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1 That specifies.

2 CHAIRMAN KARLIN: Well, wait a second.

3 The DCD. That's the design -- what's the DCD?

4 MR. NELSON: Design Certification

5 Document.

6 CHAIRMAN KARLIN-: Okay. And is that in

7 Appendix D?

8 MR. NELSON: Well, no. It's -

9 CHAIRMAN KARLIN: Can I find that

10 somewhere?

11 MR. NELSON: Well, you can. It hasn't

12 been approved yet. Its' the -

13 CHAIRMAN KARLIN: Well, wait. It hasn't

14 been approved so it doesn't count for anything.

15 MR. NELSON: Sure, it does.

16 CHAIRMAN KARLIN: Is it Rev. 15 or 16,

17 or which one is it? I mean does Appendix D have

18 what you're talking about in Chapter 12, a DCD?

19 MR. NELSON: The design has not been

20 certified yet, as we had a discussion about --

21 CHAIRMAN KARLIN: Well, Rev. 15 has been

22 certified.

23 MR. NELSON: Okay. Correct.

24 CHAIRMAN KARLIN: Okay. And what did

25 Rev. 15 say?
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MR. NELSON: I would have to --

CHAIRMAN KARLIN: I mean is it in

Appendix D, is what I'm asking for, which is Rev.

15.

MR. NELSON: No, I don't think it would

be in Appendix D. It would be in the design control

document.

CHAIRMAN KARLIN: So that's something we

don't have in front of us.

MR. NELSON: It's publicly available.

CHAIRMAN KARLIN: Well, I don't care

about that. I don't go around rummaging through the

public available documents. You need to give it to

me. Maybe it is. I mean, maybe it is part of the

application.

Is it part of the application? I don't

know.

MR. NELSON: I believe it's part of the

application, yes.

CHAIRMAN KARLIN: Okay.

MR. NELSON: And that has all that

information that's required by 52.79(a) (3), so

that's the difference there.

Going back to another difference with

North Anna. If you look at North Anna's DCD, the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



333

1 ESBWR Rev. 5 in 11.4, when it talks about a solid

2 waste management system -

3 CHAIRMAN KARLIN: Well, is this a

4 difference that the Commission cited in its

5 reasoning? Because I'm trying to find out -- I'm

6 trying to interpret what. the Commission did, and it

7 seems to me they just, well, in Bellefonte the

8 underlying Board really didn't give sufficient

9 rationale. And then they went on in Footnote 24 to

10 say, hey, Board, you can come up with your own

11 rationale, provided you give everybody a-shot at it.

12 You know, that would have been okay, but you didn't

13 do that.

14 MR. NELSON: I agree with that, but you

15 were inquiring earlier about the difference with

16 North Anna, and I agree, the Board -- I'm sorry --

17 the Commission did not really go into detail and

18 what was okay. I mean they don't seem to see -- I

19 mean it's sort of dicta because it's not before them

20 and they don't rule on whether it was appropriate

21 there. But they say that it wasn't appropriate

22 here. They don't seem to have a problem with North

23 Anna, I agree. But they're not really ruling on

24 North Anna.

25 CHAIRMAN KARLIN: Right. They didn't
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1 rule on it one way or the other.

2 MR. NELSON: Right.

3 CHAIRMAN KARLIN: They didn't really

4 applaud it, but they didn't criticize it. They just

5 kind of no~ted; well, they admitted it over there,

6 but here's different for some reason.

7 MR. NELSON: Right. And what --

8 CHAIRMAN KARLIN: "Here" Bellefonte.

9 MR. NELSON: -- I was trying to do is

10 help you flesh out some of the differences. But I

11 think basically what we have here, and I appreciate

12 the candor of the Petitioners. This was intended

13 originally as a Part 61 contention, and it's clear

14 because they're trying to say that you're going to

15 store everything forever, so you have to comply with

16 Part 61.

17 It's only after Bellefonte that they try

18 to change their ground in terms of their bases and

19 amend their contention.

20 CHAIRMAN KARLIN: Yeah. Do you think

21 that their Footnote, is what, 30, about conceding on

22 the NEPA. Is that a fatal concession?

23 MR. NELSON: Well, I think if you're

24 looking for analysis from the Commission, the

25 Commission said that was a fatal concession in
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1 Bellefonte.

2 CHAIRMAN KARLIN: The Commission

3 certainly noted that fact, that here -- in

4 Bellefonte they had made that concession. Can we

5 say they made it in foolish error in that

6 concession, and we actually look at it, don't really

7 see it that way.

8 MS. WRIGHT: Time.

9 MR. NELSON: I would say that.-

10 CHAIRMAN KARLIN: Or are they stuck?

11 MR. NELSON: I thin that they're stuck

12 with it, because you have non-timeliness issues, and

13 you also have the situation that they haven't really

14 provided another basis, and what they've raised

15 isn't on -- to the extent they've tried to raise,

16 it's non-timely and it's clearly in reaction to

17 Bellefonte.

18 CHAIRMAN KARLIN: Okay. Any questions?

19 Thank you, Mr. Nelson. Thank you.

20 MS. KIRKWOOD: Good morning. Sara

21 Kirkwood on behalf of the NRC staff.

22 CHAIRMAN KARLIN: Yes. Ms. Kirkwood,

23 welcome.

24 MS. KIRKWOOD: The staff stands by its

25 pleadings, but would be happy to answer any
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1 questions the Board has.

2 CHAIRMAN KARLIN: Okay. I guess I just

3 a couple that are the same, we've been asking all

4 morning.

5 The Bellefonte decision by the

6 Commission. It's -- I have a hard time, you know,

7 on one hand they rule that the Bellefonte Board

8 shouldn't have admitted essentially identical

9 contentions, but they do-not criticize. And they

10 note what the North Anna Board did, and that seemed

11 to be okay with them, and they didn't criticize it

12 anyway.

13 Where are we? Where is this case in

14 that spectrum of North Anna versus Bellefonte?

15 MS. KIRKWOOD: Your Honor, I agree that

16 the contentions in North Anna and Bellefonte were

17 identical. Including the North Anna contention

18 actually referenced Bellefonte in it. I think the

19 answer to that is simply that the North Anna

20 decision was not before the Commission. And so

21 while the Commission did not reverse it, it wasn't

22 pending before them. It wasn't appealed and it

23 hadn't been certified.

24 CHAIRMAN KARLIN: Well, yeah, I mean I

25 guess that's one way to look at it, but they really
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1didn't criticize it. They just sort of said, well,

2 over there, Bellefonte -- what you've done in

3 .Bellefonte Board is to reference the North Anna

4 decision and pretty much admit these contentions.

5 And we don't think that cuts the mustard, and there

6 maybe some differences and therefore that was

7 improper. But they seem to distinguish, and I'm

8 trying to -- how did they, you know, distinguish the

9 two?-

10 MS. KIRKWOOD: I honestly think that the

11 only way to distinguish the two is simply that North

12 Anna wasn't before them. They didn't have that

13 decision sitting there, no party had appealed it.

14 CHAIRMAN~ KARLIN: Well, let's say we

15 were to write a decision that looked like North

16 Anna, you know, it was, I guess, more full blown

17 analysis or something, and we admitted it.

18 Do you think the Commission, if you

19 appealed it, the Commission would reverse that and

20 say -- I mean -- let me ask, the North Anna decision

21 has not been appealed, I guess?

22 MS. KIRKWOOD: That's true.

23 CHAIRMAN KARLIN: Okay. So it's not on

24 appeal at this point.

25 MS. KIRKWOOD: I would just add to that,
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I mean, since I'm in counsel on staff on both of

those cases.

CHAIRMAN KARLIN: Oh, okay.

MS. KIRKWOOD: A lot of considerations

go-into whether or not to appeal, especially --

CHAIRMAN KARLIN: All right. That's not

the end of the world.

MS. KIRKWOOD: So to say we didn't

appeal it doesn't necessarily mean that it's

correct.

Now, the Board, the Vogtle Board on the

COL did admit this contention identical post

Bellefonte, and the staff did appeal that. So I

think the Commission will --

CHAIRMAN KARLIN:

the Vogtle Board certified or

Commission?

Is that the one that

referred to the

MS. KIRKWOOD: No. The Vogtle Board

certified the ruling on the Contention we argued

first thing this morning.

CHAIRMAN KARLIN: Oh, okay. Yeah,

that's right. That's right.

MS. KIRKWOOD: But they ruled on low

level waste and the staff did appeal that.

CHAIRMAN KARLIN: So they admitted the
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1 low level waste onsite.

2 MS. KIRKWOOD: They admitted the low

3 level waste. It was slightly different in the sense

4 that it. did not include a NEPA aspect to it, so it

5 was only Contention 8 rather than Contention 7 and

6 8.

7 CHAIRMAN KARLIN: It seemed that the

8 Commission was pretty clear that Part 61, as even

9 Ms. Olson acknowledged, is not going to be an

10 admissible sort of issue, and I think rightly so.

11 Because Part 61 deals with storage of waste that

12 comes from a different site, and this is not the

1,3 fact pattern here, as I think we all know.

14 What about the Footnote 30 concession by

15 the Interveners. Do we take that as a fatal flaw,

16 or do we say, well, look, they're just pro se and

17 they maybe made a mistake. And we really don't

18 think it is a frontal challenge on that Table.

19 MS. KIRKWOOD: Quite simply, I think

20 that whether or not they considered it is somewhat

21 not relevant since the Commission in Bellefonte did

22 specifically say that they viewed this contention as

23 an attach of Table S-3.

24 CHAIRMAN KARLIN: Well, I thought the

25 Bellefonte decision said that there was a concession
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1 by the party that they had, and so that's a

2 similarity to the Bellefonte situation where this

3 case is similar and that the Petitioner has conceded

4 that. And it's like, uh-oh, tha-t's it, the game's

5 up, or is it? You know, I don't know.

6 MS. KIRKWOOD: Well, I think -- I mean

7 the Bellefonte Board -- I happen to have that page

8 in front of me and the slip up at page 9 said: "As

9 the NRC staff and TVA pointed out to the Board, and

10 as the Interveners themselves conceded, Contention

11 NEPA G constitutes a collateral upon Table S-3,

12 absent a waiver the parties are prohibited from

13 collaterally attacking our regulations in an

14 adjudication."

15 I don't think it was simply -- I think

16 the concession, it was in addition to that. I mean

17 TVA pointed it out. The Commission appears to be

18 agreeing in --

19 CHAIRMAN KARLIN: Well, what do we do

20 with the Bellefonte Commission decision, Footnote

21 24. I think that's the most intriguing part of that

22 whole decision actually. Which says: "Separately

23 the Bellefonte Board was free to decide this issue

24 on a theory different from those argued by the

25 litigants." But only if we explain a basis and give
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I the litigants a chance.

2 MS. KIRKWOOD: Your Honor, I --

3 CHAIRMYAN KARLIN: So if they came in and

4 said Part 61 is the big problem, Part 61, Part 61,

5 and we said, well, you know, we understand Part 61

6 is not legit, but, you know, there may be some other

7 issues and we're going to kind of let it in and cite

8 -- you know, 24, Footnote 24 and say, you know.

9 MS. KIRKWOOD: And I think, while I'm on

10 it, we're also looking at what the Commission was

11 citing and not the Northern State Power case.

12 CHAIRMAN KARLIN: right.

13 MS. KIRKWOOD: And that case, which I

14 have in my Blackberry, but I don't want to pull it

15 up and read it in small print while I'm reading it

16 to you here.

17 It says essentially that Board, if they

18 think they have a serious safety issue they ought to

19 raise it, and we have regulations for that, and they

20 can present that to the parties. And I think to the

21 extent, if the Board wants to proffer a new basis

22 for this, under this Footnote, the staff and the

23 Applicant would need the opportunity to respond to

24 that, as with the Interveners, to see if it was even

25 something that they wanted to pursue.
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1 CHAIRMAN KARLIN: Okay. Well, are we

2 not giving something like that here, today, in this

3 oral argument? I mean something already covered

4 here today, or would it have to be a separate

5 procedure that we initiate?

6 MS. KIRKWOOD: The Footnote says if it

7 explained the specific basis of its ruling and gave

8 the litigants a chance to present arguments, and

9 where appropriate, evidence. I'm not sure exactly

10 what the new theory was.

11 CHAIRMAN KARLIN: Yeah. I mean there's

12 a problem with that Footnote, and I kind of like in

13 a sense. But there's also some regs that deal with,

14 you know, sua sponte, and they said, wait a second,

15 there's some restrictions on the Board's ability to

16 raise things sua sponte.

17 I don't know that this would be a sua

18 sponte to take the same contention and kind of deal

19 with it under a slightly different perspective. Is

20 that sua sponte or not. I don't think so, but.

21 MS. KIRKWOOD: In the Northern State

22 Power case that the Commission is --

23 CHAIRMAN KARLIN: Yeah.

24 MS. KIRKWOOD: -- is a sua sponte case.

25 CHAIRMAN KARLIN: I think it was more,
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somewhat like that. I think that's right.

MS. KIRKWOOD: Yeah, I agree with you.

CHAIRMAN KARLIN: Okay. Questions?

(No response.)

CHAIRMAN KARLIN: No? Okay.

MS. KIRKWOOD: May I add one other

thing?

CHAIRMAN KARLIN: Sure, sure. your

time's not up.

MS. KIRKWOOD: As a point of

clarification of something, and this isn't directly

relevant to this Contention, but just to clarify the

record.

The DCD is incorporated into Appendix D

as Rev. 15.

CHAIRMAN KARLIN: All right.

MS. KIRKWOOD: It's not a -- the Rev. 15

which was the certified AP1000 design.

CHAIRMAN KARLIN: Uh-huh. I'm looking

of the DCD,

Appendix D, and Design Certification Rule for the

AP1000 design.

MS. KIRKWOOD: The scoping content

section, it's Section 3.

CHAIRMAN KARLIN: Okay. Section 3. 1

got it.
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1 MS. KIRKWOOD: Tier 1, Tier 2, including

2 the investment protection short term availability

3 controls in Section 16.3 and the generic tech specs

4 in AP1000 DCD.

5 THE REPORTER: Whoa. Slow down.

6 MS. KIRKWOOD: All right. -- and the

7 generic tech specs in the AP1000 DCD Rev. 15 dated

8 December 8 th, 2005, are approved for incorporation

9 by reference by the-Director --

10 CHAIRMAN KARLIN: Okay.

11 MS. KIRKWOOD: -- of the Office of the

12 Federal Register. So that's more for the -- a point

13 of clarification, that the DCD, Rev. 15 of the DCD

14 is in fact part of Appendix D.

15 CHAIRMAN KARLIN: Right. But it's

16 referenced in Appendix D, but the DCD, I take it,

17 are some other documents that are in the ADAM

18 somewhere or someplace, or is it right here?

19 MS. KIRKWOOD: It's on file with the

20 Federal Reqister. It's the Tier 1 and the Tier 2 in

21 the --

22 CHAIRMAN KARLIN: Yeah, but it's not

23 here on the page of the CFR.

24 MS. KIRKWOOD: Right. We couldn't get

25 it on the pages on this CFR. But in terms of the
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1 legal effect of the regulation --

2 CHAIRMAN KARLIN: Right.

3 MS. KIRKWOOD: -- it is part of the

4 regulation.

5 CHAIRMAN KARLIN: And so a lot of times

6 -- in some of these briefs I've seen you reference,

7 particularly the Applicant, to the DCD, and I think

8 I have a problem.

9 Sometimes you're referring to -- I take

10 the DCD as the Rev. 15, the one that's been

11 approved. Anything else is a proposed DCD, I

12 believe would be the proper way to say it. It's

13 under the proposed Rev. 16 or Rev. 17. It is not a

14 DCD, to me, until, you know, until that Rev. is

15 approved, and then that is in the bank and everybody

16 can go find it and refer to it. Because 16, 17, 18,

17 19, they're all just moving targets moving along.

18 Those DCDs change every other day or something, or

19 frequently. Those proposed DCDs. I don't know,

20 whatever. But, thank you.

21 CHAIRMAN KARLIN: Ms. Olson.

22 MS. OLSON: I'm suffering from the

23 problem of collaboration. Like, you know, what was

24 in this version, because there were things that I

25 would have said that got taken out in our reply.
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1 But one piece of our reply that I do

2 want to bring us, since we've been talking about

3 Table S-3, is our point that Table S-3 really only

4 pertains to the Part 61 part of the issue because it

5 really is about disposal. Table S-3, it really does

6 not rivet to storage. So if we're going to say that

7 we're looking at the storage issues that are raised,

8 and I don't know what you're going to say, but I

9 said let's lay aside Part 61 issues, which are

10 disposal, and talk about whether or not the

11 application reflects a long term storage plan. To

12 that, Table S-3 is not relevant.

13 CHAIRMAN KARLIN: Well, I don't think

14 that really -- I don't understand that. Because you

15 got to keep in mind, Part 61 is a safety regulatory

16 regime under the Atomic Energy Act. Part 61 is a

17 safety issue, whereas Table S-3 is part of Part 51,

18 which are the NEPA regulations.

19 MS. OLSON: But it pertains to disposal1.

20 CHAIRMAN KARLIN: So they're totally

21 different in terms of -- that's Contention 7, is

22 NEPA. Contention 8 is safety, as I understand it.

23 MS. OLSON: Yes. And they are separate.

24 Not like 4, that needed to be dealt with altogether.

25 CHAIRMAN KARLIN: Yeah, yeah.
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1 MS. OLSON: But I still say that the S-3

2 table talks about the impacts of disposal.

3 CHAIRMAN KARLIN: Right.

4 MS. OLSON: Not the impacts of storage.

5 CHAIRMAN KARLIN: Okay.

6 MS. OLSON: So that's where our reply

7 clarifies that.

8 And the other little thing, that didn't

9 end up in our reply that I'd like to say, because

10 Applicant pointed out that we don't currently have

11 standing in relation to occupational exposures.

12 Well, they don't currently have workers. And we do,

ý13 Nuclear Information Resource Service, does have

14 nuclear workers as members. And so we would hope

15 that if in the future they have workers and we have

16 members, we might in fact have standing on the issue

17 of occupational exposure.

18 CHAIRMAN KARLIN: Well, I think that

19 that point there is a controlling case, which is

20 Yankee Atomic, you might write this down, 43 NRC 1,

21 1 believe it is, which I think rejects completely

22 the applicant's position. In that case, as the

23 Commission held, that an intervener group who had

24 standing because they lived downriver from the

25 facility, and that was the basis of their standing,
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1 could raise contentions dealing with occupational

2 exposure of the workers at the plant, and once you

3 have standing for one purpose, you can have standing

4 for all purposes provided that it provides you the

5 remedy that you want, i.e., the plant doesn't get

6 built. And so I think you ought to check that out,

7 because I think that case disposes of that argument.

8 MS. OLSON: Thank you. And those are my

9 friends and buddies up there at Yankee Rowe. Thank

10 you.

11 CHAIRMAN KARLIN: All right.

12 MS. OLSON: Do you have anything more

13 you want?

14 CHAIRMAN KARLIN: No. Okay. Thank you.

15 We've completed that set of Contentions.

16 We are now going to go to the 9, 10, and 11. Those

17 are essentially the environmental alternative

18 sessions.

19 We're going to take a break. We're

20 going to take a break. So it's now, what, 20 of.

21 Why don't we take -- Mr. O'Neill, you have something

22 here?

23 MR. O'NEILL: Just a question. What are

24 we going to do after lunch, just have closing? Is

25 that's what left on it.
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1 CHAIRMAN'KARLIN: No. I think what

2 we'll do is we will have closing right after we have

3 the argument.

4 MR. O'NEILL: Before you said before

5 lunch, like we were going to be after lunch.

6 CHAIRMAN KARLIN: No. We're not coming

7 back after lunch. We'll all, have to diet a little

8 bit today and keep going.

9 MR. O'NEILL: All right.

10 CHAIRMAN KARLIN: I forgot about the

11 closing. Everybody gets five minutes for closing.

12 So we will break for five minutes and

13 then we'll go back for that set of Contentions, and

14 we also have Contention 4, I guess, (o), which is

15 part of this alternatives, as I understand it. And

16 then we'll go for the 45 minutes and then we will

17 hear closing arguments from everyone, and hopefully

18 adjourn for the day and let everyone go home.

19 So we'll stand adjourned for five

20 minutes now. Thank you.

21 (Off the record, 11:41 a.m.)

22 (Back on the record, 11:05 a.m.)

23 COURT BAILIFF: Please rise. The Atomic

24 Safety and Licensing Board is now convening.

25 CHAIRMAN KARLIN: Please be seated. The
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1 Board is now back in session for the application of

2 Florida -- I'm sorry -- of Progress Energy of

3 Florida for two Units at the Levy County site.

4 We will now move to the cluster of

5 Contentions 9, 10, 11 that deal with generally

6 alternatives, and the adequacy or not of the

7 discussion of alternatives in the Environmental

8 Report.

9 Ms. Olson, how do you want to divide up

.10 your rebuttal and direct time?

11 MS. OLSON: Total time is?

12 CHAIRM4AN KARLIN: Twenty minutes.

13 MS. OLSON: Ten and ten.

14 CHAIRMAN KARLIN: Okay. Great. Please

15 proceed.

16 MS. OLSON: Including Contention 4(o),

17 assists with a bit of an ability to bring into play

18 the idea that Progress Energy has a service area as

19 well as a site that can be considered in terms of

20 what is a reasonable alternative to the proposed

21 action.

22 I understand the limitations that exist

23 in our current approach to major federal decisions.

24 I know that my members and my co-Petitioners can't

25 fathom those limitations. But I think I should
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1 probably let you ask your questions rather than me

2 try to assert their frustration.

3 ADMIN. JUDGE BARATTA: If you don't

4 mind, I would like to start out with a question.

5 The one that intrigued me was your

6 alternative with regards to solar domestic water

7 heaters. Okay?

8 In looking at this, it's not a source of

9 electricity, which is, you know, at least part of

10 the Applicant's purpose. Okay? And we have to be

11 somewhat respectful of that.

12 But, on the other hand, there's like two

13 sides to this equation. There is, okay, on the one

14 hand, generation. But why do they want generation?

15 Well, they want generation to meet a demand. So

16 there is a demand side.

17 And what I got a little confused about

18 was that you put a lot of emphasis on this domestic,

19 solar domestic water heating. But it looked like

20 that was factored in but it was factored in on the

21 demand side. In other words, you can either

22 increase generate, whole demand fixed increased

23 generation to meet it, or you can push demand down

24 and, therefore, push the need for power down there

25 for the generator. Okay?
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1 And I was confused. You didn't seem to

2 acknowledge that -- at least what I gathered from

3 the reply is that in Chapter 8 of the ER, there is,

4 in fact, an analysis of domestic water heating.

5 And, in fact, there is mention of a program that

6 Progress already has in place to try to encourage

7 that.

8 And I was, like I say, confused, with it

9 because you are concentrating on the generating side

10 but you didn't address that, or what?

11 MS. OLSON: Our general difference with

12 what they post as their program is if, in fact,

13 there was an investment by Progress Energy Florida

14 in implementing the delivery of solar hot water as

15 part of their utility services at the level that

16 this other project is being pursued, a much higher

17 percentage of the projected need could be met. So

18 it is, to some degree, a matter of level of priority

19 and investment.

20 ADMIN. JUDGE BARATTA: All right. Let's

21 take a quick look at that, too. Because I noticed

22 there were a couple of numbers that were baited

23 around.

24 One, I think you cited an instance where

25 energy demand was reduced by 8.6 percent, I think.
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1 And another case I think you talk about something on

2 the order of a 20 percent reduction in domestic

3 energy demand. And I think, that's as Progress has

4 correctly characterized it, it's probably for an all

5 electric home as opposed to something, you know,

6 somewhere or somebody using-something other than

7 electricity and combination.

8 But that only counts for, let's say, 20

9 or 25 percent of the electrical demand. The

10 question then becomes: Where does the other 75

11 percent come from? Are we not still looking at the

12 same issue of demand side management versus

13 generating capacity?

14 MS. OLSON: Well, our contentions are

15 that these alternatives have now been adequately

16 addressed and they have been addressed in such a way

17 as to perfunctorily dismiss them. And we would like

18 to see a real analysis of: Well, if you can take

19 care of a quarter of it this way, yeah. So what's

20 the next step. Could you take care of half of it?

21 Could you build just one unit instead of two?

22 That's a significant impact.

23 CHAIRMAN KARLIN: Okay. On solar

24 generation, this application, I think, is pursuing

25 2200 megawatts of electricity. Right? That's what
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1 they, I believe, expect to generate here.

2 What is the -- I mean, is solar anywhere

3 close to that? What is the largest solar plant in

4 the United States? Isn't it like ten mega watts or

5 something?

6 MS. OLSON: Well, you have several

7 pieces in your question. So I would like to start

8 at the front end of your question before I get to

9 the back end of your question.

10 CHAIRMvAN KARLIN: Well, I mean, what is

11 the largest solar plant in the United States that

12 you know of? Do you know?

13 MS. OLSON: I believe that the

14 concentrating solar plants that are designed and

15 under construction will be, you know, multiple

16 megawatts. I'm not going to say they're going to be

17 thousands of megawatts, but they're definitely going

18 to be multiple megawatts.

19 CHAIRM4AN KARLIN: Multiple. Like ten.

20 Right? That's multiple megawatts.

21 MS. OLSON: Yeah.

22 CHAIRMAN KARLIN: As opposed to 2200

23 megawatts.

24 MS. OLSON: We have a PV installation

25 going in, in North Carolina in the mountains that's
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1 going to be two megawatts. It's a little teeny

2 thing.

3 CHAIRMAN KARLIN: Is it realistic? I

4 mean, is it --

5 MS. OLSON: Well, that's the back end of

6 your question. I haven't had a chance to address

7 the front end of your question. And the front end

8 of your question is vital. It is so vital that our

9 policymakers begin go understand that there is --

10 CHAIRMAN KARLIN: Well, we are not --

11 MS. OLSON: Wait, wait.

12 CHAIRMAN KARLIN: We are not

13 policymakers. Okay?

14 MS. OLSON: Okay. But the record is

15 being created --

16 CHAIRMAN KARLIN: We are judges who have

17 to decide.

18 MS. OLSON: Let me just answer the front

19 end of your question.

20 CHAIRMAN KARLIN: We're not

21 policymakers. We are judges.

22 MS. OLSON: Okay. The front end of your

23 question is how do you take a yardstick and compare.

24 And what I'm trying to get at here is if you don't

25 need a transmission line because you are making your
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1 power on your roof, you've got an incommensurate

2 comparison without a nice good technical full-

3 fledged analysis of how to, say if they did solar

4 leasing where they installed PV on everybody's

5 roofs, and they charged them a monthly bill, just

6 like they do right now, how much would they actually

7 have to generate in order to be able to deliver the

8 service as compared to the centralized power that

9 they have to transmit and distribute?

10 And I can't answer that question, but

11 they don't answer that question, either.

12 CHAIRMAN KARLIN: Well, NEPA's rule of

13 reason. Right? They have to look at all reasonable

14 alternatives, but that has to be interpreted under

15 the rule of reason; what is a reasonable

16 alternative. And, I mean, we're not here to -- we

17 can't go to things that are, quote, "remote and

18 speculative." And I think we would hear the -- we

19 hear the Applicants saying, "These are too remote;

20 these are too far." They are beyond any -- they're

21 not going to substitute for 2200 megawatts. That's

22 pie in the sky.

23 Is it realistic? How can we admit that

24 and say it is realistic? I don't know.

25 MAS. WRIGHT: Two minutes.
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1 MS. OLSON: It is absolutely the case

2 that saving energy is cheaper than generating

3 energy. And in a NEPA analysis, there should be --

4 especially when we're talking about tax dollars

5 under the Efie-gy Policy Act and state-mandated

6 tariffs on top of electrical usage, an analysis of

7 whether, in fact, it is, you know, how that money is

8 being spent. Whether it is being spent well.

9 And if you can do something eight times

10 cheaper -- I'm just pulling that number out of the

11 air; I've actually heard higher -- to save energy,

12 and we're talking about the solar hot water as one

13 way to save energy; there are many other ways to

14 save energy. So if we could get into the realm --

15 if we're saying solar hot water could do one quarter

16 of it -- if we could get into the realm of cutting

17 this project in half, I still go back to the fact

18 that's significant, very significant. And the

19 analysis should look at that.

20 CHAIRMAN KARLIN: All right.

21 Go ahead.

22 ADMIN. JUDGE MURPHY: All right. I have

23 a question that may relate in a different way to

24 ultimate objectives of this. And they refer back to

25 your Contention 4(o), and in particular the concept
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1 of decoupling and the Bacchus Exhibit J. And I wish

2 you would just elaborate for a moment on the notion

3 of decoupling.

4 MS. WRIGHT: Time.

5 MS. OLSON: Happily. And, forgive me,

6 but I didn't review Exhibit J. So if I need to

7 comment specifically on that, I won't be able to

8 right this moment.

9 ADMIN. JUDGE MURPHY: I think it's

10 basically an individual's explanation of that

11 concept.

12 MS. OLSON: Okay. Basically the blind

13 alley that we are all in together, right now, is

14 that for a utility corporation energy provider to

15 make more money they have to sell more power and/or

16 they get a guaranteed rate of return on capital

17 investment.

18 So the bigger the capital investment,

19 the bigger the percentage of return they are going

20 to get. Whereas some states have managed to move

21 forward into changing that equation so that things

22 like the efficiency with which energy is used is a

23 service that can be provided by that same energy

24 corporation for which they can be compensed. And it

25 doesn't tie their income to the kilowatt hours
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1 anymore. And there are different models that have

2 been approached in different areas.

3 ADMIN. JUDGE MURPHY: All right.

4 Thank you.

5 CHAIRMAN KARLIN: Thank you. And your

6 time is up. We'll get back to you with your second

7 half.

8 MR. O'NEILL: The printer at the hotel

9 was not working this morning so my little -

10 presentation I did last night I couldn't print out.

11 JUDGE KARLIN: All right. You're going

12 to be high tech on us, huh? Okay.

13 MR. O'NEILL: If it please the Board.

14 In its Final Order granting Petitioner

15 for Determination of Need, issued on August 1 2Lh,

16 2008, the Florida Public Service Commission

17 concluded there was a need for Levy Units 1 and 2.

18 I want to read one paragraph which goes directly to

19 questions that have been asked by this Board and are

20 relevant here.

21 "Progress has predicted a demand side

22 management savings of over 2,000 megawatts of winter

23 demand by the year 2016. Progress is currently

24 under contract to have 439 megawatts of renewable

25 energy available from power contracts before the in-
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1 service dates for Levy Unit 1 and 2. Since these

2 facilities have not yet been built and these

3 facilities rely on unproven technology or fuels,

4 there is a risk that over 250 megawatts of

5 generation from renewable resources would not be

6 available when needed."

7 "Based on the record, we find that there

8 are no renewable energy sources and technologies or

9 conservation measures reasonably available to

10 Progress that might mitigate the need for Levy Units

11 1 and 2 in light of what the record shows were their

12 plans and was a part of their integrated resource

13 plan for those years."

14 This has been decided, and reviewed, and

15 carefully considered. Florida is a leader in

16 renewable energy and demand side management. With

17 respect to the question on --

18 JUDGE KARLIN: Could I ask, is that in

19 the ER somewhere? The part that you just read, is

20 that something that's in the record here?

21 MR. O'NEILL: This is the -- obviously

22 it's not in the ER because the ER was --

23 JUDGE KARLIN: Well, you might've cited

24 that in your ER. I don't know.

25 MR. O'NEILL: Yeah. We've cited it in
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1 our briefs because it is the publically available

2 decision that we've talked about.

3 JUDGE KARLIN: Well, I know you

4 mentioned the decision in your briefs, but I don't

5 know whether that passage was in the briefs.

6 MR. O'NEILL: I don't recall. I don't

7 think the full passage was.

8 JUDGE KARLIN: Okay. Sorry.

9 MR. O'NEILL: The reply -- and, as I was

10 saying, to Dr. Baratta's point, demand side

11 management certainly includes solar water heaters.

12 And that was discussed in the ER in Chapter 8, not

13 in Chapter 9 under Alternatives. So specifically at

14 Chapter 8, page 76 in the ER discusses the use of

15 the solar water heaters to be part of that 2,000

16 megawatts of demand side management.

17 The Petitioners, in their reply, call

18 for some sort of program by Progress to reduce

19 consumption of power and therefore the need to build

20 the proposed reactors. The very issue that I just

21 read the decision of the Public Service Commission

22 that was reviewed and determined that what they were

23 doing was as much as practicable to reduce demand

24 and to rely on renewables.

25 So that with respect to the contentions
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before us, 4(o), Solar Water Heaters; Contention 9,

Demand Side Management Measures; others, Contention

10; and Decentralized Renewable Generation in

Contention 11, all of these have been considered.

And the Licensing Board in Summer noted -- and it is

a very good decision, the one that came out in

February, and analyzing the same thing -- these are

not a substitute for 2,000 megawatts of electric-

based low generating capacity.

CHAIRMAN KARLIN: All right. The Summer

-- there's a dichotomy here and maybe you're

pleading in the alternative. I'm not sure I

understand.

Summer, at least in one part of Summer

decision, there's issues of the Applicant's purpose.

And Judge Abramson has this approach that he's used

in several cases, which you may reflect, that I

might not entirely agree with, which is that once

the Applicant says its purpose is to do base load,

then all of a sudden, you know, the alternatives are

significantly changed and reduced in scope. And I'm

not sure whether that word has such a magical effect

that makes all other alternatives go away.

And you may remember from my dissent in

the North Anna case, where your partner, David
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1 Lewis, was involved.- I think it is our

2 responsibility to look with some skepticism about

3 sort of putting blinders on solely because the

4 Applicant has said its purpose is to generate

5 electricity.

6 So on the one hand you say, "Look, we

7 don't have to look at these alternatives,"' and on

8 the other hand you're saying, "Well, we did look at

9 those alternatives." Which is it?

10 MR. O'NEILL: Actually, what I'm doing

11 is boxing in the decision as best I can. On the one

12 hand I say, with respect to the need, the need that

13 we are seeking to address, we have the decision of

14 the Public Service Commission in a process which

15 considered everything and said what we need here is

16 base load generation.

17 It is both our proposal and the need

18 because in this context, in this situation, the

19 demand side management and renewable alternatives

20 are not going to be acceptable.

21 So rather than just doing the abstract

22 and saying, I want to build base load generation and

23 therefore I don't have to consider these

24 alternatives, what we are saying, we have considered

25 all reasonable alternatives -- the one we didn't
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1 consider, by the way, was the decoupling because

2 that has been -- that's a regulatory issue that's

3 been addressed by the Public Service Commission and

4 rejected. So we didn't address that one. But we

5 did address solar photovoltaic -- that's addressed

6 in Chapter 9 -- and found it was not going to be

7 economically feasible.

8 CHAIRMAN KARLIN: But their point is you

9 dismissed it, you know, out of hand, they would say,

10 because you said the footprint would be far too

11 large; we have a problem; we need too much acreage.

12 And they said, Au Contraire. You know, all you do

13 is put them on everybody's roofs and you don't have

14 any footprint problem at all. Is that a fair

15 criticism? I don't know.

16 MR. O'NEILL: I think it would be a

17 highly unreasonable -- unreasonable alternative

18 because, in the first place, we don't have control

19 of everybody's rooftop.

20 Secondly, and you're saying, well, we

21 can just create the incentives to do it, but that

22 goes to the economics of it.

23 And third, base load generation is still

24 what you need, and we will need a lot more of it if

25 we go to electric cars, by the way.
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1 So, when we look to the future -- we're

2 looking at the future, now. 1617 and beyond --

3 there is a demand that as found by this Public

4 Service Commission for base load generation. And

5 that it will not be met in this time frame by

6 renewables or demand side management.

7 So therefore I think the Summer decision

8 is correct in its analysis that the alternatives

9 that we have to sort of focus on, and debate, and

10 have contentions on, do not include things that

11 can't get there. Our analysis was not to summarily

12 reject it. These companies are looking to do as

13 much as possible in this area.

14 By the way, this administration is

15 throwing money at it, if you're willing to come up

16 and step up and build economically viable

17 alternatives and renewables.

18 But the fact is you can't get from here

19 to there with the demand that the state of Florida

20 says that it is going to see in this time frame. So

21 that's why the Summer decision, which relies also on

22 some other very good court decisions -- the

23 Commission decision in the Clinton ESP is another

24 decision that it relies on, not to mention the

25 Supreme Court's decision in Vermont Yankee --
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CHAIRMAN KARLIN: Well, but the Supreme

Court's decision in Vermont Yankee, what was the

date of that decision?

MR. O'NEILL: Well, I don't think NEPA

has changed that much.

CHAIRMAN KARLIN: -Well, no, it certainly

has. The basis of the Vermont Yankee decision was

that at this point in time, looking at energy

conservation is a little bit pushing the envelope.

These requirements sort of just came into effect. I

can pull the decision out; I've got it right here.

And so at this point in time we thought

it was not reasonable, the Supreme Court said, to

look at energy -- to require NRC to look at energy

alternatives.

MR. O'NEILL: I don't think --

CHAIRMAN KARLIN: But it has changed.

Now it is 30 years later.

MR. O'NEILL: I don't think that their

reliance on that decision was you don't look at

conservation and any alternatives. I think the

reliance was to the principal that you don't have to

look at alternatives that aren't going to

accomplish, in this case as it's moved, the

objectives. And it is a decision that was relied on
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1 by the Court and the Commission.

2 But the point is, is that, in my view,

3 the Summer Board has got it right and that should be

4 persuasive, as well as the Commission and the ESP

5 decision in Clinton, should be persuasive as that we

6 have done. Progress has done everything that it

7 needs to do to meet the requirements of NEPA; to

8 give a hard look at demand side management,

9 conservation, alternatives. We've done what the

10 Petitioner says we should do.

11 And I believe that they have not pointed

12 out where we have been failing in Chapter 9 or

13 Chapter 8 to provide the information that the

14 Commission staff needs to write it's EIS on

.15 alternatives.

16 ADMIN. JUDGE BARATTA: Yes. Having been

17 involved in Clinton, I think that we are bound by

18 what the Supreme Court said. That you don't have to

19 examine all possible alternatives, but only those

20 that can be -- reasonably accomplish your purpose,

21 which is, clearly in this case, is generation of

22 electricity and base load. However, we do have to

23 look at the question of demand side management from

24

25 MR. O'NEILL: Yes.
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1 ADMIN. JUDGE BARATTA: -- the

2 perspective of, you know, what is the need, the need

3 for power. Because we do have to make a decision,

4 or the Commission has to make a decision on that

5 regards.

6 MR. O'NEILL: Yes. Which is why I began

7 my argument by talking about ýhe 2,000 megawatts of

8 demand side management that Progress anticipates --

9 they don't have it today --- that their programs will

10 provide. And that's part of their integrated

11 resource plan in determining that they need 2,000

12 megawatts of base load generation in this time

13 frame.

14 ADMIN. JUDGE BARATTA: Now, where is

15 that spelled out, though, in the application?

16 That's the part I --

17 MR. O'NEILL: The demand side management

18 is spelled out in Chapter 8, in some considerable

19 detail, under the need for power.

20 ADMIN. JUDGE BARATTA: It doesn't

21 quantify that, though, as it did in the PSE, or the

22 Public Service?

23 MR. O'NEILL: I don't believe it has

24 that number because I think that information may be

25 a bit updated in the PSE proceeding on the need
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1 determination.

2 CHAIRMAN KARLIN: On Vermont Yankee, I

3 focus in part upon a section which says -- and I'm

4 not sure what page it is, Lawyers Edition, Page 13?

5 Would that be right?

6 The Court is talking -- the issue in

7 that case is whether or not the NRC needs to look at

8 energy conservation. And the Court said, "Well,

9 we're going-to defer to the Agency; they've been

10 reasonable and they say

11 This is especially -- quote, "This is

12 especially true when the interveners are requesting

13 the Agency to embark upon an exploration of

14 uncharted territory, as was the question of energy

15 conservation in the late 1960's and the early

16 1970's." I mean, we're so -- end quote.

17 I mean, this is not uncharted territory,

18 and which sounds to me like your client has, in

19 fact, gone to some lengths to deal with energy

20 conservation issues, and design -- demand side

21 management issues.

22 But I think Vermont Yankee can be, you

23 know, the Agency sometimes says, "We don't have to

24 look at energy conservation, cite Vermont Yankee.

25 MR. O'NEILL: Where is the rule that
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1 says that?

2 CHAIRMAN KARLIN: NEPA change -- the

3 rule of reason changes as different alternatives

4 become more available in different eras and decades.

5 MR. O'NEILL: Yes. I'm citing it for

6 the general principal rather than the specific

7 application, the conservation in that time era.

8 CHAIRMAN KARLIN: Right. Okay.

9 MR. O'NEILL: And I think that's what

10 Clinton was doing, too. I did not think they were

11 citing that case that, we don't have to look at

12 conservation. I think they were saying, we have to

13 look at things that are reasonable.

14 CHAIRMAN KARLIN: Well, let's look at it

15 this way. There is another sort of nuance here

16 which is the Court, the Supreme Court, the DC

17 Circuit, whoever, looking at the Agency, we're going

18 to -- the Agency has to apply NEPA in its own way,

19 in its own rule of reason.

20 MS. WRIGHT: Two minutes.

21 CHAIRMAN KARLIN: In a sense, we are the

22 Agency, aren't we. We're not a court. We are the

23 Agency, and we might say the Agency because we want

24 to do these things; we need to do these things; we

25 think it is appropriate to do these things. And
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1 presumably the Supreme Court would be equally

2 deferential on the other side if the Agency, you

3 know, the pendulum swung the other direction. Don't

4 you think?

5 MR. O'NEILL: This particular Supreme

6 Court is quite deferential to agencies, I would

7 suggest.

8 CHAIRMAN KARLIN: Yes, yes. Okay.

9 MR. O'NEILL: I have found the hard way

10 recently.

11 CHAIRMAN KARLIN: Oh, okay.

12 Anything more?

13 (No response.)

14 CHAIRMAN KARLIN: I don't think we have

15 any more questions. Thank you, Mr. O'Neill.

16 Staff? Ms. Kirkwood?

17 I see you've got all your Regs. That's

18 very good. That's good.

19 MS. KIRKWOOD: Okay. This is becoming

20 routine. Sara Kirkwood for the NRC staff.

21 The staff believes that its pleading on

22 this subject was fully responsive, so it would happy

23 to answer any questions the Board might have.

24 CHAIRMAN KARLIN: Sorry to disappoint

25 you, but I think your pleading was clear enough and
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1 we really don't have any questions. So, thank you.,

2 1 think that maybe it is the hour of the day or the

3 length, but I think we're okay.

4 MS. KIRKWOOD: Thank you.

5 MS. OLSON: All that carrying for

6 nothing.

7 CHAIRMAN KARLIN: No. It is better to

8 be prepared. Yes, she knows I might ask a question

9 about that C.F.R.

10 MS. KIRKWOOD: They go with me

11 everywhere.

12 CHAIRMAN KARLIN: Good.

13 MS. OLSON: I do have a couple of things

14 to respond to.

15 CHAIRMAN KARLIN: All right. Please

16 proceed.

17 MS. OLSON: Just to put into the record

18 some information that I acquired since I made a

19 pleading, that Progress Energy Florida lost 2,000

20 customers in, I'm not sure it was the last calendar

21 year, but in a year's period recently, is the way to

22 put that. So there is record that demand is going

23 down. I don't know whether it's foreclosures, or

24 flight, or what, but loss of customers is not

25 something they've had in that size recently.
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1 A second point I want to say is, that

2 one of the references that we did provide is a study

3 that references Navigant that was actually

4 commissioned by the Florida Public Service

5 Commission. And that study shows that Florida could

6 have 24 percent of electricity generated in the

7 state, 24 percent from renewable sources by 2020.

8 So the PSC has been weighing in on the

9 viability of renewable energy at a pretty high rate.

10 And, again, I'm not asserting that that's 24-percent

11 of Progress Energy Florida. But, you know, there's

12 good, solid data out there that they could be

13 seriously engaging with.

14 And then finally, base load. I'm sorry.

15 I didn't go through the C.F.R. I don't know if the

16 Agency has a definition of base load. But I would

17 like to go on record saying that in my simple

18 understanding, it means meeting base demand. And

19 that should therefore be open to a decoupling

20 concept in which it's not base load generation, it's

21 base load supply of energy. In other words, if you

22 can supply it 24/7, does it really matter when you

23 generated it?

24 And I think that we all have to look at

25 that today from a very serious perspective,
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1 especially with the invocation of the electric car,

2 which has always dogged me.

3 1 mean, G.E. and Westinghouse made the

4 first generation of reactors, primarily. And they

5 also, if you go through your appliances, made your

6 stove, your refrigerator, your washer, your dryer,

7 your hair dryer, your electric knife, your electric

8 chain saw. I mean, okay, so like there's this weird

9 coupling of the supply and the demand in that

10 corporate world.

11 And yet, if you look at our other

12 citation to Makjani Carbon Free, Nuclear Free -- and

13 I don't know if I'm allowed to give a gift, but I

14 wanted to give the panel his book, if you can accept

15 it. or you can find it online for free.

16 CHAIRMAN KARLIN: I don't think we W~ill

17 be allowed to do that, no.

18 MS. OLSON: Okay. Well, it's a

19 citation. It's available online for absolutely

20 free, the entire text.

21 But the point I'm trying to make here is

22 that the electric car is actually a source for this

23 24/7 delivery of energy under a beautiful model

24 called Vehicle to Grid, where cars are parked in

25 parking lots and plugged in. And they not only get
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1 charged, but they have such great batteries that

2 there is a reserve of power so that they can

3 participate in supplying power to the grid on

4 demand.

5 And so this whole invocation that we

6 have to have these nukes in order to have our

7 electric cars is just plain wrong. And I think that

8 we need to learn -- my last little comment is that

9 energy efficiency is not a new thought. It goes way

10 back, but it requires us to think in new ways.

11 CHAIRMAN KARLIN: Okay. Questions?

12 (No response.)

13 CHAIRMYAN KARLIN:. I don't think we have

14 any questions at this point.

15 Thank you, Ms. Olson.

16 Okay. That concludes, I think, the oral

17 argument on the various contentions that have been

18 proffered. We have specifically said we don't need

19 oral argument on standing or the other issues like

20 the selection of the hearing procedures.

21 So we are now at the point where we will

22 have entertained the closing arguments or closing

23 statements, really. I mean, normally a closing

24 statement argument would be with a jury there and

25 you would summarize the case for the jury. We don't
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1 need that. So five minutes each. Ms. Olson, you're

2 first.

3 MS. OLSON: I think all I really have to

4 say is, thank you, on behalf of our members, on

5 behalf of the Ecology Party members, the Green

6 Ecology Party of Florida members, Green Party of

7 Florida members, Nuclear Information and Resource

8 Service members.

9 And that thank you-extends not only to

10 Your Honors, but to our assistants of paid staff who

11 have helped this proceeding to go forward; to the

12 Nuclear Regulatory Commission who is honoring the

13 long tradition of allowing pro se argument and the

14 hearing of the concerns of the people who will be

15 the most directly impacted, and Progress Energy

16 Florida.

17 It is tremendously important to us that

18 this has happened. And I know I have pleaded the

19 issues of resources. But part of why I personally

20 am here is because this is a very rural area. This

21 area does not have the kind of infrastructure of

22 social development that some other parts of the

23 country have.

24 And I just call on you members of the

25 Panel to really consider the declarations and what
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1 they mean. I know you will, but I am pleading that

2 you consider the impact on the life of people who

3 couldn't afford to hire -- you know, they got me,

4 and I'm doing my best for them. But, it's not about

5 me. It's about the people who live here, and all

6 the other critters, and integrity of the

7 environmental systems, and all of that that we

8 bring. So, thank you.

9 CHAIRMAN KARLIN: Okay. Thank you, Ms.

10 Olson. Thank you.

11 Mr. O'Neill?

12 MR. O'NEILL: I am too wise to give a

13 long, even five-minute closing, at lunch hour.

14 CHAIRMAN KARLIN: Yeah. We planned it

15 that way.

16 MR. O'NEILL: I am, however, reporting

17 on my homework assignments.

18 CHAIRMAN KARLIN: Very good.

19 MR. O'NEILL: You asked the total area

20 of impervious surface, and it is not in the ER that

21 you can find. It's in a Environmental Resource

22 Plan; it's in a State proceeding.

23 As a predicate, for zoning it has to be

24 less than 20 percent, or 20 percent or less. There

25 are about 6,000 acres in the two pieces of property.
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1 And in the plan -- actually I think in the zoning

2 application we have more because we had 20 percent

3 to play with so we just took more.

4 But in the Energy Research Plan, they

5 anticipate approximately 230 acres could be roads,

6 and buildings, and cooling towers, and switch yard,

7 and there is some margin in there. So, out of 6,000

8 acres, that's the total impervious surface as of the

9 - best information we have.

10 CHAIRMAN KARLIN: All right.

11 MR. O'NEILL: The second research

12 project I have failed on, and I apologize. I failed

13 because a very, very bright associate could not find

14 a case that defined and provided any light for this

15 Board on the word "resource" that is in the small,

16 moderate, large, standard definitions that were

17 developed for license renewal, you know,

18 environmental impacts, and based on the CEQ

19 guidelines.

20 So I had her look at the CEQ guidelines

21 and any cases relating thereto, and then I had her

22 look at any NRC proceeding. I did not have her look

23 at all NEPA law, because in my view you can find a

24 NEPA case to say whatever you want, and that wasn't

25 the definition of "resource" in any event.
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1 I went one step further. I called Dave

2 Lewis at 7:30 this morning, because he is "Mr.

3 License Renewal," and asked him if he had any

4 history background for that, and he didn't. He said

5 that it has been truly a decision sort of ad hoc by

6 both the Commission and the reviewers.

7 It does talk about sort of a consensus

8 of the reviewers to determine whether it is small,

9 moderate, or large. But the resource is sort of a

10 rule of what seems to make sense given the resource.

11 And he could not come up with any kind of real

12 enlightenment as to how I can answer that question.

13 I hate to do that, but that's where it

14 is.

15 CHAIRMAN KARLIN: All right.

16 MR. O'NEILL: And the one other thing

17 I'll just say, and perhaps to the Petitioner, is

18 that you all were not at, of course, the

19 Environmental Impact Scoping meeting, in which it

20 was quite large, as far as the public coming. And

21 there were some people there who were against, but a

22 lot of people from the community who said a lot of

23 very nice things about Progress Energy and what they

24 do for this community. And there is the nuclear

25 power plant that has been a neighbor here for many,
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many years that there was tremendous support of.

So the fact of the matter is that

Progress Energy is part of this community, not from

some other state, represents the people here, and

the people appreciate it. Thank you.

CHAIRMAN KARLIN: All right. Thank you,

Mr. O'Neill. Thank you to Progress.

Staff?

MS. KIRKWOOD: The staff waives the

closing.

CHAIRM~AN KARLIN: Oh, what a diplomatic

thing to do. All right. Thank you.

Well, I guess that about sums it up.

I'll give you a little where we go from here.

As indicated at the beginning, we will

adjourn now and go back to our offices and confer

.and discuss this matter up in Rockville, and sort of

sort through where we come down on these

contentions. And then draft up a decision that we

will issue, ruling on the admissibility of these

various contentions.

That's going to take us a little while,

so it's probably going to be, you know, May or even

June, possibly, before our ruling comes out. We

will issue a note that says something to that
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1 effect. And that's where we go from here.

2 1 don't know whether Judge Baratta or

3 Judge Murphy would like to say any closing remarks?

4 ADMIN. JUDGE BARATTA: I would like to

5 thank our courthouse here.

6 CHAIRMAN KARLIN: Yes, that's absolutely

7 right.

8 AIDMIN. JUDGE BARATTA: I would like to

9 thank our host for their outstanding support and the

10 community here for providing us the facility for us

11 to have our hearing at, and for our able court

12 reporter here for putting up with my mumbling and

13 such.

14 CHAIRMAN KARLIN: Judge Baratta is

15 absolutely right. We want to thank Judge Smith,

16 Joseph Smith, for the use of these courtrooms, and

17 the officers who have been here, and everyone else.

18 That's very nice.

19 And we wanted to hold this in Levy

20 County because the facilities are in Levy County.I

21 guess historically the NRC has been down in Crystal

22 River more commonly, but this seemed to be

23 appropriate. And we're glad some members of the

24 public could attend, and we thank the local

25 courthouse staff for their help. Jan Chesser, in
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particular.

So, with that we will stand adjourned,

Thank you.

We are now adjourned.

(Whereupon, at 12:27 p.m., the

proceedings were adjourned.)
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