NRC AND AGREEMENT STATE CONSIDERATIONS

U.S. Nuclear Regulatory Commission (NRC) Considerations

The staff is continuing to consider how to increase attention to safety culture through NRC
oversight programs for licensee and certificate holders. The staff will consider the activities of
the licensees and certificate holders, the existing regulatory framework that applies to those
activities, the risk of the activities, and other factors when making its evaluation. Because of the
diversity among materials licensees and the risk of their activities, the Office of Federal and
State Materials and Environmental Management Programs will prioritize its efforts and
determine the appropriate level of review of certain oversight programs and processes with
respect to the expectations in the final policy statement.

The employee protection requirements in Title 10 of the Code of Federal Regulations (10 CFR)
Sections 30.7, 40.7, 61.9, 70.7, and 71.9 (all entitled “Employee Protection”) are an example of
existing regulatory requirements that address a characteristic of safety culture. Efforts to
increase the attention to safety culture may involve reevaluating these existing requirements
(such as the employee protection requirements) to determine whether they may need to be
modified or supplemented. This would involve evaluating the extent to which the current NRC
requirements address the NRC expectations of safety culture including security in the final
policy statement and the current level of compatibility required by the Agreement States (see
the section below for a more detailed discussion of Agreement State considerations). This
information will allow the NRC to better evaluate whether it needs to conduct a rulemaking to
address safety culture and whether it may be appropriate to re-evaluate the compatibility
category of those requirements. As with the ongoing evaluation of the compatibility category for
the employee protection requirements, the staff will work with the Agreement States on the
reevaluation so as to be fully informed of their views.

With regard to rulemaking, the staff is continuing its broad review of issues related to safety
culture as part of its effort to develop or refine existing oversight processes, consistent with the
existing regulatory frameworks, and to revise the Commission’s policy statement on safety
culture. The current staff review has not determined that a rulemaking is necessary at this time.
As reflected in the proposed draft policy statement, the staff revised the safety culture
components (termed safety culture characteristics in the policy statement) in consideration of
lessons learned to make them more widely applicable and to incorporate the unique aspects of
security. Based on lessons learned, the staff is continuing to refine the reactor oversight
process safety culture enhancements and is continuing its efforts to incorporate areas important
to safety culture into the oversight of new reactor construction. In addition, the staff is
proceeding with the development of the revised fuel facility oversight process. Finally, the staff
is continuing to engage the Agreement States on how best to increase the attention that they
and their licensees give to safety culture. These efforts will provide additional information that
will be useful for evaluating the need for, or benefit of, conducting a rulemaking in this area.

Agreement State Considerations
The NRC administers approximately 3,400 materials licenses, and the 36 Agreement States
administer approximately 18,900 materials licenses. If New Jersey becomes an Agreement

State, approximately 500 licensees would be transferred to the State of New Jersey. Some of
the Agreement State licensees perform activities within NRC jurisdiction under reciprocity. The
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staff is evaluating how the Commission expectations in the final policy statement may be
extended to these licensees.

A policy statement is not considered a rule within the meaning of the Administrative Procedures
Act and cannot be accorded the status of a rule. As a consequence, Agreement States cannot
be required to implement elements of a policy statement, and it cannot be considered to be
binding upon, or enforceable against, NRC or Agreement State licensees. Although the NRC
may express its expectations for Agreement States in a policy statement, these expectations
would not be a matter of compatibility. A policy statement would announce the Commission’s
views on safety culture and security culture and would contribute towards elevating awareness
of the issue to State regulatory authorities and NRC and State licensees. Such a policy
statement announcing the NRC’s interpretation of existing regulations may have some
persuasive impact on courts interpreting similar regulations at both the State and Federal level
but would not bind an Agreement State in implementing its corresponding compatible
regulations.

The NRC does have adequate legal authority under the compatibility standards of the Atomic
Energy Act of 1954 (AEA) to require States to adopt criteria when it is established in a
regulation. Congress added Section 274a in the AEA to clarify the respective responsibilities of
the States and the Atomic Energy Commission with respect to the regulation of byproduct,
source, and special nuclear materials, and establish procedures for the discontinuance of
certain of the Commission’s regulatory responsibilities and the assumption thereof by the
States. The NRC is statutorily required to determine that the State program is adequate and
compatible to protect public health and safety from radiological hazards. The NRC has
described its policy on compatibility and has established compatibility categories in the Federal
Register (FR), in its “Policy Statement on Adequacy and Compatibility of Agreement State
Programs” (62 FR 46517; September 3, 1997). The NRC’s determination includes a review of
the State’s regulations. As a result, NRC regulations have compatibility classifications that
determine the amount of flexibility an Agreement State has in adopting the regulatory
requirements. The NRC would need to follow this rulemaking procedure before requiring States
to implement this policy.

Reevaluations of the compatibility designation of existing requirements would be provided to the
joint NRC/Agreement State Standing Committee on Compatibility which would offer an
independent review and assessment of the staff’'s designations. However, the NRC would need
to perform a subsequent rulemaking if it determines that Agreement States should implement a
program involving the oversight of safety culture or it seeks to make other substantive changes
relating to safety culture or security culture that would be legally binding on NRC and State
licensees.
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