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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
ATOMIC SAFETY AND LICENSING BOARD 

 
Before Administrative Judges: 

 
ASLBP BOARD 

09-876-HLW-CAB01 
William J. Froehlich, 

Chairman 
Thomas S. Moore 

Richard E. Wardwell 
 

ASLBP BOARD 
09-877-HLW-CAB02 
Michael M. Gibson, 

Chairman 
Alan S. Rosenthal 

Nicholas G. Trikouros 
 

ASLBP BOARD 
09-878-HLW-CAB03 

Paul S. Ryerson, 
Chairman 

Michael C. Farrar 
Mark O. Barnett 

 
  
In the Matter of: ) April 28, 2009 
 ) 
U.S. Department of Energy ) 
 ) Docket No. 63-001 
(High Level Waste Repository   ) 
Construction Authorization Application)  ) 
 ) 
 

ERRATA TO ANSWER OF THE U.S. DEPARTMENT OF ENERGY TO THE STATE 
OF NEVADA’S PETITION TO INTERVENE 

 
 It has come to the U.S. Department of Energy’s (DOE) attention that its Answer to the 

State of Nevada’s Petition to Intervene, filed on January 16, 2009, contains an error in 

responding to contention NEV-SAFETY-189 (Patent 27-83-0002).1  The error concerns footnote 

# 119.  Attached is a table (Attachment 1), which identifies the page on which this error occurs 

and identifies the text to be corrected.  Also attached is a replacement for the affected page 

(Attachment 2), which reflects the correction identified in the table.   

 Footnote # 119 of DOE’s Answer to this contention identified administrative errors in the 

License Application regarding the patent ownership and associated patent area acreage of Patent 

                                                 
1  On February 17, 2009, the U.S. Department of Energy submitted “Errata to Answer of the U.S. Department of 

Energy to the State of Nevada’s Petition to Intervene,” which identified minor errors, mostly to citations, on 
nine pages of the 2,048-page document. 
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27-83-0002.  DOE’s Answer correctly stated that the Patented Mining Claim was granted to 

Hollie O. Allen for 182.5 acres.  In doing so, however, the Answer attributed the errors in the 

License Application to errors in a U.S. Department of Interior Bureau of Land Management 

mining claim geographic report.  In fact, that report was not incorrect but was misread by a DOE 

reviewer.  Accordingly, the language from DOE’s Answer regarding the mining claim 

geographic report is now being deleted by the correction submitted today.  This correction 

should have no impact on the Licensing Boards’ deliberations with respect to this contention, but 

is being provided simply to ensure that the record before the Licensing Boards is accurate.  

 
      Respectfully submitted, 

             
      Signed electronically by Alex S. Polonsky 
 
      Donald J. Silverman 
      Alex S. Polonsky 
      Counsel for the U.S. Department of Energy 
      Morgan, Lewis & Bockius LLP 
      1111 Pennsylvania Avenue, NW 
      Washington, DC 20004 
 
      James Bennett McRae 
      Martha S. Crosland 
      U.S. Department of Energy 
      Office of the General Counsel 
      1000 Independence Avenue, SW 
      Washington, DC 20585 
 
Dated in Washington, DC 
this 28th day of April 2009
 



 

 

Attachment 1 
 

ERRATA TO ANSWER OF THE U.S. DEPARTMENT OF ENERGY TO THE STATE 
OF NEVADA’S PETITION TO INTERVENE 

 
Page Number; Footnote Number; 

Line Numbers 
Correction: 

Page 1753;  
Footnote 119 
Line Numbers 6–9 

Delete:  “According to the DOE Land Records report noted 
above (Appendix F), the U.S. Department of Interior Bureau 
of Land Management Mining Claim Geographic Report 
indicates that although the claimant is listed as Hollie O. 
Allen, the claim name is given as Cind-R-Lite.”  

 



 

 

Attachment 2 
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DEN001574941).  And Nevada is aware of this fact because it cites this reference in its 

contention.  Petition at 996.119 

 With respect to actual compliance with waste-isolation requirements, set forth in 

§ 63.121(b), the Application reports that “activities associated with Patent 27-83-0002 have been 

assessed, and that assessment has determined that because the claim is physically remote and 

down the aquifer gradient from Yucca Mountain, the mining activities do not present an adverse 

human action that reduces the ability of the repository to isolate waste.”  SAR at 5.8-5.  The 

contention does not challenge this sufficient assertion of compliance with the regulation.   

 With respect to compliance with § 63.121(c), DOE must exercise jurisdiction or control 

over activities as necessary to ensure that the release and exposure requirements of § 63.111(a) 

and (b) are met.  SAR Section 5.8.3.1 at 5.8-7, sets forth DOE’s general approach to meeting 

these requirements and refers to SAR Section 1.8 for more detailed discussion.  As discussed in 

SAR Section 1.8, doses to individuals within the area of Patent 27-83-0002 did not need to be 

and were not specifically calculated in the SAR because that area is not a location of one of the 

maximum dose receptors that are discussed in SAR Section 1.8.1.4.3.  The maximum dose 

receptors are specified at the locations of the highest annual average and 95th-percentile 

atmospheric dispersion factors for potential radioactive material releases from within the GROA.  

For the general environment, that receptor is at the SSE site boundary (i.e., wind from the NNW) 

119   The contention also raises inconsistencies regarding DOE’s statement of patent ownership and associated 
patent area acreage, but this does not raise a genuine dispute because the patent is not within the proposed 
land withdrawal area.  It also is not material because it is administrative in nature, and therefore would not 
affect the outcome of the proceeding.  See, e.g., Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2 & 
3), CLI-99-11, 49 NRC 328, 333–34 (1999) (“The dispute at issue is material if its resolution would make a 
difference in the outcome of the licensing proceeding.”) (internal quotations and citation omitted).  SAR 
Section 5.8.2.2.1 incorrectly inferred that the plot was “owned” by Cind-R-Lite.  SAR at 5.8-5.  The 
acreage of the plot (stated as 203 acres) also was in error.  The Patented Mining Claim was granted to 
Hollie O. Allen for 182.5 acres. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that copies of the “ERRATA TO ANSWER OF THE U.S. DEPARTMENT OF 
ENERGY TO THE STATE OF NEVADA’S PETITION TO INTERVENE,” have been served on 
the following persons this 28th day of April 2009 through the Nuclear Regulatory Commission’s 
Electronic Information Exchange.   
 
U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board Panel 
Mail Stop-T-3 F23 
Washington, D.C. 20555-0001 
 

U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop O-16C1 
Washington, D.C. 20555-0001 

Administrative Judges 
E. Roy Hawkens, Chief Admin. Judge 
E-mail: erh@nrc.gov 
 
Lawrence McDade 
E-mail: lgm1@nrc.gov 
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U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
 

U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
 
 

CAB 01 
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William J. Froehlich, Chair 
E-mail: wjf1@nrc.gov  
Thomas S. Moore 
E-mail: tsm2@nrc.gov  
Richard E. Wardwell 
E-mail: rew@nrc.gov 
 
CAB 02 
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Anthony C. Eitreim 
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Karin Francis, Paralegal 
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Daniel Hugo Fruchter 
E-mail: Daniel.Fructer@nrc.gov  
Joseph Gilman, Paralegal 
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Hearing Docket 
E-mail: hearingdocket@nrc.gov 
Emile L. Julian, Esq. 
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Zachary Kahn 
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E-mail: eik1@nrc.gov  
Erica LaPlante 
E-mail: eal1@nrc.gov 
Daniel W. Lenehan, Esq. 
E-mail: dwl2@nrc.gov 
Linda Lewis 
E-mail: linda.lewis@nrc.gov 
David McIntyre 
E-mail: David.McIntyre@nrc.gov 
MS Help Desk 

U.S. Nuclear Regulatory Commission  
Washington, DC 20555-0001 
Anthony Barrata 
E-mail: ajb5@nrc.gov 
G. Paul Bollwerk, III 
E-mail: gpb@nrc.gov 
Lauren Bregman 
E-mail: lrb1@nrc.gov 

E-mail: mshd@resource@nrc.gov   
OCAA Mail Center 
E-mail: OCAAMAIL@nrc.gov 
OGC Mail Center 
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Kevin Roach, Esq. 
E-mail: kevin.roach@nrc.gov 
Matthew Rotman 

Margaret Bupp, Esq. 
E-mail: mjb5@nrc.gov 
Sara Culler 
E-mail: sara.culler@nrc.gov 
Joseph Deucher 
E-mail: jhd@nrc.gov 
 

E-mail: matthew.rotman@nrc.gov 
Tom Ryan 
E-mail: Tom.Ryan@nrc.gov 
Andrea L. Silvia, Esq. 
E-mail:alc1@nrc.gov 
Andrew Welkie 
E-mail: axw5@nrc.gov 
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U.S. Nuclear Regulatory Commission  
Washington, DC 20555-0001 
 Jack Whetstine 
E-mail: jgw@nrc.gov  
Mitzi A. Young, Esq. 
E-mail: may@nrc.gov 
Marian L. Zobler 
E-mail: mlz@nrc.gov 
 
 

U.S. Department of Energy 
Office of General Counsel 
1000 Independence Avenue S.W. 
Washington, D.C. 20585 
Martha S. Crosland, Esq. 
E-mail: Martha.Crosland@hq.doe.gov 
Nicholas DiNunzio, Esq. 
E-mail: Nicholas.DiNunzio@hq.doe.gov  
Christina Pak, Esq. 
E-mail: Christina.Pak@hq.doe.gov 
Ben McRae, Esq. 
E-mail: Ben.McRae@hq.doe.gov 
Cyrus Nezhad, Esq. 
E-mail: Cyrus.Nezhad@hq.doe.gov 
 
U.S. Department of Energy 
Office of General Counsel 
1551 Hillshire Drive 
Las Vegas, NV 89134-6321 
George W. Hellstrom, Esq. 
E-mail: george.hellstrom@ymp.gov 

Bureau of Government Affairs 
Nevada Attorney General 
Marta Adams, Chief Deputy AG 
100 North Carson Street 
Carson City, NV 89701 
E-mail: madams@ag.nv.gov 
 

Jocelyn Gutierrez, Esq. 
E-mail:  Jocelyn.Gutierrez@ymp.gov 
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E-mail:  Josephine.Sommer@ymp.gov 
  

Egan, Fitzpatrick & Malsch, PLLC 
Counsel for the State of Nevada 
1750 K Street, N.W., Suite 350 
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Program 
Connie Simkins, Coordinator 
E-mail: jcciac@co.lincoln.nv.us 
Counsel for Lincoln County, Nevada 
Bret Whipple, Esq. 
E-mail: bretwhipple@lcturbonet.com 
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United States Navy 
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Propulsion Program 
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California Department of Justice 
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Susan Durbin 
Deputy Attorney General 
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California Department of Justice 
1515 Clay Street, 20th Floor 
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P.O. Box 490 
Goldfield, NV 89013 
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Alan Robbins 
E-mail: arobbins@jsslaw.com  
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 (electronically signed by) Alex S. Polonsky 
 Alex  S. Polonsky 
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