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ORDER
(Establishing schedule to govern further proceedings)

After reviewing written submissions from the parties’ representatives, and having

conferred with the parties’ representatives during a conference call on April 8, 2009, the Board

adopts the schedule set forth in this Order to govern further proceedings in this litigation.

1.  In their letter to the Board dated April 7, 2009, the parties’ representatives submitted

a “Discovery Disclosure Agreement” regarding the disclosures required by 10 C.F.R. § 2.336. 

That agreement shall govern the parties’ disclosure obligations under Section 336. 

2.   As discussed during the April 8, 2009 conference call, the schedule for the briefing of

the legal issue related to Contention 2 (described in the Board’s March 24, 2009, Order at 37-

38) shall be as follows:
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May 15, 2009 Briefs due on Contention 2 (not to exceed 15 pages)

May 26, 2009 Any Replies to Briefs on Contention 2 (not to exceed 5 pages)

June 25, 2009 Board decision on Contention 2

3.  The parties were not able to reach complete agreement concerning most other

scheduling issues.  In general, the Applicants argue for an expedited schedule.  The NRC Staff

argues that the Board should not establish a schedule until the Staff has established projected

dates for issuing the draft and final Environmental Impact Statement (EIS) and the draft and

final Safety Evaluation Report (SER).  The Staff also contends that, when we issue the

schedule, it should adhere to the milestones for Subpart L proceedings set forth in 10 C.F.R.

Part 2, App. B.  The Petitioners stated they could comply with either proposed schedule. 

The Board agrees with the Applicants that expediting the schedule, when practical, is

“consistent with 10 C.F.R. §§ 2.329(b)(1) and 2.332(c)(1), which encourage Licensing Boards to

consider ways to expedite completion of the proceeding, and with the Commission’s 1998 Policy

Statement on the Conduct of Agency Adjudications, which indicates that Boards should

exercise their authority ‘to shorten the filing and response times set forth in the regulations to

the extent practical in a specific proceeding.’”  Applicants’ Report on Schedule Discussions and

Proposed Schedule at 3 (citing “Policy on Conduct Of Adjudicatory Proceedings; Policy

Statement,” 63 Fed. Reg. 41872, 41873 (Aug. 5, 1998)).  Although the NRC Staff requests that

we defer issuing a case schedule, we are instructed to issue the schedule “as soon as

practicable after consulting with the parties by a scheduling conference . . . .”  10 C.F.R. §

332(a).  It is practicable to issue the schedule now because, even though we do not have the

Staff’s projected dates for issuing the EIS and SER, we can establish a schedule that does not

depend on the specific dates on which the Staff makes those documents available.   We do
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recognize, however, that the Board may not commence a hearing on environmental issues

before the Final Environmental Impact Statement (FEIS) is issued, and may only commence a

hearing with respect to safety issues prior to issuance of the Final Safety Evaluation Report

(FSER) if it “‘will indeed expedite the proceeding, taking into account the effect of going forward

on the staff’s ability to complete its evaluations in a timely manner.’” NRC Staff Motion and

Proposed Schedule at 2-3 (quoting Southern Nuclear Operating Co. (Early Site Permit for

Vogtle ESP Site), CLI-07-17, 65 NRC 392, 395 (2007)).

With these considerations in mind, we have developed the schedules set forth below in

Tables 1 and 2 for the safety and environmental contentions.  

a.  With respect to the safety contentions, the Board finds that commencing a hearing on

the safety issues prior to issuance of the FSER will expedite the proceeding, taking into account

the effect of going forward on the Staff’s ability to complete its evaluations in a timely manner. 

The Board has admitted only two safety contentions (contentions 1 and 2), and one or both may

be resolved without an evidentiary hearing.  Moreover, even if an evidentiary hearing is required

on one or both contentions, we do not believe the hearing will significantly affect the Staff’s

ability to complete the FSER in a timely manner.  We expect that, if a hearing is held on those

contentions, most of the relevant information would come from the Petitioners and the

Applicants, not the Staff.  In addition, it is in the interest of all concerned to have a reasonably

prompt resolution of Contention One, which concerns the Atomic Energy Act’s prohibition

against issuing a license to “any corporation or other entity if the Commission knows or has

reason to believe it is owned, controlled, or dominated by an alien, a foreign corporation, or a

foreign government.”  AEA Section 103(d), 42 U.S.C. § 2133(d).  If granting the combined

license would violate that prohibition, then significant changes may be required if the Application

is to proceed. 
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The Board recognizes that the SER (either in draft or final form) may result in the filing of

new or amended contentions, and that new or amended safety contentions may significantly

affect the schedule.  Therefore, the Board has developed two alternative schedules for safety

contentions.  The schedule on the left side of Table 1 will govern Contentions 1 & 2 if Petitioners

file no new or amended safety contentions.  If Petitioners file new or amended safety

contentions, the right hand schedule will govern both Contentions 1 & 2 and any such new or

amended contentions that the Board admits. 

 TABLE 1

S is the date at which the SER with open items becomes available.
Schedule for contentions 1 & 2 if no new or
amended safety contentions are filed.

Schedule for all safety contentions if new or
amended safety contentions are filed.

S+30 Motion for summary disposition on
contentions 1 & 2

S+30 Motions for summary disposition on
contentions 1 & 2

S+30 Deadline for new or amended
contentions based on SER with open
items

S+60 Written direct testimony
S+85 Board order on admission of new or

amended contentions
S+90 Evidentiary hearing 

S+100 Complete mandatory disclosures
S+115 Motions for summary disposition on

any new or amended contentions
admitted by the Board

S+155 Written direct testimony
S+175 Evidentiary Hearing

90
days 
from
hrg.

Initial Decision on contentions 
1 & 2

90
days 
from
hrg.

Initial decision 

Of course, if new or amended safety contentions are filed and admitted, that might

change our conclusion that commencing a hearing with respect to safety issues prior to

issuance of the FSER will not significantly affect the Staff’s ability to complete the FSER in a
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timely manner.  We can, however, address that issue when and if it arises by amending the

schedule.  

b.  As noted by the NRC Staff, we are not at liberty to hold a hearing on environmental

contentions until the FEIS is issued.  But we may, after taking into account the factors listed in

10 C.F.R. § 2.332(b), adopt a schedule that complies with that limitation but otherwise imposes

shorter deadlines than those reflected in the Appendix B milestones.  In this proceeding, we

have admitted only one environmental contention (Contention 7), and, in the form we admitted

it, the contention presents a relatively narrow issue concerning information Petitioners contend

should have been included in the Applicants’ Environmental Report.  Therefore, we believe that

Contention 7 should proceed on a more expedited basis than provided in the milestones,

consistent with “the NRC’s interest in providing a fair and expeditions resolution of the issues

sought to be adjudicated by the parties in the proceeding.”   10 C.F.R. § 2.332(b).  

As with the safety contentions, however, the filing of new or amended environmental

contentions may significantly affect the schedule.  Accordingly, the schedule on the left hand

side of Table 2 will apply only if Petitioners file no new or amended environmental contentions. 

The right hand schedule applies if Petitioners file new or amended environmental contentions,

and will govern both Contention 7 and any new or amended environmental contentions that the

Board admits.
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TABLE 2

F is the date at which the FEIS becomes available for review
Schedule if no new or amended
environmental contentions are filed.

Schedule if new or amended environmental
contentions are filed

F+30 Motion for summary disposition of
Contention 7

F+30 Motion for summary disposition of
Contention 7

F+30 New or amended environmental
contentions filed

F+60 Direct written testimony for
contention 7

F+85 Order on admission of new or
amended contentions

F+90 Hearing F+100 Complete mandatory disclosures
F+115 Motions for summary disposition of

any new or amended contentions
admitted by the Board

F+155 Written direct testimony
F+175 Hearing

90
days
from
Hrg.

Initial decision on contention 7 90
days
from
hrg.

Initial decision 

4.  The deadlines provided for new or amended contentions do not modify Petitioners’

obligation to file any such contentions in compliance with 10 C.F.R. § 2.309(f)(2), including but

not limited to the requirement Section 2.309(f)(2)(iii) that any new or amended contention must

be submitted “in a timely fashion based on the availability of the [new] information.”  Thus, for

example, if Petitioners learn of relevant new information in the Draft EIS, they should file any

new or amended environmental contentions based on that new information promptly, as

required by Section 2.309(f)(2), rather than relying on the deadline in the schedule for filing new

or amended contentions after issuance of the FEIS.
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1 Copies of this Order were sent this date by the agency’s E-Filing system to the
counsel/representatives for: (1) Joint Petitioners Nuclear Information and Resource Services,
Beyond Nuclear, Public Citizen Energy Program, and Southern Maryland Citizens Alliance for
Renewable Energy Solutions; (2) UniStar Nuclear Operating Services, LLC and Calvert Cliffs-3
Nuclear Project, LLC; (3) NRC Staff; and (4) State of Maryland.

5.  The Board understands that modifications of the schedule may be appropriate based

on future developments.  Any motion for an extension or enlargement of time or other

modification should be filed when the party learns of the facts and circumstances establishing

the need for modification of the schedule.  A party filing such a motion should first attempt to

resolve the issue with the other parties, and if unable to do so must include in it’s motion the

certification required by 10 C.F.R. § 2.323(b).  

It is so ORDERED.

FOR THE ATOMIC SAFETY
   AND LICENSING BOARD1

                 /RA/                              
Ronald M. Spritzer, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
April 22, 2009
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