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MOTION TO STRIKE ENTERGY’S CONTENTION MOOTNESS ARGUMENTS

L INTRODUCTION

_ ‘in accordance with 10 C.F.R. '§ 2.323(c), Entergy Nuclear Operations, Inc. (“Entergy”), '
hereby responds to New York State’s (“NYS"’) Motion to Strike Entergy’s Mootness. Argument from
its March 24, 2009 Answer to the State of New York’s DSEIS Contentions (“Motion”), filed on
April 1, 2009. NYS requests that the Atomic Safety énd Licensihg-Board (“Boérd”) strike those
portibns of Entergy’s March 24, 2009 Answer to NYS’s recently-filed new and amended |
environmental contentions (“Answer”), m whichiEntergy asserts that admitted contentions NYS-9
and N'YS-17 are moot as a matter of 1aw.’ Entergy opposes the Mofion]and requésts that it be denied
for the reasons set forth below. | |

In short, contrary.to NYS’s claim, Entergy did rot _submit an unauthorized de facto motion
seeking “affirmative action by the Board.”? Rather, Entergy‘presented valid claims of contention .
mootness in its Ansi&er as expressly permitted by confrolling Commission case bl’zviw, which holds that

a mobted contention of omission “must be disposed of” by the Board or appropriately “modified” by

' Motion at 9 (citing Answer of Entergy Nuclear Operatiéns, Inc. Opposing New and Amended Environmental

Contentions of New York State at 2-3, 11-12, 17-19, 27, 37-39 & 66 (Mar. 24, 2009) (“Entergy Answer™)). -
1d. at 2. ' ‘
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the sponsoring intervenor.” Accordingly, NYS’s derivative arguments that Entergy’s mootness
claims are “untimely” and “evade” the cqnsultation réquifément of 10 C.F R. §2.323(b) also lack
mérit. Those arg“uments _rest.squarelyv on the erroneous premise thé_t Entergy was requfred to file a
motion pursuant to 10 C.F.R. § 2.323 to present its mootness claims. In' any event, becaﬁse NYS has
suffered no clear prejud_ice or harm, i.ts request to strike substantial portions of Entcrgy’s Answer is
unwarranted. Indeed, the Motion seeks extraordinary rcliéf and already has .precipitated additional |
'ﬁlings that may very well have no iaterial bearing on the Board’s substantive contention hmotness
“and admiésibility determinations.

| IL. DISCUSSION

A. Entergv'Neither Submitted, Nor Was Required to Submit, a “Motion” Under 10 C.F.R.
§ 2.323 Because NYS-9 and NYS-17 Must Be Dismissed as Moot By Operation of Law

Contrary‘ to NYS’s assertion, Entergy did not submit a “motion,” de facto o; otherwise,
explicitly requesting “afﬁrmétive action” by the Board in this case.* Nor did Entergy have any
obligation to do so. Rather, as Entergy argued in its Answer, Contenﬁons NYS-9 and NYS-17
“must’.’ be dismissed as moot by operation of law, because the NRC Staff’s DSEIS has cu?ed the
“omissions” alleged th»erein.5 Commission case law, iﬁcluding the USEC decision, makes this
abundantly clear.® -

In its seminal MéGuire decision, the Commission stated categorically that? “where a

contention based on an applicant’s environmental report is ‘superséded by the subsequent issuance of .

licensing-related documents’ — whether a draft EIS or an applicant’s response to a request for

3 Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Units 1& 2), CL1-02-28, 56
NRC 373, 382-83 (2002).

Motion at 2.

See Entergy Answer at 19 (stating that “NYS-17 must be dismissed.as moot”) id. at 37 (stating that NYS-9 “must be
dismissed as a matter of law”).

8 See USEC, Inc. (American Centrifuge Plant), CLI-06-9, 63 NRC 433, 44445 (2006) (“USEC™).



~ additional information — the contention must be disposed of or modified.”’ Thé Co111111i§si011 did
not state that suéh a contention may be dismissed, subject only to the filing of a dispositi@ motion by
the applicant or NRC Staff. Rath(.ar,. it emphasized that it is “incumbent upoﬁ” the intervenors to
amend their previously-admitted contenfion in re_spbnse to new (i.e., omission—curing) information
sﬁppiied by 'the‘applicant or Sta_ff.g Thué, the burden is on NY'S to deinonstrat_e either thét its original
| : . { ) .

contentions of omission are still viable, or that it has'sﬁbmitted_ specific, admissible'challenges_to the |
new information in the form of new or amended contentions.

The Commission’s more recent statements in USEC are a logical extension of the mootness
. doctrine discussed in McGuire. In fact, quoting its fuliﬁg in McGuire., the C01nmis§ion reiterated
that, where a contention alleges the omission of particular information or an issue. from an
application, and the NRC Staff’s draft EIS addresses the omissioﬁ, the contention “is moot” and
accordingly ‘;_must be disposed of or modified” as a mat;er of law.” Based on this esfablished legal
principle, the Commission' made ciear that “resolution of fhe mooted contentio_n‘réquires no more

»10 YWhile the Commission

than a finding by the p’resi‘d‘ing officer that the matter héé become ﬁoot.
noted that “this might be accomplished through a motion for summary dispdsition,” such a motion 1s
not the sole and exclusive vehicle for Board disposition of a mooted cor.ltention.l " Thus, if such
action can be based solely on a finding by thé presidihg officer, there is no requirement that Enfergy
must request such action through a dispositive motion,}

Indeed, other Boards have dismisséd contentions of omissioh as moot in the absence of a

dispositive motion. For example, in the Oyster Creek license renewal proceeding, the Board applied

the mootness doctrine in rejecting a contention submitted by the intervenors as part of a motion to

7 McGuire, CL1-02-28, 56 NRC at 382-83 (emphasis added).

¥ 1d at382. ‘ . .

®  USEC, CLI-06-9, 63 NRC at 444 (quoting McGuire, CLI-02-28, 56 NRC at 383).
% Jd at 444-45 (emphasis added).

""" Id. at 445 (emphasis added).



reopen the record.'? Citing A/[cGuii'e,’tl'le', Board stated: “As with all contentions~ of omission, if the
applicént [61‘ Staff] supplies the missing information — or, as relevant here, . . . performs the omitted
énalysis.—‘ the contention is moot.”"? Thg Board fouﬁd th-at the applicant’s docketed fesljonsé to a
Staff request for additional information (“‘RAI”) provided a conﬁnﬁatory fatigue analyéis of'the
Oyster Cre¢k recirculation nozzle, thereby‘curing‘ the'alleged omission.

Notébly, the Oyster Creek Board did not requiré the submittal of a dispositive motion. The
Board, moreover, rejectedwthe intervenors’ argum.ent that the Board'should "‘ignore” the applicant’s
RAI response because it “Was.ﬁot an authori,ééd pleading.”"* In so doing, the Boafd found that
“[n]either law nor logic supports [the intervenors’] assertion that this Board is._fOrecloséd from
considering docketed licensing material that has been submitted to the Board and that, on its face,
~ appears to be relevant to the disposition of a pending motion.”"? Oﬁ appeal, the Commission agreed
with t};e Board, ﬁndl;ng the intervenors’ procedural argument to be “simply incorrect.”'® Citingv
McGuire, the Commission concluded that the Board"‘did not err’”’ in finding that the appliCant"é
-submitfal of its cbﬁﬁrmatory analysis rendered the coﬁtention of omission moot.'” Importantly and

contrary to NYS’s assertions, these principles apply to both proposed and admitted contentions.'s

See AmerGen Energy Co., LLC (License Renewal for Oyster Creek Nuclear Generating Station), LBP-08-12, slip op.
at 15-18 (July 24, 2008) (“Because AmerGen has cured the omission alleged in Citizens’ newly proffered contention,
the April 18 motion to reopen the record in order to add a new contention has been rendered moot.” And because
Citizens’ motion is moot and, thus, no longer raises a litigable controversy, it fails, deﬁmtlonally and functionally, to
present a significant safety issue.”).

Id., slip op. at 17 (emphasis added).
' Id, slip op. at 16 n.13.
5o '

AmerGen Energy Co., LLC (License Renewal for Oyster Creek Nuclear .Generating Station), CLI-08-28, slxp op. at 25
n.72 (Nov. 6, 2008).

1d. (citing McGuire, CLI-02-28, 56 NRC at 383; Entergy Nuclear Vt. Yankee L.L.C. (Vt. Yankee Nuclear Power
Station), LBP-05-24, 62 NRC 429, 431 (2005)).

For example, in the LES proceeding, the Board dismissed portions of two environmental contentions as moot in its
partial initial (i.e., merits) decision on admitted NEPA contentions, finding that the omissions alleged by the
intervenors had been cured. La. Energy Servs., L'P. (Nat’l Enrichment Facility), LBP-05-13, 61 NRC 383, 410-11,
424-26 (2005), aff"d, CLI-05-28, 62 NRC 721, 723 (2005). In one instance, the Board found that the Staff had
supplied the necessary technical explanation in response to intervenor interrogatories and in prefiled testimony. /d.
““‘As a consequence, the Board conclude[d] that the omission alleged in this contention has been cured, and [that] the



NYS attempté to avoid a similar outéome vhere by suggesﬁng that the Cémmission’s
discussion of the mootness doctrine in USEC is “dicta” and “not applicable outside of the
circumstances local to the case.”! These arguments lack merit. As shown ébove, the mootness
principles set forth in McGuire and USEC are controlling and apply to a/l contentions of omission—
'whethér proposed or acinditted%and at all stages of a procéeding. The Cmmﬁiss_ion’s stétements n
USEC thus amplify ona well-established adjudicatory principle, and may not simply be dispensed
with as'procedurally—inapposi.te “dicta,” as NYS wrongly claims.® Nor are the Commission’s
statements “equ.ivocal.”21 When an alleged omivsvsion is éured, dismissal of the mooted contention is
_requifed as a matter of law. Even if §u¢h action requires some reflective assessment of new factual
information by thé Board (as the Commission acknowledged in USEC)‘,22 dismissal of a mooted
contentlon is not conditional upon the filing of a dlsposmve motlon Underscormg the weakness of

NYS’s position, NYS cites no legal authority to support a contrary conclusion.?

DEIS [was] no longer defective in the alleged resbect Id. at 411. The Board expressly applxed the Commission’s
McGuire holdmg and did not require the ﬁlmg of dispositive motions. /d..

% Motion at 5-6. . _ . ' !

20 See Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, & 4), ALAB-577, 11 NRC 18,
29 (1980) (“Whether or not the Licensing Board is right in’its characterization of [the Commission’s] statement as
dicta, it nonetheless must be accepted as reflecting the view of the Commission on the point at that time.”).

< Motion at 6-7.

. USEC, CLI—06—9, 63 NRC at 445 n.65 (“We consider it prudent, however, for the Board to have had some
documentation in hand from the applicant . . . or from the NRC Staff, in the form of an environmental impact
statement, prior to considering the environmental report omission to have been cured.”).

Notably, in another licensing proceeding, where an applicant opted to file a motion to dismiss a contention on
mootness grounds, the Board rejected the motion due to the applicant’s failure to comply with the certification
requirement of 10 C.F.R. § 2.323(b). Nonetheless, the Board stated that, “we will, upon our own motion, enter an
order dismissing [the contention] as moot.” Pa’ina Hawaii, LLC (Material License Application), No. 30-36974-ML,
Licensing Board Order at 2 (Jan. 25, 2007) (unpublished) (emphasis added).

NYS’s argument that Entergy’s allegedly “expansive interpretation” of USEC requires an unauthorized “regulatory
amendment” rings hollow. Motion at 7. Contrary to NYS’s claim, the Commission has broad authority to fashion its
own procedural rules and, as appropriate, to develop or modify procedures through the adjudicatory process.” See,
e.g., Citizens Awareness Network, Inc. v. United States, 391 F.3d 338, 352 (1st Cir. 2004) (citations omitted) (“As a
general principle, agencies have broad authority to formulate their own procedures—and the NRC’s authority in this
respect has been termed particularly great.”); Nat 'l Whistleblower Ctr. v. NRC, 208 F.3d 256, 258 (D.C. Cir. 2000)
(holding that the Commission did not abuse its discretion in adopting, in an individual adjudicatory proceeding and
without resort to notice-and-comment rulemaking, the “unavoidable and extreme circumstances” test for assessing
requests for extensions of time to file contentions). '



B. Eutérgy’s Mootness Aréuments Have Not Caused “Manifest Injustice” or Otherwisc
Resulted in Anv Prejudice or Harm to NYS

NYS also claims that application of the Commission’s mootness doctriﬁe here “would work a
manifest injustice on intervenors.f25 This arguinent also lacks merit bécause NYS has sﬁffered no
prejudice an_d', as NYS acknowledges, Entergy cértainly did not intend to cause any prejudice to.
NYS.2 Inits March 31, 2009 Reply, NYS speciﬁcally resbonded to Entergy’s arguments concerning
the mootness of admitteci contentions NYS-9 and NYS-17.2" As the Oyster Creek Board explained,
an intervenor’s “submission of a pleading discussing the impfn‘t of the [asserted omission-curing
informationj obviate[s] any potential procedural prejudice.””® In this regard, NYS fails to explain
why a 10-day response window (per 10 C..F.-R. § 2.323(c)), és Qpposed toa 7—day response window
(per 10 C.F.R’.:§ 2.309(h)(2)5 is necessary to avert “manifest injustice.”” Nor doeé it demonstrate
tha;t its substantive “right to adjﬁdicate issues at the hearing” has been in any way curtailed.*® In the
end, the Board will decide whether NYS-9 and NYS-17 ére, in fact, mdot, fully informed by the
respective afguments of all affected parties; i.e., Entergy, NYS, and the NRC Staff. Thus, in seeking

to strike Entergy’s mootness claims, NYS elevates form over substance.

Motion at 7.

As NYS itself acknowledges, its Motion stems from a “good faith disagreement” between the parties regarding the
appropriate procedural vehicle for raising mootness claims. Motion at 2.
27

See State of New York Combined Reply to Entergy Nuclear Operations, Inc., and NRC Staff in Support of
* Contentions 12-A, 16-A, 1_7-A,' 33, and 34 (“Combined Reply”) at 29-32 (Mar. 31, 2009).

" Opster Creek, LBP-08-12, slip op. at 16 n.13.

Clearly, NYS could have requested an extension of time from the Board in which to file its Reply, but did not raise
this possibility during the parties’ consultations. N'YS previously has sought and received significant extensions of
time in this proceeding. Curiously, NYS was able to prepare its 9-page Motion and file it on April 1, 2009, one day
after it filed its Combined Reply. '

® Motionat7.
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C. NYS’s Allegations of Noncompliance with 10 C.F.R. § 2.323 are Misplaced and
Irrelevant Given that Entergy Neither Filed, Nor YWas Required to File, a “Motion”

Much of NYS’s Motion is devoted to the notion that Entergy violated 10 C.F.R.. § 2.323 by
submitting .an “untimely” motion and “evading” the consultation requirement.’! These arguments are
’ 'mi'splaced and irrelevant. As explained above, Entérgy was not req.uir(_adbto present its mootness
claims aé part of a dispositive motion filed pursuant to Section 2.323. Accordingly, the 10-day timé
limit and consultation require‘ment do not apply. ‘Moreover, eveﬁ if Entergy had opted to proceed via
motion, a _lb—day time limit does nbt apply to the ﬁling of ‘di‘spositive motions.** In any case, Entergy
acted in good faith baéed upon its intérpretation of applicable Commission case law, and certainly
did not intend to “evade” or ﬂéut NRC procedural requirements or related Board directives. Finélly,
the approach taken by Entergy is fully consistent with the prudential conéide'rations underpinning the
Commission’s mootness doctrine, which include, afnong other things, ensuring thatithere exists an
“actual genuine dispute” or litigable controversy and avoiding “unnecessary additional work for the

parties.””?

Id. at 3-5. Again, Entergy objects to any suggestion that it has attempted to “evade” consultation with NYS,
especially given the parties’ mutual understanding that NYS’s Motion flows from a “good faith disagreement.”

210 C.F.R. § 2.1205 (Subpart L) provides only that “motions for summary disposition may be submitted to the

presiding officer by any party no later than forty-five (45) days before the commencement of hearing.” 10 C.F.R.
§ 2.710 (Subpart G) states only that “[sJummary disposition motions must be filed no later than twenty (20) days after -
the close of discovery.” This Board has not yet established a specific deadline for filing dispositive motions. See - -
Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 and 3), Nos. 50-247-LR and 50-286-LR,

" Memorandum and Order (Summarizing Pre-Hearing Conference) at 5-6 (Feb. 4, 2009) (unpublished) (noting that the
Board would set a deadline for submission of dispositive motions later in the proceeding).

3 McGuire, CLI-02-28, 56 NRC at 383; USEC, CLI-06-9, 63 NRC at 445 n.65.



III. CONCLUSION

For the reasons stated above, NYS’s Motion should be denied._ The Motion lacks an
adequate basis in law or fact. Furthermore, NYS has not shown that Entergy’s claims of contention
mootness have resulted in prejudice or other cognizable harm to it, much less any prejudice

commensurate with the extraordinary relief sought in the Motion.
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