April 9, 2009

The Honorable Edward J. Markey
United States House of Representatives
Washington, D.C. 20515

Dear Congressman Markey:

On behalf of the U.S. Nuclear Regulatory Commission (NRC), | am responding to your
letter of March 10, 2009, in which you express concern about the potential outcome of the
pending lawsuit between the Northwest Interstate Compact on Low-Level Radioactive Waste
Management (Compact) and EnergySolutions, Inc. The litigation relates to EnergySolutions'
application before the NRC to import low-level radioactive waste from Italy for disposal at
EnergySolutions' radioactive waste disposal facility in Clive, Utah. You have requested that the
Commission provide answers to specific questions regarding the lawsuit as it relates to
EnergySolutions' import application and an additional question pertaining to disposal of
depleted uranium. The Commission's responses to your questions are provided in the
enclosure. | can assure you that the Commission is cognizant of the concerns that you have
expressed about importation of foreign waste.

Sincerely,

/RA/
Dale E. Klein

Enclosure:
As stated



Response to questions regarding the lawsuit as it relates to EnergySolutions'
import application and an additional question pertaining to
disposal of depleted uranium

QUESTION 1. Is it the view of the Commission that the Compact has authority over the
Clive facility and may determine which wastes can be disposed of there?
Please explain the authorities and responsibilities over the Clive facility of
the Northwest Compact, the state of Utah, and the Commission.

ANSWER

Whether the Compact has authority over the Clive facility under the Low-Level Radioactive
Waste Policy Amendments Act of 1985 and the Low-Level Radioactive Waste Policy Act of
1980 (LLRW Acts) is the precise issue before the federal district court in Utah. As a health and
safety regulator acting under the Atomic Energy Act of 1954 (AEA), the NRC has no particular
expertise on issues relating to the scope of the Compact's legal authority over the Clive facility
under the LLRW Acts. The Commission therefore has formulated no position on the legal
issue, which is now pending before the federal court in Utah and is squarely within that court's
province.

Utah is responsible for regulating the Clive facility as an Agreement State pursuant to Section
274 of the AEA. Under AEA § 274, Utah's health and safety regulations must be compatible
with the NRC's regulations. In light of Utah's status as an Agreement State, the NRC does not
directly regulate the Clive facility.

QUESTION 2. Does the Commission have any statutory authority to differentiate
between foreign-generated and domestic low-level waste? If so, what,
and what is the Commission doing to assert its authority in this case?

ANSWER

The AEA authorizes the import of radioactive material if domestic health and safety and
common defense and security licensing criteria are satisfied, regardless of whether imported
material is of foreign or domestic origin. Thus, overall the Act does not distinguish between
domestic and foreign waste. The NRC's statutory role in evaluating a low-level radioactive
waste import application is a regulatory one, limited to ensuring that the proposed import can be
accomplished safely and securely in accordance with all applicable laws, and that the material
will be accepted by an authorized recipient. NRC regulations provide that the NRC will issue a
license to import low-level waste if it determines that issuance of the license would not be
inimical to the common defense and security or constitute an unreasonable risk to the public
health and safety and that "an appropriate facility has agreed to accept the waste for
management or disposal." See 10 C.F.R. §§ 110.43 and 110.45(b).
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QUESTION 3. If the court decides in favor of EnergySolutions that the Northwest
Compact does not have authority to regulate the Clive facility, could the
NRC prevent the importation of foreign commercial nuclear waste to the
Clive facility?

ANSWER

EnergySolutions' import application is the subject of hearing requests currently pending before
the NRC. In light of the adjudicatory posture of the import application, the Commission cannot
now prejudge its decision on the application in the event that EnergySolutions ultimately
prevails in the courts. The Commission's decision on the import application will depend on
whether the domestic health and safety and common defense and security licensing criteria are
satisfied, and that the material will be accepted by an authorized recipient

QUESTION 4. If the court decides in favor of EnergySolutions, what would prevent any
corporation from importing foreign low-level waste for disposal in the
United States, in a Compact state or otherwise?

ANSWER
As noted in our response to question 3, the Commission would evaluate each application to
determine whether our import licensing criteria have been satisfied.

QUESTION 5. It is my understanding that EnergySolutions also seeks to dispose of
depleted uranium at the Clive facility. | further understand that the Utah
state license under which EnergySolutions operates specifies that the
facility shall not be allowed to dispose of any radioactive waste greater
than Class A, as defined in 10 CFR 61.55. Does depleted uranium pose
health or safety risks different in any way from wastes commonly
classified as Class A? Over time, would depleted uranium pose health or
safety risks different in any way from wastes commonly classified as
Class A?

ANSWER

A March 19, 2009 letter, from Representatives Markey and Matheson (copy attached) to the
Commission, expressed concerns about the safe and secure disposal of depleted uranium (DU)
and the impact any NRC decision may have on other radioactive materials. The response to
Question 5 will be included with our response to this March 19" letter, which will also be
provided to Representative Gordon.



Identical letter sent to:

The Honorable Edward J. Markey
United States House of Representatives
Washington, D.C. 20515

The Honorable Bart Gordon
United States House of Representatives
Washington, D.C. 20515

The Honorable Jim Matheson
United States House of Representatives
Washington, D.C. 20515
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