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CCNPP3COLA PEmails

From: Laura Quinn
Sent: Wednesday, February 11, 2009 5:12 PM
To: Thomas Fredrichs; Michael Mazaika; Gerry Stirewalt; Richard Emch; Jay Lee; Harriet Nash; 

Daniel Mussatti; Seshagiri Tammara; George Cicotte; Sara Bernal; Edward Fuller; Henry 
Jones; Norma Garcia-Santos; John Cook; Eric Weiss; Allen Fetter; James Shepherd; Stan 
Echols; Parkhurst, Mary Ann

Cc: Adam Gendelman; James Biggins
Subject: Contentions for Calvert Cliffs

Below attached are the contentions for Calvert Cliffs.  Please review.  There will be a pre-hearing conference 
on February 20th.  I will send out an email right after this with that info. 
Thanks 
Laura 
 
_____________________________________________ 
From: Adam Gendelman  
Sent: Wednesday, February 11, 2009 8:51 AM 
To: Laura Quinn 
Subject: FW: Documents for Moot argument for prehearing conference for Calvert Cliffs Nuclear Power Plant Unit 3 
 
 
 
 
_____________________________________________ 
From: Adam Gendelman  
Sent: Monday, February 09, 2009 4:22 PM 
To: Adam Gendelman; Kathryn Winsberg; Ann Hodgdon; James Biggins; Jody Martin; Joseph Gilman; Laura Goldin; 
Marcia Carpentier; Michael Spencer; Patrick Moulding; Sarah Price; Robert Weisman; Sara Brock; John Rycyna; Thomas 
Fredrichs; Theresa Clark 
Subject: Documents for Moot argument for prehearing conference for Calvert Cliffs Nuclear Power Plant Unit 3 
 
 
Greetings, 
 
In anticipation of the moot argument, attached are the joint petitioners' petition and reply, and the NRC staff 
and applicant answers. 
 
Adam Gendelman 
Attorney 
Office of the General Counsel 
New Reactor Programs 
U.S. Nuclear Regulatory Commission 

Petition 
CCNPP3.pdf

Applicant Answer 
CCNPP3.pdf

Staff Answer 
CCNPP3.pdf

Reply CCNPP3.pdf

 
 
-----Original Appointment----- 
From: Adam Gendelman  
Sent: Monday, February 09, 2009 4:07 PM 
To: Kathryn Winsberg; Ann Hodgdon; James Biggins; Jody Martin; Joseph Gilman; Laura Goldin; Marcia Carpentier; 
Michael Spencer; Patrick Moulding; Sarah Price; Robert Weisman; Sara Brock; John Rycyna; Thomas Fredrichs; Theresa 
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Clark; Adam Gendelman 
Subject: Moot argument for prehearing conference for Calvert Cliffs Nuclear Power Plant Unit 3 
When: Wednesday, February 18, 2009 9:00 AM-11:00 AM (GMT-05:00) Eastern Time (US & Canada). 
Where: O14F3-OE Conference Room 
 
 
Greetings, 
 
The moot argument for the Calvert Cliffs, Unit 3 prehearing conference is scheduled for 9:00 am on 
Wednesday, February 18, 2009 in the OE conference room, O14F3.  All who can attend are appreciated. 
 
Thanks, 
 
 
Adam Gendelman 
Attorney 
Office of the General Counsel 
New Reactor Programs 
U.S. Nuclear Regulatory Commission 
 



 
 
Hearing Identifier:  CalvertCliffs_Unit3Cola_Public_EX  
Email Number:  671  
 
Mail Envelope Properties   (DC2088DF7F51A8499309AA4A35D0C1E01C9FDDEA75)  
 
Subject:   Contentions for Calvert Cliffs  
Sent Date:   2/11/2009 5:12:16 PM  
Received Date:  2/11/2009 5:12:00 PM  
From:    Laura Quinn 
 
Created By:   Laura.Quinn@nrc.gov 
 
Recipients:     
"Adam Gendelman" <Adam.Gendelman@nrc.gov>  
Tracking Status: None  
"James Biggins" <James.Biggins@nrc.gov>  
Tracking Status: None  
"Thomas Fredrichs" <Thomas.Fredrichs@nrc.gov>  
Tracking Status: None  
"Michael Mazaika" <Michael.Mazaika@nrc.gov>  
Tracking Status: None  
"Gerry Stirewalt" <Gerry.Stirewalt@nrc.gov>  
Tracking Status: None  
"Richard Emch" <Richard.Emch@nrc.gov>  
Tracking Status: None  
"Jay Lee" <Jay.Lee@nrc.gov>  
Tracking Status: None  
"Harriet Nash" <Harriet.Nash@nrc.gov>  
Tracking Status: None  
"Daniel Mussatti" <Daniel.Mussatti@nrc.gov>  
Tracking Status: None  
"Seshagiri Tammara" <Seshagiri.Tammara@nrc.gov>  
Tracking Status: None  
"George Cicotte" <George.Cicotte@nrc.gov>  
Tracking Status: None  
"Sara Bernal" <Sara.Bernal@nrc.gov>  
Tracking Status: None  
"Edward Fuller" <Edward.Fuller@nrc.gov>  
Tracking Status: None  
"Henry Jones" <Henry.Jones@nrc.gov>  
Tracking Status: None  
"Norma Garcia-Santos" <Norma.Garcia-Santos@nrc.gov>  
Tracking Status: None  
"John Cook" <John.Cook@nrc.gov>  
Tracking Status: None  
"Eric Weiss" <Eric.Weiss@nrc.gov>  
Tracking Status: None  
"Allen Fetter" <Allen.Fetter@nrc.gov>  
Tracking Status: None  
"James Shepherd" <James.Shepherd@nrc.gov>  
Tracking Status: None  
"Stan Echols" <Stan.Echols@nrc.gov>  
Tracking Status: None  
"Parkhurst, Mary Ann" <maryann.parkhurst@pnl.gov>  



Tracking Status: None 
 
Post Office:   HQCLSTR02.nrc.gov  
 
Files     Size      Date & Time  
MESSAGE    2123      2/11/2009 5:12:00 PM  
Petition CCNPP3.pdf    174095  
Applicant Answer CCNPP3.pdf    496117  
Staff Answer CCNPP3.pdf    190375  
Reply CCNPP3.pdf    176978  
 
Options  
Priority:     Standard   
Return Notification:    No   
Reply Requested:    No   
Sensitivity:     Normal  
Expiration Date:      
Recipients Received:     
  



1

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE SECRETARY 

______________________________________

In the Matter of      Docket No. 52-016 

Calvert Cliffs-3 Nuclear Power Plant 
Combined Construction and License Application 

______________________________________

PETITION TO INTERVENE IN DOCKET NO. 52-016, CALVERT CLIFFS-3 

NUCLEAR POWER PLANT COMBINED CONSTRUCTION AND LICENSE 

APPLICATION 

Pursuant to the notice of hearing published by the U.S. Nuclear Regulatory Commission at 73 

Fed. Reg. 55,876 (September 26, 2008), the Nuclear Information and Resource Service (NIRS), 

Beyond Nuclear, Public Citizen Energy Program and Maryland Public Interest Research Group 

(Joint Intervenors) hereby petition to intervene in the Combined Construction and License 

Application (COLA) by Calvert Cliffs 3 Nuclear Project LLC and UniStar Nuclear Operating 

Services LLC for the proposed Calvert Cliffs-3 nuclear reactor. This is Docket Number 52-016. 

We petition to intervene on behalf of ourselves and our members and staffs in the area that could 

be affected by this nuclear reactor. 

Description of petitioners 

NIRS is an information and networking center for people and organizations concerned about the 

safety, health and environmental risks posed by nuclear power generation. Because of its 
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location in Takoma Park, Maryland, NIRS has a special interest in Maryland energy policy and 

economics, ratepayer protection, nuclear power, radioactive waste, renewable energy, energy 

efficiency and the risks posed by and the risks posed by nuclear power plants operating in or 

proposed for Maryland. NIRS has approximately 15,000 members, with more than 200 in 

Maryland, as well as two staff members who live in Maryland, one within 50 miles of the 

proposed reactor site, as evidenced by the attached declaration of NIRS staff member Michael 

Mariotte (exhibit 1). In addition, NIRS is representing the interests of NIRS member Roma 

Mauro, who lives within 25 miles of the proposed reactor and whose declaration is attached 

(exhibit 2). 

NIRS also has standing in its own right to bring this petition, because its offices are 

located within about 50 miles of the site of the proposed nuclear power plant. Warth v. Seldin, 

422 U.S. 490, 511 (1975) (“There is no question that an association may have standing in its own 

right to seek judicial relief from injury to itself and to vindicate whatever rights and immunities 

the association itself may enjoy.”)  An accident at the proposed nuclear power plant could result 

in radiological releases and environmental contamination that would adversely affect the health 

of NIRS’ employees, the value of its property, and NIRS’ ability to conduct its business.  NIRS 

seeks to avoid or minimize those risks by ensuring that its safety and environmental concerns are 

fully addressed in the NRC’s licensing proceeding for the proposed Calvert Cliffs-3 plant.  

Beyond Nuclear is a Maryland-based public education and advocacy group that aims to 

educate and activate the public on issues pertaining to the hazards of nuclear power, its 

connection to nuclear weapons and the need to abandon both. Beyond Nuclear advocates for an 

energy future for the State of Maryland and the United States that is sustainable, benign and 

democratic. Beyond Nuclear has about 200 members in Maryland. Beyond Nuclear has staff 
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members and organizational members who live in proximity to the proposed reactor site, as 

evidenced by the attached declarations of staff member Kevin Kamps (exhibit 3) and members 

Cynthia B. Peil (exhibit 4) and William Louis Peil (exhibit 5). 

Beyond Nuclear also has standing in its own right to bring this petition, because its 

offices are located within about 50 miles of the site of the proposed nuclear power plant. Warth 

v. Seldin, 422 U.S. 490, 511 (1975) (“There is no question that an association may have standing 

in its own right to seek judicial relief from injury to itself and to vindicate whatever rights and 

immunities the association itself may enjoy.”)  An accident at the proposed nuclear power plant 

could result in radiological releases and environmental contamination that would adversely affect 

the health of Beyond Nuclear’s employees, the value of its property, and Beyond Nuclear’s 

ability to conduct its business.  Beyond Nuclear seeks to avoid or minimize those risks by 

ensuring that its safety and environmental concerns are fully addressed in the NRC’s licensing 

proceeding for the proposed Calvert Cliffs-3 plant.  

Public Citizen is non-profit, non-partisan consumer rights organization based in 

Washington, DC with over 100,000 members nationwide, including thousands of members in 

Maryland, including Bruce Boxwell who has authorized Public Citizen to represent him in this 

proceeding (exhibit 6).  Its Energy Program does extensive work at the federal and state levels to 

promote energy policies that best protect consumers. 

Public Citizen also has standing in its own right to bring this petition, because its offices 

are located within about 50 miles of the site of the proposed nuclear power plant. Warth v. 

Seldin, 422 U.S. 490, 511 (1975) (“There is no question that an association may have standing in 

its own right to seek judicial relief from injury to itself and to vindicate whatever rights and 

immunities the association itself may enjoy.”)  An accident at the proposed nuclear power plant 
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could result in radiological releases and environmental contamination that would adversely affect 

the health of Public Citizen’s employees, the value of its property, and Public Citizen’s ability to 

conduct its business.  Public Citizen seeks to avoid or minimize those risks by ensuring that its 

safety and environmental concerns are fully addressed in the NRC’s licensing proceeding for the 

proposed Calvert Cliffs-3 plant.

Southern Maryland Citizen’s Alliance for Renewable Solutions is a local citizen's 

awareness group established to oppose the expansion of the Calvert Cliffs Nuclear Power Plant, 

educate citizens about the risks and disadvantages of Nuclear Power while raising awareness 

about the benefits of renewable energy alternatives.  So MD CARES has approximately 15 

members, all of whom live in the southern Maryland tri-county area in proximity to the proposed 

reactor site, as evidenced by the attached declaration of Steven W. Warner (exhibit 7).  

An accident at the proposed nuclear power plant could result in radiological releases and 

environmental contamination that would adversely affect the health of So MD CARES members 

and the value of their property.  So MD CARES seeks to avoid or minimize those risks by 

ensuring that its safety and environmental concerns are fully addressed in the NRC's licensing 

proceeding for the proposed Calvert Cliffs-3 plant. 

Some materials for the Calvert Cliffs-3 COLA have not been posted on NIRS’ website. 

Joint petitioners request an extension of time to modify contentions and/or file new 

contentions based on information not yet posted. 

In preparing the contentions below, we have relied upon the applicants’ application materials 

posted on the NRC’s website. We note that applicants apparently submitted by DVD some 

revisions of application materials on August 1, 2008. Then on August 20, 2008, applicants 
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apparently submitted “corrected” DVDs of these materials. None of the actual information on 

either the original or corrected DVDs has been posted on the NRC’s website. We do not have 

copies of either the original or corrected DVDs. Since none of the material on any of these DVDs 

has been posted by the NRC, even though earlier electronic submissions from applicants were 

posted, it is unclear to us whether the material on these DVDs is considered by NRC to be part of 

the license application. 

This is also true of DVDs that applicants submitted on June 12, 2008 as answers to NRC 

Requests for Additional Information, with replacement DVDs for these submitted, apparently 

because of problems with the formatting of the DVDs, on October 10, 2008. None of this 

material is posted on NRC’s website either. 

 If the material from these various DVDs is considered part of the license application for 

the purposes of this proceeding, we request that the material be posted on the NRC’s website and 

that Joint Petitioners be given an extension of time to modify contentions and/or draft new 

contentions for a 60-day period following the posting of these materials. 

We also request that all future submissions by applicants that are considered part of the 

license application be posted on the NRC website in a timely fashion. 

Contention #1: Contrary to the Atomic Energy Act and NRC regulations, Calvert Cliffs-3 

would be owned, dominated and controlled by foreign interests. 

The Atomic Energy Act plainly prohibits foreign ownership, control or domination of a nuclear 

power plant.  The NRC’s Final Standard Review Plan on Foreign Ownership, Control, or 

Domination (August 31, 1999) additionally prohibits issuance of a power reactor license to an 
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applicant if the Commission knows or has reason to believe that the applicant is an alien or is 

owned, controlled, or dominated by an alien or by a foreign corporation or foreign government. 

Calvert Cliffs-3 would be owned, controlled and dominated by a foreign corporation and

foreign government. This application, therefore, must be denied. 

Discussion

Section 103(d) of the Atomic Energy Act 42 U.S.C. § 2133(d) plainly states: 

No license under this section may be given to any person for activities which are not under or 
within the jurisdiction of the United States, except for the export of production or utilization 
facilities under terms of an agreement for cooperation arranged pursuant to section 123, or 
except under the provisions of section 109. No license may be issued to an alien or any 
corporation or other entity if the Commission knows or has reason to believe it is owned, 
controlled, or dominated by an alien, a foreign corporation, or a foreign government. In any 
event, no license may be issued to any person within the United States if, in the opinion of the 
Commission, the issuance of a license to such person would be inimical to the common defense 
and security or to the health and safety of the public. 

Id. (emphasis added). Applicants Calvert Cliffs 3 Nuclear Project LLC and UniStar Nuclear LLC 
do not satisfy this statutory requirement. 

Calvert Cliffs 3 Nuclear Project LLC is a wholly-owned subsidiary of Applicant UniStar Nuclear 

LLC. In turn, UniStar Nuclear LLC is owned 50% by the U.S. company Constellation Energy 

and 50% by the French company Electricite de France.1 As of December 31, 2007, Electricite de 

France was 84.85% owned by the Government of France 

(http://www.edf.com/html/RA2007/uk/pdf/ra2007Corp_05_va.pdf). (Exhibit 9) 

In addition, EdF is the second largest shareholder in Constellation Energy, owning 9.51% 

of the company.2 Thus, EdF’s ownership stake in Calvert Cliffs-3 is based not only on its 50% 

1  Constellation Energy Form 10-K, page 6, Fiscal year ending December 31, 2007; filed with U.S. Securities & 
Exchange Commission, February 27, 2008 (Exhibit 8) 
2 Constellation Energy Group, Form SC 13D, General Statement of Beneficial Ownership, filed with U.S. Securities 
& Exchange Commission, September 8, 2008. (Exhibit 11) 
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share of UniStar, but also on its 9.51% share in Constellation, making it more than a 50% owner 

of Calvert Cliffs-3. This additional stake in Constellation adds to EdF’s ability to dominate and 

control this project, and essentially pushes its ownership of Calvert Cliffs-3 above the 50% 

plateau. Even without this additional stake, EdF is the dominant and controlling partner, meaning 

that it runs afoul of NRC regulations on all counts for a foreign corporation. 

As stated above, EdF is 84.85% owned by the French government. In this case, the 

reactor chosen is to be designed and manufactured by another French firm, Areva, which is also 

more than 80% owned by the French government. Combined, this would give the French 

government an enormous stake in this reactor, if built, and an enormous influence over its 

construction and operation. 

Constellation Energy has a market value of $4.7 billion, according to the pending 

purchase of Constellation Energy by MidAmerican Energy Holdings. Its 2007 revenue was $21.2 

billion (Constellation Energy annual report: 

http://www.constellation.com/vcmfiles/Constellation/investors/2007AR/index.html).

Electricite de France’s 2007 revenue was €59.6 billion or approximately $77 billion at current 

exchange rates (@ 1 Euro=1.3 dollars), EdF annual report: 

(http://www.edf.com/html/RA2007/uk/accueil.html). (Exhibit 10) 

UniStar Nuclear has been capitalized with $350 million from EdF, with another $275 

million expected to be furnished by EdF, and with $49 million in assets from Constellation 

Energy.3

3  Constellation Energy Form 10-K, page 6, Fiscal year ending December 31, 2007; filed with U.S. Securities & 
Exchange Commission, February 27, 2008 (Exhibit 8) 
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EdF is the much larger company—more than three times larger according to revenue-- 

and has far more invested in this project than its junior partner Constellation Energy. Clearly EdF 

is the dominant and controlling partner in this relationship. 

This scenario where a reactor is owned, controlled and dominated by both a foreign 

corporation and a foreign government is exactly the kind of scenario that the Atomic Energy Act 

and implementing NRC regulations on foreign ownership are designed to prevent. 

Contention #2: The Decommissioning Funding Assurance described in the Application is 

inadequate to assure sufficient funds will be available to fully decontaminate and 

decommission Calvert Cliffs-3. Applicants must use the prepayment method of assuring 

decommissioning funding. 

Discussion:

Applicant states in Rev. 2 of its application, General Information, Section 1.3 through 1.3.4, that 

its anticipated decommissioning costs using waste vendors is $378 million in 2006 dollars and 

that its funding mechanism to assure that amount of money will be available will be a parent 

company guarantee from Constellation Energy Group. 

 Leaving aside for the moment the adequacy of the $378 million estimate, which we 

believe is low by at least half for a 1600 MWe reactor with its self-described double containment 

and four-train safety system (which clearly will produce more decommissioning-related “low-

level” radioactive waste than the reference 3400 MWthermal reactor in 10 CFR 50.75), joint 

petitioners argue that in the case of Calvert Cliffs-3, the prepayment method of decommissioning 

funding assurance must be applied. 
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 10 CFR 50.75 provides for most commercial nuclear reactors three ways of assuring that 

adequate funds will be available to decontaminate and decommission a reactor when its 

operating life is finished. These are a) prepayment; b) external sinking fund; and c) surety or 

other form of guarantee. Applicants have chosen c) as their method and cite 10 CFR 30, 

Appendix A, which provides for two different options of passing a financial test to make use of 

the guarantee method of decommissioning funding assurance. 

 Option A in Appendix A includes this paragraph (10 CFR 30 Appendix A, A.1.ii) as one 

of the criteria that must be met to use the parent company guarantee:  

 “Net working capital and tangible net worth each at least six times the current 
decommissioning cost estimates for the total of all facilities or parts thereof (or prescribed 
amount if a certificate is used), or, for a power reactor licensee, at least six times the amount of 
decommissioning funds being assured by a parent company guarantee for the total of all reactor 
units or parts thereof (Tangible net worth shall be calculated to exclude the net book value of the 
nuclear unit(s))….”  

 Option B uses exactly the same language (10 CFR 30 Appendix A, B.1.ii) except it 

excludes the words “Net working capital.” 

 Constellation Energy, which would provide this guarantee, already owns all or part of 

Calvert Cliffs-1 and -2; Ginna, and Nine Mile Point-1 and -2, and will be responsible for 

decommissioning costs of those reactors. Together, these units accounted for 61% of 

Constellation Energy’s generation output in 2007.4 In addition, Constellation Energy subsidiary 

UniStar Nuclear also has filed for an application to build Nine Mile Point-3, another 1600 MW 

EPR reactor, which also will require decommissioning funding. UniStar Nuclear is also involved 

in the potential construction of new EPR reactors at Callaway, Missouri and Bell Bend, 

Pennsylvania. The combination of all of these reactors, even though some have existing sinking 

funds, would lead to very high decommissioning liabilities overall—even excluding Callaway 

4 Constellation Energy Generation Assets: http://www.constellation.com/vcmfiles/Constellation/Files/Press-
Kit_Corp_Gen-Assets_2008-09-17.pdf, viewed November 19, 2008. (Exhibit 12) 
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and Bell Bend--on the order of $2.5 billion if each costs approximately the same to 

decommission as Applicants have projected for Calvert Cliffs-3.  

 At the time the Calvert Cliffs-3 COLA was originally filed with the NRC, a guarantee 

from Constellation Energy might have had value—at the time of initial filing, its stock was 

trading above $100 per share and its overall value was some $20 billion. However, since the 

COLA was filed with the NRC, the financial status of Constellation Energy has changed 

dramatically. Due to a combination of the current economic crisis and poor decision-making on 

the part of Constellation management, in September 2008 Constellation faced imminent 

bankruptcy and an agreement was reached to sell a majority of the company to MidAmerican 

Energy Holdings for a total valuation of $4.7 billion. This is less than twice the anticipated 

decommissioning costs of Constellation Energy’s nuclear plants, far less than the six times the 

valuation as required by 10 CFR 30, Appendix A. 

 For this reason alone, Constellation Energy fails the parent guarantee test and must use a 

different means of assuring decommissioning financing. 

 The current instability of Constellation Energy provides another reason why 

Constellation Energy fails the parent guarantee test at the present time. Several proceedings are 

underway, or soon will be underway, to examine the proposed purchase/merger of MidAmerican 

Energy and Constellation Energy. These include, but may not be limited to, the Maryland Public 

Service Commission, the Federal Energy Regulatory Commission, and the Nuclear Regulatory 

Commission. There is no guarantee this purchase/merger will be approved by these regulatory 

bodies. Even if approved, it is possible conditions will be attached to the purchase/merger that 

will cause MidAmerican Energy to end its bid according to the terms of its agreement with 
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Constellation Energy. Should this occur, it is likely that Constellation Energy will fall even 

further in value, and perhaps declare bankruptcy. 

 Because Calvert Cliff-3 is envisioned to be an unregulated merchant plant, and thus 

cannot be assured of any electricity sales, an external sinking fund is not appropriate as funding 

assurance for decommissioning assurance either. Even regulated reactors, which are assured of 

electricity sales and a return on their investment, are experiencing huge reductions in their 

external sinking funds, causing concern about the ability of many utilities to meet their 

decommissioning responsibilities. For example, the Associated Press on November 18, 2008, 

reported that Vermont Yankee’s decommissioning fund has lost $76 million in the past 13 

months due to the current economic crisis, and that the fund was already $400 million short even 

before these losses.5

 We note that a reactor less than half the size of Calvert Cliffs-3 has a $400 million+ 

shortfall, and yet Applicants claim total decommissioning costs of only $387 million for Calvert 

Cliffs-3. In any event, an external sinking fund is a suspect means of assuring decommissioning 

funds for any reactor in this economic climate, and even more so for an unregulated reactor with 

no guarantee of electricity sales. 

 Thus, in order to assure adequate decommissioning funds, Applicants must make a 

prepayment of the full amount of anticipated decommissioning costs in 2006 dollars. 

Contention #3: The Calvert Cliffs-3 application’s Environmental Report is unacceptably 

deficient because it omits from the analysis of CCNPP 3’s environmental impact the new 

reactor’s potential adverse contribution to the cumulative and potentially synergistic 

5 “Nuclear decommissioning fund suffers big loss,” by Dave Gram, Associated Press Writer, November 18, 2008 
(Exhibit 13) 
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environmental impact of 11 operational reactor units and two proposed additional nuclear 

power projects on the watershed of an already severely degraded and declining 

Chesapeake Bay whose recovery plan is currently in serious doubt and the focus of a 

federal lawsuit for failure to comply with mitigation actions. 

Discussion:

The applicant’s Environmental Report (ER) describes: 

The CCNPP site is located on a high bluff on the Calvert peninsula within the Chesapeake Bay 
watershed with the bay influencing the siting of the CCNPP Unit 3. The Chesapeake Bay, with a 
watershed area in excess of 64,000 mi2 (165,759, km2), is the largest estuary in the U.S.”                                    
[COLA 2.3.1.1 Surface Water Resources, ML081021073]

The applicant further states that: 

“The main stem of the bay is entirely within Maryland and Virginia. Nearly 50 rivers, with 
thousands of tributary streams and creeks, drain an area in excess of 64,000 mi2 (165,759, km2) 
forming the Chesapeake Bay Basin (CBP, 2006b). The basin contains more than 150,000 stream 
mi (241,402 stream km) in the District of Columbia and parts of six states: New York, 
Pennsylvania, Maryland, Virginia, West Virginia, and Delaware as shown in Figure 2.3.1-1. 
Nine rivers, including the Susquehanna, Patuxent, Potomac, Rappahannock, York (including its 
Mattaponi and Pamunkey tributaries), James, Appomattox, and Choptank, contribute over 90% 
of the Chesapeake Bay’s mean annual freshwater inflow. The Susquehanna River, the largest 
river that enters the bay, drains nearly 43% of the basin. It normally contributes about 50% of the 
freshwater reaching the Chesapeake Bay. Eighty percent to 90% of the freshwater entering the 
Chesapeake Bay comes from the northern and western portions of the basin. The remaining 10% 
to 20% is contributed by the eastern shore (CBP, 2004). Although the Chesapeake Bay lies 
totally within the Atlantic Coastal Plain, the watershed includes parts of the Piedmont Province 
and the Appalachian Province that provide a mixture of waters to the Chesapeake Bay with 
variable geochemical and sediment origins (USGS 2003b) (CBP, 2006b).
[COLA, 2.3.1.1.2.1 Physical Setting, p. 2.3-5, ML081021073] 

The applicant’s ER looks at CCNPP 3 in context of siting and consumptive water use on the 

Chesapeake Bay and other operational nuclear power plant units, expressly naming only the 

operational CCNPP Units 1 and 2, that would compete for and impact on water resources and 
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quality as typified in CCNPP 3 COLA at Section 2.3.2.1.1 Surface Water and Section 2.3.2.1.2 

Consumptive Surface Water Use.  

“The water-use permit for CCNPP Units 1 and 2 allows an annual average withdrawal of 
3.5E+09 gpd (1.3E+10 lpd) with a maximum daily withdrawal of 3.6E+09 gpd 1.4E+10 lpd). 
Most of the water withdrawn for the CCNPP Units 1 and 2 is returned back to the bay after 
being circulated through the plant condensers. The monthly variation of cooling water discharge 
rate at the CCNPP Units 1 and 2 during calendar years 2002 through 2006 is shown in Table 
2.3.2-2, which represents typical intra-annual water use pattern by CCNPP Units 1 and 2.”
[ER Chapter 2 Part 10, p.2.3-33, ML081021081]

The applicant’s ER proceeds further to look at the siting of the CCNPP 3 in context of siting and 

the discharge impacts and water use on the Chesapeake Bay and other nuclear power plant units, 

explicitly naming only CCNPP Units 1 and 2, that impact on the water quality again describing 

the extent of the Chesapeake Bay watershed as typified in the application at Section 2.3.3.1.2:

“2.3.3.1.2 {Chesapeake Bay 
The Chesapeake Bay is the largest estuary in the U.S., with over 64,000 square miles of 
watershed that spans six states (Delaware, Maryland, New York, Pennsylvania, Virginia and 
West Virginia) and the District of Columbia. The Susquehanna River provides about 50% of 
fresh water entering the Bay while other important tributaries include the Patapsco, Patuxent, 
Potomac, James, and Choptank.”   
[ER, Chapter 2 Part 13, p. 2.3-52, ML081021085] 

“• 1.22 × 1012 gals (4.61 × 1012 L) of dilution water were discharged 
The liquid effluent currently discharged from CCNPP Units 1 and 2 has relatively minimal 
impacts to the Chesapeake Bay (NRC, 1999a). Potential impacts include the distribution of 
water at higher or lower temperatures than the ambient waters and the discharge of toxic and/or 
radioactive materials to the receiving water body.”
[ER, Chapter 2 Part 13, p.2.3-53] 

The Applicant’s ER looks no farther than the two Calvert Cliffs nuclear power station units 

directly adjacent to the new site. This narrow perspective is a fatal defect in the ER,  

demonstrating an overall failure to analyze—or even acknowledge “discharge of toxic and/or 

radioactive materials to the receiving water body” from the nine additional nuclear power units 

operating in the Applicant’s description of the Chesapeake Bay watershed.  In addition to Calvert 
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Cliffs units 1 and 2, Joint Petitioners identify the additional following nuclear power plant units 

operating on the Chesapeake Bay watershed: 

1) Susquehanna nuclear power plant units 1 and 2 which discharge into the Susquehanna 

River;

2) Peach Bottom nuclear power plants units 2 and 3 which discharge into the Susquehanna 

River;

3) Three Mile Island nuclear power plant unit 1 which discharges into the Susquehanna 

River;

4) North Anna nuclear power plant units 1 and 2 which discharge into the North Anna River 

and eventually the James River; 

5) Surry nuclear power plant units 1 and 2 which discharge into the James River 

All of these units routinely discharge chemical and radioactive contaminants into these tributary 

waters that then mix and accumulate in the Chesapeake Bay ecosystem.  

Joint Petitioners further contend that the applicant’s ER at this point further demonstrates an 

overall failure to acknowledge and otherwise entirely omit from its analyses the “discharge of 

toxic and/or radioactive materials to the receiving water body” that would flow into the 

Chesapeake Bay from the proposed additional nuclear power construction projects at: 

1) North Anna nuclear power plant unit 3 on the North Anna River and eventually the James 

River;

2) Bell Bend nuclear power plant unit 1on the Susquehanna River 
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All of these additional units if operational would discharge chemical and radioactive 

contaminates into the tributary waters that flow into the Chesapeake Bay.  

Joint Petitioners argue that the applicant’s ER must in fact acknowledge and include an 

environmental analysis of “the discharge of toxic and/or radioactive materials” from a collective 

total of 14 operational and proposed nuclear power plant point sources, including CCNPP 3, and 

an analysis of their cumulative impact on the receiving water of an already severely degraded 

and declining Chesapeake Bay.  

Joint Petitioners contend that this is a necessary analysis because the Chesapeake Bay is 

dying.  Even the Applicant’s ER acknowledges in its environmental report and analysis the 

significantly degraded and declining condition of the Chesapeake Bay citing that: 

1) “about one third of the water quality goals are being met” 
2) “critical habitats and food webs are at risk” 
3) “fish and shellfish populations are below historic levels”
4) “about 9% of the Chesapeake Bay’s phytoplankton communities were considered 

healthy” 
[ER Chapter 2 Part 13, 2.4.2.1.2.3, p. 2.4-15 and 2.4-16, Overall Condition of Chesapeake Bay 
Ecosystem]

The Applicant further cites that “Reduced amounts of nutrients, sediment and chemical 

contaminants flowing into the Chesapeake Bay will help these bottom dwelling communities 

improve” and help improve overall Chesapeake Bay water quality. 

[ER Chapter 2 Part 13, 2.4.2.1.2.3 Overall Condition of Chesapeake Bay Ecosystem, p. 2.4-16] 

However, the applicant does not provide an analysis of the adverse contribution of 

additional chemical and radioactive discharges from the proposed new reactor in context of the 

cumulative contribution of chemical and radioactive discharges from all of the additional 

reactors in the watershed area as identified by the Applicant. There is no analysis that would 
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address how this additional contribution would not constitute a tipping point for further 

Chesapeake Bay marine environmental degradation and continued decline.

In support of their contention, Petitioners submit that on October 29, 2008, the Chesapeake Bay 

Foundation (CBF) filed a “Notice of Intent to Sue for Failure to Comply with the Chesapeake 

2000 Agreement”6 with the United States Environmental Protection Agency and the Attorney 

General of the United States, U.S. Department of Justice.  (Exhibit 14)

The CBF Notice of Intent to Sue asserts that 

“over many years, the productivity and water quality of the Chesapeake Bay and its watershed 
were diminished by pollution, excessive sedimentation, shoreline erosion, the impacts of 
population growth and development in the Chesapeake Bay watershed, and other factors;” 
[CBF, Notice of Intent to Sue for Failure to Comply with the Chesapeake 2000 Agreement, 
October 29, 2008, p. 14] 

The Notice identifies that scientific research into the causes of the bay’s degradation indicates 

that industrial waste discharges are a major factor. As the application has identified the 

tributaries on the Chesapeake Bay, the Petitioners contend that the onus is on the Applicant to 

provide in its Environmental Report a more complete picture of the demands on the Chesapeake 

Bay watershed before further harnessing the bay as a workhorse further taxing its endangered 

and declining environmental resources with the addition of the largest yet nuclear energy project. 

While the CBF law suit does not expressly name any operational or proposed nuclear 

power stations, it is not in dispute that the addition of a 1600 megawatt electric EPR, almost 

equal to the combined capacity of Calvert Cliffs nuclear power plant units 1 and 2 electrical 

rating, will add to and not relieve the existing and devastating environmental burden to the 

6 http://www.cbf.org/c2k_lawsuit/C2K_Notice_of_Intent_10.29.08.pdf]
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Chesapeake Bay. The question is can a Chesapeake Bay in decline further tolerate and even 

recover with that added environmental burden?  

Petitioners contend that the Applicant’s offered Environmental Report is not adequate to 

address that question. 

The presence of 11 operational nuclear reactor units on the Chesapeake Bay watershed 

and the proposed addition of three additional units, including CCNPP 3, and possibly more to-

be-announced reactor units dramatically demonstrate the need for the Applicant to provide a 

collective and cumulative environmental assessment factoring in all of these industrial 

contributors and their cumulative impact on the declining health of this treasured resource. After 

identifying the extent of the Chesapeake Bay watershed, it does not suffice for the Applicant put 

on a set of analytical blinders that limits its environmental assessment to the two reactor units on 

a contiguous site in Lusby, Maryland.

Contention #4: 

The UniStar application’s Environmental Report (ER) is unacceptably deficient because it omits 

from the analysis of CCNPP 3’s reactor (USEPR) design and safety of the CCNPP facility, 

additional relevant impacts arising from the expansion of the Dominion Cove Point Liquified 

Natural Gas (DCPLNG) facility located 3.2 miles south of the proposed reactor. These 

expansions include the modification of the existing LNG pier to accommodate larger LNG ships 

utilizing the waterways, shipping lanes and the expanded LNG pier, thereby increasing the 

probability of a larger and more catastrophic LNG spill over water (Chesapeake Bay) from a ship 

borne LNG full tank breach due to a major accident or sabotage of an LNG tanker docking or 

unloading at the offshore terminal of DCPLNG.   
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While the ER addresses the DCPLNG pipeline and storage facilities alongside LNG transport 

and risk on the waterways (Chesapeake Bay), each safety risk is addressed individually in 

isolation and the ER omits the effect of the aforementioned LNG spill on water triggering a 

cumulative domino effect on the DCPLNG pipeline and storage tanks.  These risks could involve 

overpressure, thermal stress and thermal explosions from the LNG spill on water and subsequent 

fires from radiant heat of an ignited flammable LNG vapor cloud.  These risks are safety and 

operational risks to CCNPP and the proposed reactor.  Under atmospheric conditions favorable 

to the LNG spill’s rapidly expanding LNG vapor cloud hanging over or in the vicinity of 

CCNPP, this flammable vapor cloud could be ignited from any source and will continue to burn 

with intense radiant heat until consumed.  The surface emissive power of this fire could far 

exceed the heat that would melt steel buildings especially when Calvert Cliffs act as a fire fence. 

Furthermore, the ER omits analysis of the impact of temperature rise of the cooling water 

to CCNPP and the proposed Unit 3 due to the prolonged heating of the Chesapeake Bay cooling 

water from the radiant heat of this ignited LNG vapor cloud.  The cooling water intake for the 

proposed Unit 3 is further south on the Chesapeake Bay closer to the shipping lane and to the 

LNG pier which is currently being expanded by DCPLNG to accommodate the larger ships 

which transport cargoes of up to 267,000 cubic meters of LNG than the smaller ships (148,000 

cubic meters maximum LNG capacity) currently utilizing the existing LNG pier.  The ER also 

omits analysis and impact of this modification to the pier which will add 150 feet to each end of 

the offshore platform thereby increasing the “footprint” of the pier, support pilings and platform.  

(http://www.dom.com/about/gas-transmission/covepoint/pier_reinforcement/index.jsp)
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Furthermore, Figure 2.2-1 of the FSAR omits from the site map, the offshore LNG pier, 

underground LNG loading tunnel and the submerged DCPLNG pipeline. While other marinas in 

the 5 mile radius of the CCNPP are cited in the maps, the omission of the LNG pier structure 

(plus proposed modifications and underground tunnel) and the submerged gas pipeline in the 

mapping of significant risk spots fails to illustrate visually how the pier’s close proximity, 

breadth of the pier and the submerged pipeline contribute to the total visual overview of the risk 

factors in the inclusion zone of CCNPP and the proposed reactor.

The ER also omits risk analysis of the impact of LNG unloading operations which 

involve the pier, underground tunnel, and the LNG ship carrying capacity which affect volume 

and duration of risk exposure.  This procedure is where accidents or sabotage are most 

vulnerable to DCPLNG which in turn adversely affect CCNPP and the proposed reactor. 

In the applicant’s CCNPP Unit 3 FSAR Vol. 1 Section 2.2 Nearby Facilities, the excerpts 

and tables referred to in the Argument section of this intervention, more specifically address the 

omissions and/or deficiencies cited in specificity regarding this contention. 

Argument:

The applicant’s CCNPP Unit 3 FSAR Vol 1 2.2 Nearby Facilities states: 

2.2 NEARBY INDUSTRIAL, TRANSPORTATION AND MILITARY FACILITIES 
This section of the U.S. EPR Design Certification Document (DCD) is incorporated by reference 
with the following departure(s) and/or supplement(s). 
The U.S EPR DCD includes the following COL Item in Section 2.2: 
A COL applicant that references the U.S. EPR design certification will provide site specific 
information related to the identification of potential hazards stemming from nearby industrial, 
transportation, and military facilities within the site vicinity, including an evaluation of potential 
accidents (such as explosions, toxic chemicals, and fires). 
This COL Item is addressed with in the following sections. 
This section also establishes whether the effects of potential accidents in the vicinity of the 
{CCNPP Unit 3) site from present and projected industrial, transportation, and military 
installations and operations should be used as design basis events for plant design parameters 
related to the selected accidents. 
Significant facilities and activities within 5 mi (8 km) and major airports within 10 mi (16 km) of 



20

the {CCNPP) site were identified. These facilities and activities, and significant facilities at 
greater distances, were evaluated in accordance with Regulatory Guide 1.206 (NRC, 2007b), 
Regulatory Guide 1.91 (NRC, 1978a), Regulatory Guide 4.7 (NRC, 1998), and relevant sections 
of both 10 CFR Part 100 (CFR, 2007d) and 10 CFR Part 50 (CFR, 2007b). 

2.2.2.2.2 (Dominion Cove Point Liquefied Natural Gas Facility 
The Dominion Cove Point Liquefied Natural Gas (DCPLNG) facility is located approximately 
3.2 mi (5 kin) south of the facility. The DCPLNG site receives liquefied natural gas (LNG) from 
LNG tanker ships at its offshore dock. The facility stores the LNG onshore in tanks, then 
transforms 
it back to gas and delivers it to a pipeline for distribution. 
The DCPLNG facility includes an offshore pier; and five double-walled, insulated LNG storage 
tanks that are maintained at -260°F (-1620C) and 2 psig (14 kPa-gauge). One tank has a 
capacity of 850,000 barrels (35.7 million gallons, or 135,000 M3), and the remaining four tanks 
have a capacity of 230,000 barrels (9.8 million gallons, or 37,000 M3). The pipeline, known as 
the Cove Point pipeline, extends approximately 88 mi (142 km) from the LNG terminal to 
connections with several interstate pipelines (Dominion, 2007) (MDNR, 2006). The pipeline and 
offshore pier are described in more detail in Sections 2.2.2.3 and 2.2.2.4.2. 
The Federal Energy Regulatory Commission (FERC) has approved an application for expansion 
of the DCPLNG facility. The scope of this expansion is described in more detail in 
Section 2.2.2.4.2.) 
2.2.2.4 Description of Waterways 
{CCNPP Unit 3 will be located about 1,000 ft (305 m) from the western shore of Chesapeake 
Bay. The Chesapeake Bay is a large estuary and home to many marinas and facilities along its 
shores. Located along the navigable waterways are two facilities which may contribute to the 
transportation of potentially hazardous cargo along the Chesapeake Bay, and in the vicinity of 
the CCNPP site: (1) the Port of Baltimore, and (2) the Dominion Cove Point Liquefied Natural 
Gas facility. 
The Port of Baltimore is located about 60 mi (97 kin) north of the CCNPP site on the Patapsco 
River, a tributary that flows into the Chesapeake Bay. The Dominion Cove Point Liquefied 
Natural Gas facility located 3.2 mi (5.1 kin) south of the CCNPP site, and has a terminal with an 
off shore pier. More detailed information about the transportation of potentially hazardous 
material as a result of these facilities is presented in the following sections. 
At its greatest depth in the vicinity of the CCNPP site, the Chesapeake Bay shipping channel is 
approximately 101 ft (31 m) deep (NOAA, 2005). The navigable waterways of the Chesapeake 
Bay are represented by the U.S. Army Corps of Engineers as those waters with a depth greater 
than the 47 ft (14.3 m) contour (USACE, 2006). Applying this definition, the CCNPP Unit 3 
intake structure will be within 11,678 ft (2.2 mi, or 3,560 m) from a navigable waterway. The 
U.S. Coast Guard has committed to establish approach and docking procedures for the 
Dominion Cove Liquefied Natural Gas (LNG) facility to keep LNG vessels outside a 3.4 mi 
(5.5 km) radius from the CCNPP site (NRC, 2004b). 
The intake structures for CCNPP Unit 3 will be situated in an area that is set back from the 
shoreline at the south end of the CCNPP Unit 1 and 2 intake structure. The intake channel will 
approximately 100 ft (30.5 m) long, 100 ft (30.5 m) wide structure with a dredged earthen 
bottom at approximate elevation -20 ft 6 in MSL (-6.25 m msl) with vertical walls extending to 
approximate elevation 10 ft MSL (3 m msl). 
2.2.2.4.2 {Dominion Cove Point Liquefied Natural Gas Terminal 
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As described in Section 2.2.2.2.2, the DCPLNG facility is located along the shores of the 
Chesapeake Bay, approximately 3.2 mi (5.1 km) south of the CCNPP site and has a terminal 
with an off shore pier. It is estimated that up to 90 Liquefied Natural Gas (LNG) tankers per 
year currently transit the Chesapeake Bay to the terminal. 
The Federal Energy Regulatory Commission (FERC).has approved an application for expansion 
of the DCPLNG facility. The FERC has authorized an expansion of the DCPLNG terminal 
facilities that would add two new storage tanks, bringing the total number at the site to seven. 
Each of the new tanks will be capable of storing or 1.0 million barrels (42.3 million gallons, or 
160,000 M3) of LNG, increasing the storage capacity at the terminal to approximately 14.6 
billionft3 (413 million M3) of natural gas (MDNR, 2006). 
As part of the DCPLNG expansion, the FERC has authorized construction and operation of two 
air separation units, a liquid nitrogen storage tank, an electric generation unit, and associated 
support facilities for injection of additional nitrogen into the gas distributed from the DCPLNG 
site (FERC, 2006a) (FERC, 2006b) (Dominion, 2007). 
With the planned expansion of the DCPLNG facility, nearly 200 LNG tankers with a typical 
capacity of 91,557 to 183,113 yd 3 (70,000 to 140,000 M3) will transit the Bay to this facility's 
north and south piers. Transfer of the LNG product to the onshore facility will occur through a 
6,400 ft (1,951 m) submerged pipeline tunnel carrying two, 32 in (81 cm) liquid lines and two, 
14 in (36 cm) vapor return lines. (MDNR, 2006) The offshore pier, from which the LNG is off 
loaded, is located in the Chesapeake Bay where the depth is approximately 43 ft (13 m). The 
offshore pier is accessible from the facility only through an underwater tunnel (NOAA, 2005).) 
Page 2.2-10
2.2.3 EVALUATION OF POTENTIAL ACCIDENTS 
The US EPR DCD includes the following COL Item in Section 2.3: 
A COL applicant that references the U.S. EPR design certification will provide information 
concerning site-specific evaluations to determine the consequences that potential accidents at 
nearby industrial, transportation, and military facilities could have on the site. The U.S. EPR 
design is acceptable for any site when reasonable qualitative arguments can demonstrate that the 
realistic probability of severe consequences from any external accident is less than 1 E-6
occurrences per year. A COL applicant that references the U.S. EPR design certification will 
provide information concerning any specific changes made to the U.S. EPR design to qualify the 
design of the site against any potential external accident with an unacceptable probability of 
severe consequences. 
The COL Item is addressed in the following sections. 
On the basis of the information provided in Section 2.2.1 and Section 2.2.2, the potential 
accidents to be considered as design-basis events and the potential effects of those accidents 
on the nuclear plant, in terms of design parameters (e.g., overpressure, missile energies) or 
physical phenomena (e.g., impact, flammable or toxic clouds) were identified in accordance with 
10 CFR 20 (CFR, 2007a), 10 CFR 52.79(a)(1)(vi) (CFR, 2007g), 10 CFR 50.34 (CFR, 2007c), 
10 CFR 100.20 (CFR, 2007e) 10 CFR 100.21 (CFR, 20070, Regulatory Guide 1.70 (NRC, 
1978b), Regulatory Guide 1.78 (NRC, 2001), Regulatory Guide 1.91 (NRC, 1978a), Regulatory 
Guide 1.206 (NRC, 2007b), and Regulatory Guide 4.7 (NRC, 1998). 
2.2.3.1 Determination of Design-Basis Events
Design-basis events internal and external to the nuclear plant are defined as those accidents 
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that have a probability of occurrence on the order of magnitude of 1 E-7 per year, or greater, 
withthe potential consequences serious enough to affect the safety of the plant to the extent that 
theguidelines in 10 CFR Part 100 (CFR, 2007d) could be exceeded. The following accident 
categories were considered in selecting design-basis events: explosions, flammable vapor 
clouds (delayed ignition), toxic chemicals, fires, collisions with intake structure, and liquid spills. 
The postulated accidents that would result in a chemical release were analyzed at the following 
locations:
* (Nearby transportation routes ((MD) 2/4, the Chesapeake Bay navigable waterway, and 
Dominion Cove Point LNG Pipeline) 
• Nearby chemical and fuel storage facilities (Dominion Cove Point Liquefied Natural Gas 
(DCPLNG)
* Onsite chemical storage (CCNPP Units 1 and 2) 
With regard to the DCPLNG facility and Dominion Cove Point LNG pipeline, the Maryland 
Power Plant Research Program (PPRP) commissioned an independent risk study (i.e., hazard 
study), "Cove Point LNG Terminal Expansion Risk Study," to assess the risks associated with 
the expansion of the DCPLNG facility and associated pipeline to nearby residential communities 
and the CCNPP site. 
The probability of occurrence of a fatality at CCNPP from hazardous events associated with the 
existing DCPLNG facility is estimated to be 2.3E-9 per year. The probability of occurrence of 
physical damage to CCNPP is estimated to be lower still. Further, the probability of occurrence 
for a fatality involving the proposed expansion of the DCPLNG facility is estimated to be 6.6E-9 
per year at CCNPP, with the risk of physical damage to the CCNPP estimated to be even 
smaller (MDNR, 2006). 
The quantified risks to CCNPP presented in the PPRP study are below the threshold of 
acceptable risks defined by the U.S. Nuclear Regulatory Commission (i.e., less than 1 E-7 per 
year. Where more specific analyses are available for individual accident categories than are 
provided in the PPRP study (e.g., jet fire, flash fire), those results will be presented in the 
following Sections.} 

This contention itemizes the various omissions and deficiencies in the applicant’s ER as it 

pertains to various Sections and Subsections as described in the foregoing paragraphs, more 

specifically as it relates to DCPLNG, 2.2.3 Evaluation of Potential Accidents, and 2.2.3.1 

Determination of Design-Basis events. The applicant’s ER is deficient in its risk analysis of a 

catastrophic LNG spill on water which has many adverse impacts to the safety and operations of 

CCNPP and the proposed reactor.  These deficiencies also impact the calculation of risk to 

CCNPP operations, safety, public health and the environment.  The applicant’s conclusions in 

the risk analyses as it pertains to DCPLNG are therefore impacted by these omissions and 

deficiencies. 
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The specific siting of CCNPP and the proposed CC3 reactor provides a more risk 

significant safety issue because DCPLNG, the largest LNG storage and gasification unit in the 

US is only 3.2 miles south of CCNPP, with pipelines traversing the Chesapeake Bay and in close 

proximity to the CCNPP.   

A full breach ship borne LNG spill over water (Chesapeake Bay) is much more 

catastrophic than a spill over land since this type spill cannot be contained and water and air act 

as natural vaporizers to the cryogenic LNG, causing over pressures and explosions from Rapid 

Phase Transition of the LNG to gas.  The intensity and occurrences of these overpressures and 

thermal explosions could damage sensitive equipment and installations in its range.  Cryogenic 

LNG and the ensuing vapor cloud which rapidly expands over the spill site will freeze burn on 

contact (expected 100% mortality on aquatic organisms) and will induce thermal stress which 

may rupture or create structural fatigue to installations it encounters in this state. Waves and 

wind further expand the cryogenic LNG vapor cloud and the worst case scenario is an LNG spill 

over water during calm atmospheric conditions and little or no waves because air and 

Chesapeake Bay water act as instantaneous vaporizers, creating a fast spreading flammable 

vapor cloud which would remain longer over the area of spill which includes DCPLNG, CCNPP 

and surrounding populated communities.  Thick LNG vapor cloud will also be an asphyxiant 

over the area until the proper mixture of air and vaporized LNG is reached and it becomes an 

ignitable vapor cloud.  Any ignition source (natural, accidental or deliberate) such as static 

charge or a cigarette lighter would ignite the flammable vapor cloud which will burn 

continuously until the LNG is consumed. Radiant heat (emissive power of fire) from this type of 

spill could be over 350 kW/m2 (and greater when Calvert Cliffs acts as a fire fence). This radiant 
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heat value from Sandia National Laboratories studies is illustrated in the table below (Exhibit 

15).

Although the LNG Spill Consequence Studies depicted in the foregoing Table was copied from 

Table 1 of the GAO-07-316 February 2007 report: "MARITIME SECURITY, Public Safety 

Consequences of a Terrorist Attack on a Tanker Carrying Liquid Natural Gas Need 

Clarification" (Exhibit 16), it is presented here only as a convenient vehicle to illustrate the 

summary of 6 scientific studies with varying assumptions, but all taken together still fall short of 

factors affecting CCNPP should a worst case catastrophic LNG spill occur over water 

(Chesapeake Bay) at or near the vicinity of the DCPLNG pier.   This Table also provides 

corroborative evidence that the June 2006 Power Plant Research Program (PPRP-CPT-01) 

expansion risk study on Dominion Cove Point LNG which the applicant referred to in its ER as 

“PPRP”, is deficient as a source for justifying the analysis of risks to CCNPP operations and the 

evaluation of the safety aspects required for the proposed USEPR design and containment.  
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Furthermore, the PPRP risk study covered mostly land-based scenarios and projected only a heat 

flux range of up to 37.5 kW/m2, a fraction of the possible 350 kW/m2  surface emissive power of 

fire (greater when Calvert Cliffs acts as a fire fence). 

The applicants ER, FSAR Page 2.2-15 states:

The specific hazards associated with LNG tankers in the vicinity of the CCNPP site are 
presented in Table 2.2-9. The greatest consequence range presented, 13,943 ft (4,250 m), or 2.64 
mi (4.25 km), was for the scenario where a total loss of LNG tanker inventory occurred. This 
maximum range is less than the distance from the postulated accident site to the CCNPP site. It is 
also less than the 3.4 mi (5.5 km) exclusion zone the U.S. Coast Guard committed to establish 
for LNG tankers in the vicinity of the CCNPP site (NRC, 2004b). 
Table 2.2-9 Flammable Vapor Cloud Events (Delayed Ignition) and Vapor Cloud Explosion 
Analysis:

Total loss of ship's tank enroute (off CCNPP):  
1,558 ft-Pool Fire/13,943 ft-Flash Fire  and  475 m -Pool Fire/ 4,250 m -Flash Fire  
DCPLNG Gas Pipelines: 
2,362 ft-Jet Fire/ 722 ft-Flash Fire/  and 720 m - Pool Fire/ 220 m - Flash Fire  
Escalation Event- Total loss of all  storage tanks: 
362 m - Pool Fire/ 1,295 m - Flash Fire) 

Table 2.2-9 Flammable Vapor Cloud Events (Delayed Ignition) and Vapor Cloud Explosion Analysis 
Note 2: Overall risk of fatality from DCPLNG facility and associated pipeline to CCNPP Site was 
evaluated to be 2.3E-9 per year (present operations) and 6.6E-9 per year (planned expansion). (The risk of 
physical damage to CCNPP Unit 3 is lower) The impact from blast overpressures was taken into account 
in developing this risk.

The above conclusion omits the possibility that the fast expanding vapor cloud could migrate 

before ignition to the CCNPP area and omits a total loss of LNG inventory from a large LNG 

tanker which could be 267,000 cubic meters or 148,000 cubic meters from a smaller ship.  

Furthermore, the conclusion that the greatest consequence is 2.64 miles is inconsistent with the 

PPRP Table 5.3 which illustrates that for CCNPP specifically, the hazard scenario for a flash fire 

with LFL or 37.5 kW/m
2
 is 6,000 meters (3.72 miles) and ½ LFL or 9.5 kW/m

2
 is 11,250 meters 

or approximately 7 miles. The ½ LFL distance in the PPRP study is still a hazard to human life, 

structures and operations of CCNPP and the proposed reactor.  The commonly used “permissible 

safe zone” is a heat flux of 5 kW/m
2

which can cause second degree burns after about 30 seconds 
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of exposure to bare skin. A heat flux of about 12.5 kW/m
2
 over an exposure time of 10 minutes 

will ignite wood, and a heat flux of about 37.5 kW/m
2

can damage steel structures.  The 

applicant’s study also omits in its analysis, the added radiant heat that could ensue when Calvert 

Cliffs acts as a fire fence.  This would be the case under the worst conditions of an LNG spill 

over water at the DCPLNG pier. The overpressures and explosions from this type event were 

omitted in the risk development.  Another omission is the risk analysis of larger LNG ships 

which will be docking at the modified LNG pier which is closer to CCNPP Unit 3.   

The most probable risk area is the LNG pier which will be undergoing modifications and 

since CCNPP Unit 3 is closer to this pier, the conclusion drawn by the applicant is inconsistent 

with the geographic siting of the proposed reactor.  When the aforementioned factors when 

omitted, they also affect the evaluation of the risk factor used by the applicant which in turn 

affect the design of the proposed reactor. 

 It should also be noted that the PPRP the applicant is referring to specifically states that 

“The study does not evaluate construction phase risks, any future modifications to the DCPLNG 

facility or the surrounding areas, or risks to the environment”.  Since the PPRP listed the Sandia 

National Laboratories “Guidance on Risk Analysis and Safety Implications of a Large LNG Spill 

Over Water” (SAND2004-6528, Dec 2004), it is provided herewith as an attachment. 

The applicant’s ER also omits the 2005 Sandia National Laboratories study (SAND2005-

7339), that confirmed the range of LFL (Lower Flammability Limit) could be as far as 11, 175 

meters or 7 miles (page 24, Final Calculations, Table 5, Final Dispersion Results).    

Attached is the Sandia National Laboratories Study (SAND2005-7339), Review of the 

Independent Risk Assessment of the Proposed Cabrillo Liquefied Natural Gas Deepwater Port 

Project (Exhibit 17). Although this study was for FRSU type facility, it is referred to in this 
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contention because the study is also an offshore proposed facility which is a similar 

representation of an LNG spill over water.  Regardless of whether the LNG spill is from a ship 

tank breach or FRSU, the spill scenario is similar; the LNG spill is on water and containment is 

not possible. This study also confirms that Sandia National Laboratories validates another 

research group’s (ACE) findings on the distance to LFL is 11,175 meters or approximately 7 

miles with a heat flux of 5 kW/m
2

which can cause second degree burns after about 30 seconds 

of exposure to bare skin.

Table 2.2-10 Toxic Vapor Cloud Analysis omits analysis of possible Toxic Air Pollution 

from rapid LNG vaporization and mass high combustion of gasified LNG on a catastrophic LNG 

spill over water.  

2.2.3.1.1 Explosions 
Accidents involving detonations of high explosives, munitions, chemicals, or liquid and gaseous 
fuels were considered for facilities and activities in the vicinity of the plant or onsite, where such 
materials are processed, stored, used, or transported in quantity. The effects of explosions are 
a concern in analyzing structural response to blast pressures. The effects of blast pressure 
from explosions from nearby railways, highways, navigable waterways, or facilities to critical 
plant structures were evaluated to determine if the explosion would have an adverse effect on 
plant operation or would prevent a safe shutdown. 

The allowable and actual distances of hazardous chemicals transported or stored were 
evaluated according to NRC Regulatory Guide 1.91, Revision 1, Evaluations of Explosions Postulated to 
Occur on Transportation Routes Near Nuclear Power Plants (NRC, 1978a), and 
Guidelines for Evaluating the Effects of Vapor Cloud Explosions Using a TNT Equivalency 
Method (FMIC, 2005). Regulatory Guide 1.91 cites 1 psi (6.9 kPa) as a conservative value of 
peak positive incident overpressure, below which no significant damage would be expected. 

The conclusions and assumptions described in 2.2.3.1.1 Explosions, use the TNT equivalency 

method and omit the explosions caused by the consequences of a catastrophic LNG spill over 

water which may not behave similarly or use the same assumptions, thereby omitting analysis of 

an appropriate method for evaluating damage. 

2.2.3.1.2 Flammable Vapor Clouds (Delayed Ignition)
Flammable gases in the liquid or gaseous state can form an unconfined vapor cloud that could 
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drift toward the plant before ignition occurs. When a flammable chemical is released into the 
atmosphere and forms a vapor cloud it disperses as it travels downwind. The parts of the cloud 
where the concentration is within the flammable range, between the lower and upper 
flammability limits, may burn if the cloud encounters an ignition source. The speed at which the 
flame front moves through the cloud determines whether it is a deflagration or a detonation. If 
the cloud burns fast enough to create a detonation an explosive force is generated. 
The potential onsite chemicals are shown in Table 2.2-5. Hazardous materials potentially 
transported on ((MD) 2/4) are shown on Table 2.2-6, and hazardous materials transported on 
navigable waterways are shown on Table 2.2-7. These chemicals were evaluated to ascertain 
which hazardous materials had the potential to form a flammable vapor cloud or vapor cloud 
explosion. For those chemicals with an identified flammability range, the Areal Locations of 
Hazardous Atmospheres (ALOHA) air dispersion model was used to determine the distances 
where the vapor cloud may exist between the upper flammability limit (UFL) and the lower 
flammability limit (LFL), presenting the possibility of ignition and potential thermal radiation 
effects (ALOHA, 2007). 
The identified chemicals were also evaluated to determine the possible effects of a flammable 
vapor cloud explosion. ALOHA was used to model the worst case accidental vapor cloud 
explosion, including the safe distances and overpressure effects at the nearest safety-related 
{CCNPP Unit 3) structure. To model the worst case in ALOHA, ignition by detonation was 
chosen for the ignition source. The safe distance was measured as the distance from the spill 
site to the location where the pressure wave is at 1 psi (6.9 kPa) overpressure. 
Conservative assumptions were used in both ALOHA analyses with regard to meteorological 
inputs and identified scenarios. The following meteorological assumptions were used as inputs 
to the computer model, ALOHA: Pasquill stability class F (stable), with a wind speed of 1 m/sec; 
ambient temperature of 25 0C; relative humidity 50%; cloud cover 50%; and an atmospheric 
pressure of 1 atmosphere. Pasquill Stability class F represents the worst 5% of meteorological 
conditions observed at a majority of nuclear plant sites. For each of the identified chemicals, it 
was conservatively assumed that the entire contents of the vessel leaked forming a 1 cm thick 
puddle. This provides a significant surface area to maximize evaporation and the formation of a 
vapor cloud. 

The aforementioned analysis and discussion of 2.2.3.1.2 Flammable Vapor Clouds (Delayed 

Ignition) omits full breach of ship borne LNG over water (Chesapeake Bay) especially at or near 

the LNG offshore pier where the greatest safety risk occurs. The assumption that the “entire 

contents of the vessel leaked forming a 1 cm thick puddle providing a significant surface area to 

maximize evaporation and the formation of a vapor cloud” definitely omits risk analysis of a 

catastrophic LNG spill over water. 

2.2.3.1.3 Toxic Chemicals 
Accidents involving the release of toxic chemicals from onsite storage facilities and nearby 
mobile and stationary sources were considered. Toxic chemicals known to be present on site or 
in the vicinity of the {CCNPP) site, or to be frequently transported in the vicinity were evaluated. 
NRC Regulatory Guide 1.78, Revision 1, Evaluating the Habitability of a Nuclear Power Plant 
Control Room During a Postulated Hazardous Chemical Release (NRC, 2001), requires 
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evaluation of control room habitability after a postulated external release of hazardous 
chemicals from mobile or stationary sources, offsite or onsite. 
The potential onsite chemicals (Table 2.2-5), hazardous materials potentially transported on 
{(MD) 2/4) are identified in Table 2.2-6. Hazardous materials transported on navigable 
waterways are identified in Table 2.2-7. These chemicals were evaluated to ascertain which 
hazardous materials should be analyzed with respect to their potential to form a toxic vapor 
cloud after an accidental release. 

Toxic Chemical Related Impacts Affecting the U.S. EPR Design 
The U.S. EPR design is acceptable for any site when reasonable qualitative arguments can 
demonstrate that the realistic probability of severe consequences from any external accident is 
less than 1 E-6 occurrences per year. The analyses presented in this section demonstrate that 
toxic chemical concentrations that could present an immediate hazard to plant personnel will not 
result from postulated chemical releases, (with the exception of gasoline and ammonia. For 
gasoline and ammonia, it was demonstrated that the event probability is less than 1 E-6. As a 
result, each of the postulated toxic chemical release scenarios has been demonstrated to either 
not result in severe consequences, or to have an event frequency that is less than 1 E-6 per 
year.)

2.2.3.1.4 Fires 
Accidents leading to high heat fluxes or smoke, and non-flammable gas or chemical bearing 
clouds from the release of materials, as the consequence of fires in the vicinity of the plant were 
considered. Fires in adjacent industrial plants and storage facilities, oil and gas pipelines, brush 
and forest fires, and fires from transportation accidents were evaluated as events that could 
lead to high heat fluxes or to the formation of such clouds. 
(The nearest industrial site is the DCPLNG facility located, which is located approximately 3.2 
mi (5.1 km) from CCNPP Unit 3. The Maryland Power Plant Research Program (MDNR, 2006) 
commissioned an independent risk study (i.e., hazard study) to assess the risks associated with 
the expansion of the DCPLNG facility and associated pipeline to the CCNPP site as described 
in Section 2.2.3.) 
The quantified risks to the {CCNPP} site presented in this study are within the threshold of 
acceptable risks defined by the U.S. Nuclear Regulatory Commission (1 E-7). The evaluation of 
these risks included such events as (ruptures in the gas pipeline and escalation events, 
involving total loss of the storage tanks, which lead to a jet or pool fire. Therefore, it is not 
expected that there would be any hazardous effects from fires or heat fluxes associated with the 
operations of the DCPLNG facility and pipeline.) 

Table 2.2-7 Hazardous Material, Navigable Waterway Transportation, Disposition in the applicants 
FSAR, lists LNG that the “vapor may explode using the PPRP Study”. 

Table 2.2-8 Explosion Event Analysis {Note 1: Overall risk of fatality from DCPLNG facility and 
associated pipeline to CCNPP Site was evaluated to be 2.3E-9 per year (present operations) and 6.6E-9 
per year (planned expansion). (The risk of physical damage to CCNPP Unit 3 is lower) The impact from 
blast overpressures was taken into account in developing this risk.

The aforementioned conclusions for 2.2.3.1.3 Toxic Chemicals, Table 2.2.7 and Table 2.2-8 

utilized the PPRP study of DCPLNG which is deficient on the current situation of “full breach of 

the ship borne LNG spill on water”. PPRP study also omitted the LNG Spill Consequence 
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Studies depicted in the aforementioned GAO-07- 316 Feb 2007 report. This GAO report 

summarized 6 scientific studies with varying assumptions, but all taken together still fall short of 

factors affecting CCNPP should a worst case catastrophic LNG spill occur on water (Chesapeake 

Bay) within the thermal inclusion zone of CCNPP and the proposed reactor.

The applicant’s ER and the PPRP Study both omit analyses that size and spread of the 

flammable vapor cloud affects LNG pool fire size and duration, with heat flux greater than 

350kW/m2 given “worst case conditions” for an LNG spill over water that could be different 

from the assumptions made for a “worst case conditions” that would occur on a nuclear power 

plant since only CCNPP has the unique siting of DCPLNG with an offshore unloading pier 

within its hazard inclusion zone. 

Furthermore, the ER and PPRP omit risk analysis of secondary fires that would probably 

occur with instantaneous combustion from radiant heat of the LNG pool fire which will burn 

office paper, carpet, office furniture and computers and risk damaging sensitive equipment, 

negatively impacting safety and operations of CCNPP and the proposed reactor. 

With all the aforementioned omissions and deficiencies identified in the ER and PPRP, 

the following conclusion by the applicant omits assumptions and analyses that would affect the 

risk analyses and probability values:

FSAR Page 2.2-13 
Nearby Facilities 
(The Dominion Cove Point Liquefied Natural Gas (DCPLNG) facility operates within the vicinity of the 
CCNPP site. Section 2.2.3 addresses the overall risk from the DCPLNG facility. Blast overpressure 
impacts were taken into account in developing the risk analysis. Damaging 
overpressures from an explosion resulting from a complete tank failure at the DCPLNG facility 
would not adversely affect the operations of CCNPP Unit 3 (MDNR, 2006).) 
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Applicant’s reference to overpressures from an explosion resulting from a complete tank failure 

at DCPLNG appears to refer to land-based storage tank and omits the more catastrophic LNG 

spill over water and its consequences resulting from different types of overpressures and 

explosions that will have greater probability to affect CCNPP and especially proposed Unit 3 

since the geographical siting places Unit 3 closer to DCPLNG. 

Conclusion:

As demonstrated in the Argument, the applicant’s ER is deficient in its risk analysis of the 

impact of DCPLNG operations and hazards as it relates to CCNPP and Unit 3’s operations, 

safety, geographical siting, and design of the proposed reactor.  The omissions and deficiencies 

cited and most specifically, the real world impact of the catastrophic LNG spill on water at or 

near the LNG pier requires further study.  The modifications on the LNG pier to accommodate 

larger LNG ships with a cargo carrying capacity of up to 267,000 cubic meters of LNG were 

omitted.  The applicant’s ER and PPRP also omits the probability of secondary fires resulting 

from radiant heat of a catastrophic LNG spill over water and the additional domino effect of the 

hazards cumulative impact to pipelines and other DCPLNG site installations previously referred 

to in the Contention and in the foregoing Argument.  The domino effect will further increase the 

risk factors and these factors were omitted from the applicant’s analyses, thereby affecting the 

assumptions in risk analysis and the conclusions drawn by the applicant. 

The PPRP risk study the applicant refers to in its risk analysis is already deficient as a 

source for justifying the analysis of risks to CCNPP operations and the evaluation of the safety 

aspects required for the proposed USEPR design and containment, geographical siting, and risk 

assessment of the current and future situation from which the Unit 3 installation and engineering 

is based.  Furthermore, the PPRP specifically states “The study does not evaluate construction 
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phase risks, any future modifications to the DCPLNG facility or the surrounding areas, or risks 

to the environment”.  

Therefore, the risk analysis and risk assessment the applicant is utilizing for its 

conclusions contains omissions and deficiencies that adversely affect its substantiation of the risk 

factors for installing the proposed CCNPP Unit 3. 

Contention #5: 

The UniStar application’s Environmental Report (ER) is unacceptably deficient because it omits 

the combined and cumulative mechanical stress to Chesapeake Bay biota caused by the cooling 

water intake pumps for the proposed Unit 3, CCNPP units1 and 2 water intake pumps and the 

water ballast intake pumps of the LNG tanker ships that are operational during LNG unloading 

operations at the Dominion Cove Point LNG (DCPLNG) pier.  The applicant’s ER recognizes 

that 200 LNG ships per year will be docking and unloading at the DCPLNG pier.  Since Unit 3’s 

water intake pumps are much closer to the LNG pier by its geographical location, this combined 

impact on the same area pose adverse effects on aquatic life. 

The cumulative mechanical stress on Chesapeake Bay biota from these 3 major pump 

sources on the watershed and other synergistic effects on the already severely degraded and 

declining Chesapeake Bay, whose recovery plan is currently in doubt and the focus of a federal 

law suit, was omitted from the applicant’s ER and environmental risk analysis. 

Argument:

The applicant’s CCNPP Unit 3 FSAR Vol 1 2.2 Nearby Facilities states: 

2.2.2.2.2 (Dominion Cove Point Liquefied Natural Gas Facility 
The Dominion Cove Point Liquefied Natural Gas (DCPLNG) facility is located approximately 3.2 mi (5 
kin) south of the facility. The DCPLNG site receives liquefied natural gas (LNG) from LNG tanker ships 
at its offshore dock. The facility stores the LNG onshore in tanks, then transforms 
it back to gas and delivers it to a pipeline for distribution. 
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The DCPLNG facility includes an offshore pier; and five double-walled, insulated LNG storage 
tanks that are maintained at -260°F (-1620C) and 2 psig (14 kPa-gauge). One tank has a 
capacity of 850,000 barrels (35.7 million gallons, or 135,000 M3), and the remaining four tanks 
have a capacity of 230,000 barrels (9.8 million gallons, or 37,000 M3). The pipeline, known as 
the Cove Point pipeline, extends approximately 88 mi (142 km) from the LNG terminal to 
connections with several interstate pipelines (Dominion, 2007) (MDNR, 2006). The pipeline and 
offshore pier are described in more detail in Sections 2.2.2.3 and 2.2.2.4.2. 
The Federal Energy Regulatory Commission (FERC) has approved an application for expansion 
of the DCPLNG facility. The scope of this expansion is described in more detail in 
Section 2.2.2.4.2.) 

2.2.2.4 Description of Waterways 
{CCNPP Unit 3 will be located about 1,000 ft (305 m) from the western shore of Chesapeake 
Bay. The Chesapeake Bay is a large estuary and home to many marinas and facilities along its 
shores. Located along the navigable waterways are two facilities which may contribute to the 
transportation of potentially hazardous cargo along the Chesapeake Bay, and in the vicinity of 
the CCNPP site: (1) the Port of Baltimore, and (2) the Dominion Cove Point Liquefied Natural 
Gas facility. 
The Port of Baltimore is located about 60 mi (97 kin) north of the CCNPP site on the Patapsco 
River, a tributary that flows into the Chesapeake Bay. The Dominion Cove Point Liquefied 
Natural Gas facility located 3.2 mi (5.1 kin) south of the CCNPP site, and has a terminal with an 
off shore pier. More detailed information about the transportation of potentially hazardous 
material as a result of these facilities is presented in the following sections. 
At its greatest depth in the vicinity of the CCNPP site, the Chesapeake Bay shipping channel is 
approximately 101 ft (31 m) deep (NOAA, 2005). The navigable waterways of the Chesapeake 
Bay are represented by the U.S. Army Corps of Engineers as those waters with a depth greater 
than the 47 ft (14.3 m) contour (USACE, 2006). Applying this definition, the CCNPP Unit 3 
intake structure will be within 11,678 ft (2.2 mi, or 3,560 m) from a navigable waterway. The 
U.S. Coast Guard has committed to establish approach and docking procedures for the 
Dominion Cove Liquefied Natural Gas (LNG) facility to keep LNG vessels outside a 3.4 mi 
(5.5 km) radius from the CCNPP site (NRC, 2004b). 
The intake structures for CCNPP Unit 3 will be situated in an area that is set back from the 
shoreline at the south end of the CCNPP Unit 1 and 2 intake structure. The intake channel will 
approximately 100 ft (30.5 m) long, 100 ft (30.5 m) wide structure with a dredged earthen 
bottom at approximate elevation -20 ft 6 in MSL (-6.25 m msl) with vertical walls extending to 
approximate elevation 10 ft MSL (3 m msl). 

The CCNPP Unit 3 intake structure, as stated in the foregoing paragraphs, is further south than 

the C1 and CC2 intake structures, and closer to the DCPLNG pier. The ER omits the CC3 water 

intake pumps and its mechanical stress impact to the Chesapeake Bay biota which affects the 

aquatic food chain.

Bay water consumption from Calvert Cliffs and DCPLNG operations 

o Units 1 and 2 draw 2.4 million gallons per minute (gpm) cooling water 

o Unit 3 will draw 43,480 gallons per minute cooling water 
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o LNG tankers typically draw 50,000 gpm into water ballasts in about 12-24 hrs, or longer 

when larger LNG ships with up to 267,000 cubic meters of LNG are unloading. 

CCNPP continually draws Chesapeake Bay water and although these may be in similar flow to 

tidal waters, the analysis omits mechanical stress produced by each pump.  CC1 and CC2 

currently use multiple recirculating pumps. Cumulative effect of all the CCNPP pumps and the 

LNG ship water ballast pumps were omitted for mechanical stress assessment as it affects the 

declining Chesapeake Bay. 

In support of their contention, Petitioners submit that on October 29, 2008, the 

Chesapeake Bay Foundation (CBF) filed a “Notice of Intent to Sue for Failure to Comply with 

the Chesapeake 2000 Agreement” with the United States Environmental Protection Agency and 

the Attorney General of the United States, U.S. Department of Justice.  

The CBF suit identifies that “over many years, the productivity and water quality of the 
Chesapeake Bay and its watershed were diminished by pollution, excessive sedimentation, 
shoreline erosion, the impacts of population growth and development in the Chesapeake Bay 
watershed, and other factors;”
[CBF, Notice of Intent to Sue for Failure to Comply with the Chesapeake 2000 Agreement, 
October 29, 2008, p. 14] (Exhibit 14). 

Conclusion:
The Petitioners argue that the development of CCNPP 3 has not been adequately analyzed and 

the applicant’s Environmental Report’s omits an assessment of the CCNPP 3 contribution to the 

cumulative impacts of mechanical stress to the Chesapeake Bay watershed.  

Such omission potentially fails to address the proverbial “straw that broke the camel’s 

back” with severe environmental and economic consequences for the already severely impacted 

Chesapeake Bay. 
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CONTENTION #6: The application is deficient in its discussion of high-level radioactive 
waste that would be generated by Calvert Cliffs-3  

6-A: Failure to Evaluate Whether and in What Time Frame Spent Fuel Generated by 
Calvert Cliffs Unit 3 Can Be Safely Disposed Of 

The Environmental Report for the Calvert Cliffs Unit 3 COLA is deficient because it fails to 

discuss the environmental implications of the lack of options for permanent disposal of the 

irradiated (i.e, “spent”) fuel that will be generated by the proposed new reactor if built and 

operated. Nor has the NRC made an assessment on which the applicant can rely regarding the 

degree of assurance now available that radioactive waste generated by the proposed reactor “can 

be safely disposed of [and] when such disposal or off-site storage will be available.” Final Waste 

Confidence Decision, 49 Fed. Reg. 34,658 (August 31, 1984), citing State of Minnesota v. NRC, 

602 F.2d 412 (D.C. Cir. 1979). Accordingly, the ER fails to provide a sufficient discussion of the 

environmental impacts of the proposed new nuclear reactor. 

Discussion

The ER for the proposed new reactor does not contain any discussion of the environmental 

implications of the lack of options for permanent disposal of the irradiated fuel to be generated 

by Calvert Cliffs Unit 3. Therefore, it is fatally deficient. State of Minnesota v. NRC, 602 F.2d at 

416-17.

In the Calvert Cliffs Unit 3 COLA, at Part 3 of the Environmental Report at Chapter 5.7.6 

about Uranium Fuel Cycle Impacts, the applicant states: 

“Federal Law requires that high level and transuranic wastes are to be buried at a repository and 
no release to the environment is expected to be associated with such disposal because it has been 
assumed that all of the gaseous and volatile radionuclides contained in the spent fuel are no 
longer present at the time of disposal of the waste. In NUREG-0116 (NRC, 1976), which 
provides background and context for the high level and transuranic Table S–3 values, the NRC 



36

indicated that these high level and transuranic wastes will be buried and will not be released to 
the environment. 

The NRC has already concluded that for applicants seeking an Early Site Permit (ESP), these 
impacts are acceptable, and would not be sufficiently large to require a NEPA conclusion that 
the construction and operation of a new nuclear unit at the sites should be denied.” 

First, the U.S. Department of Energy recognizes that significant radioactivity releases from a 

Yucca Mountain repository would in fact occur over time. See, for example, U.S. DOE Office of 

Civilian Radioactive Waste Management, "NWTRB Repository Panel meeting: Postclosure 

Defense in Depth in the Design Selection Process," presentation for the Nuclear Waste Technical 

Review Board Panel for the Repository, January 25, 1999. Also, the U.S. Environmental 

Protection Agency’s final Yucca Mountain radiation release regulations, requiring that such 

radiation release regulations extend out to a million years post waste burial, shows that such 

releases will continue for many hundreds of thousands of years into the future. EPA’s proposed 

dose limit from Day 1 to Year 10,000 post burial is 15 millirems/year from all pathways of 

exposure. EPA’s proposed dose limit from Year 10,000 to Year 1,000,000 post burial is 100 

millirems/year from all pathways of exposure. Thus, the post Year 10,000 standard would allow 

for six to seven fold higher radioactivity doses to persons downstream than the pre Year 10,000 

standard, a prima facie violation of the long established international moral and ethical norm 

referred to as “intergenerational equity.” In summary, Yucca Mountain would experience 

significant radioactivity releases into the distant future, despite any applicant or NRC statements 

to the contrary. See United States. Environmental Protection Agency. "40 CFR Part 197: Public 

Health and Environmental Radiation Protection Standards for Yucca Mountain , Nevada : 

Proposed Rule." Federal Register, v.73, no. 200, October 15, 2008, pages 61256-61287.

Thus, the Calvert Cliffs 3 COLA’s assertion that “no release to the environment is 
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expected to be associated with such disposal” is obviously false. While Applicants may have 

intended to rely on the NRC’s Waste Confidence decision, issued in 1984, and most recently 

amended in 1999, that decision is inapplicable because it applies only to plants which are 

currently operating, not new plants. The second finding of the Waste Confidence Decision, as 

amended in 1999, is that the Commission has reasonable assurance that at least one mined 

geologic repository will be available within the first quarter of the twenty-first century, and that 

sufficient repository capacity will be available within 30 years beyond the licensed life for 

operation (which may include the term of a revised or renewed license) of any reactor to dispose 

of the commercial high-level radioactive waste and spent fuel originating in such reactor and 

generated up until that time. Waste Confidence Decision Review: Status, 64 Fed. Reg. 68,005, 

68,006 (December 6, 1999).  

This finding revised the finding in the original decision that a mined geologic repository 

would be available by the years 2007 to 2009. Clearly, the Commission’s finding applies to any 

existing reactor, including reactors whose licenses are revised or renewed. The Commission 

gives no indication that it has confidence that repository space can be found for spent fuel and 

other high-level radioactive waste from new reactors licensed after December 1999. Moreover, 

the revised second finding in the 1999 Waste Confidence review statement conspicuously fails to 

assert confidence in the likelihood that more than one repository will be licensed. In fact, the 

Commission has backtracked on its original 1984 “Nuclear Waste Confidence Decision,” in 

which the Commission expressed confidence that “one or more” repositories would open 

between 2007 and 2009. Waste Confidence Decision, 49 Fed. Reg. at 34,673. The 1999 Status 

Report states merely that “at least one” repository will open by 2025. 64 Fed. Reg. at 68,006. 
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Although previous ASLBs have rejected similar intervention contentions against 

proposed new reactors, we urge that this contention be accepted for hearing based on the fact that 

the U.S. Nuclear Regulatory Commission has yet again re-opened the Nuclear Waste Confidence 

Decision to revision. This re-examination, currently still open for public comment, shows clearly 

that there is no regulatory certainty regarding the high-level radioactive waste dilemma. See

Waste Confidence Decision Update. 10 CFR Part 51 [Docket ID-2008-0482]; 73 FR 59551, 10-

9-08, online at http://edocket.access.gpo.gov/2008/pdf/E8-23381.pdf. See also the related 

Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After Cessation of 

Reactor Operation. 10 CFR Part 51, RIN: 3150–AI47, [NRC–2008–0404] 73 FR 59547, 10-9-

08, online at http://edocket.access.gpo.gov/2008/pdf/E8-23384.pdf.

The Applicant and the NRC itself should not be allowed to rely on the NRC 

Commission’s current re-appraisal of the Nuclear Waste Confidence Decision as constituting a 

safe, secure, and sound permanent solution for the high-level radioactive waste dilemma, for 

after all, the review is not completed. In fact, the proceeding is still open for public comment. 

Once the public comment period has been completed, and the NRC has issued its proposed final 

version of this latest review of the Nuclear Waste Confidence Decision, we request the right to 

re-address this issue in this proceeding, in light of that yet to be released final decision, in the 

context of the specific circumstances of this new reactor proposal at Calvert Cliffs. 

Furthermore, it is also clear that the inventory of irradiated nuclear fuel and other high-

level radioactive waste being generated by the current generation of nuclear reactors is far 

greater than what can be accommodated in the single repository in which the Commission 

seemingly places its confidence, Yucca Mountain, Nevada. The proposed Yucca Mountain 
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repository can only accept 63,000 metric tons of commercial high-level radioactive waste and 

irradiated nuclear fuel, at least until a second national repository became operational. 

Under the Nuclear Waste Policy Act (“NWPA”), 63,000 metric tons is the legal limit for 

commercial waste storage that can be “disposed of” at Yucca Mountain, Nevada, at least until a 

second repository is operational elsewhere in the U.S. As the NWPA states at Section 114(d): 

The [NRC] decision approving the first such application [for a license to open and 
operate a repository] shall prohibit the emplacement in the first repository of a quantity of spent 
fuel containing in excess of 70,000 metric tons of heavy metal or a quantity of solidified high-
level radioactive waste resulting from the reprocessing of such a quantity of spent fuel until such 
time as a second repository is in operation…” 42 U.S.C. § 10134(d).

By long-established DOE policy, the first 70,000 metric tons of irradiated nuclear 

fuel and solidified high-level radioactive waste “disposed of” at Yucca Mountain, Nevada would 

include 90% commercial nuclear reactor waste, and 10% DOE waste from the nuclear weapons 

production complex and nuclear energy research activities, as well as Department of Defense 

Nuclear Navy-related wastes. 90% of 70,000 metric tons means that only 63,000 metric tons of 

commercial irradiated nuclear fuel could be “disposed of” at Yucca Mountain, Nevada, at least 

until a second national repository is operational in the United States. See Yucca Mountain EIS at 

A-1.

  Even assuming only 40 years of operations with no operating license renewals and no 

new nuclear reactors, the U.S. Department of Energy (DOE) has known since at least the mid-

1990s—since before the most recent (1999) NRC review of its “Nuclear Waste Confidence 

Decision”—that by the year 2030 or so well over 80,000 metric tons of irradiated nuclear fuel 

generated at commercial nuclear reactors will exist in the U.S. U.S. Nuclear Waste Technical 

Review Board (“NWTRB”) “Disposal and Storage of Spent Nuclear Fuel: Finding the Right 
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Balance,” Figure 2 at page 11 (March 1996). This is significantly in excess of the “disposal” 

capacity at Yucca Mountain. 

As recently as March, 2008, at the U.S. Nuclear Regulatory Commission’s Regulatory 

Information Conference, the director of the U.S. Department of Energy’s Office of Civilian 

Radioactive Waste Management, Ward Sproat III, announced that 63,000 metric tons of 

commercial irradiated nuclear fuel—enough to fill Yucca to its legal limit—will exist in the U.S. 

by the spring of 2010. He added more recently that the U.S. Department of Energy recognizes 

the need for a second repository, as called for by the Nuclear Waste Policy Act as Amended, 

unless the capacity limit at Yucca Mountain is done away with. Of course, changing the amount 

of high-level radioactive waste and irradiated nuclear fuel to be buried at Yucca Mountain would 

increase the environmental and public health risks and impacts downstream and downwind. Not 

only would a change in federal law be required, but new analyses to determine the extent of these 

increased impacts would be required. These analyses have not yet even been undertaken, much 

less completed. Given the many unknowns associated with requirements for changes in the law, 

new technical analyses, and additional regulatory proceedings associated with the proposal to 

expand Yucca’s waste disposal capacity, any “confidence” in a waste solution for a new 

generation of reactors is entirely inappropriate. 

NRC’s now-routine approval of 20-year license extensions to old commercial nuclear 

reactors will only increase the quantity of high-level radioactive waste that exceeds the capacity 

limits at the proposed Yucca Mountain, Nevada repository. In its “Final Environmental Impact 

Statement for a Repository for Spent Nuclear Fuel and High-Level Radioactive Waste at Yucca 

Mountain, Nye County, Nevada,” (Feb. 2002) (hereinafter “Yucca Mountain EIS”), DOE 

predicted the generation of over 105,000 metric tons of commercial irradiated nuclear fuel by the 
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year 2046. Id., Table A-8, page A-16. While NRC’s standard license extension term is 20 years, 

the DOE prediction assumed that the term of license extensions would be only 10 years. DOE 

also assumed no new commercial nuclear reactors in the U.S. Thus, the high-level waste and 

irradiated fuel generated by the current generation of reactors will far exceed the capacity of the 

single repository that the NRC has identified as feasible and likely in the next several decades. 

Experience also shows that the NRC has been overly optimistic about the opening of the 

first repository. It took from 1982 (the year the Nuclear Waste Policy Act was passed) until 2002 

– 20 full years -- just for the DOE to recommend Yucca Mountain as “suitable” for repository 

development. This finding, however, has been consistently challenged by the State of Nevada, 

environmental groups, and numerous scientists. Even before DOE’s suitability determination, the 

U.S. General Accounting Office (GAO) reported that a repository at Yucca Mountain, Nevada 

probably could not open to receive waste shipments till 2015 at the earliest, given nearly 300 

unfinished scientific and technical studies. GAO-02-191, “Nuclear Waste: Technical, Schedule, 

and Cost Uncertainties of the Yucca Mountain Repository Project” (December, 2001). 

DOE later admitted that 2017 was the “best achievable” date for opening Yucca. 

Currently, however, DOE has admitted that it has no projected opening date for the Yucca 

repository. See, e.g., U.S. NWTRB, “Technical Report on Localized Corrosion” (November 25, 

2003, and Allison M. Macfarlane and Rodney C. Ewing, “Uncertainty Underground: Yucca 

Mountain and the Nation’s High-Level Nuclear Waste,” the MIT Press, Cambridge, MA, 2006).  

In addition, several legal challenges have been filed against the Yucca Mountain 

repository and the proposed standards for operation, including a successful State of 

Nevada/environmental coalition challenge to the U.S. Environmental Protection Agency’s 

radiation release regulations for the Yucca repository. On July 9, 2004, the U.S. Circuit Court of 
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Appeals for the District of Columbia ordered EPA to revise its regulations, which EPA has only 

very recently done. See United States. Environmental Protection Agency. "40 CFR Part 197: 

Public Health and Environmental Radiation Protection Standards for Yucca Mountain , Nevada : 

Proposed Rule." Federal Register, v.73, no. 200, October 15, 2008, pages 61256-61287. 

However, even this EPA Final Radiation Release Rule has been legally challenged by the State 

of Nevada. See Petition for Review in the United States Court of Appeals for the District of 

Columbia Circuit, State of Nevada, Petitioner, versus United States Environmental Protection 

Agency; Stephen L. Johnson, Administrator; and United States of America, Respondents, 

October 10, 2008.

Accordingly, the irradiated nuclear fuel and other high-level radioactive wastes generated 

at the proposed new reactors, such as Calvert Cliffs Unit 3, could not be “disposed of” at Yucca 

Mountain unless and until a second national repository is operating. But the Commission has not 

expressed confidence that a second repository will open. Any irradiated nuclear fuel or other 

high-level radioactive waste generated after the spring of 2010 (after 63,000 metric tons of 

commercial irradiated nuclear fuel has been generated) would have nowhere to go, would lack 

“disposal” space at a repository, unless and until a second repository is opened and operating in 

the U.S. somewhere other than Yucca Mountain, Nevada – a process that could very well take 

many decades, based on the experience of trying to open the first repository at Yucca Mountain, 

Nevada.

Moreover, Congress has not given the NRC any basis for assuming that a second 

repository will be opened. Section 161(b) of the NWPA provides that: “[t]he Secretary [of 

Energy] shall report to the President and to Congress on or after January 1, 2007, but not later 

than January 1, 2010, on the need for a second repository.” 42 U.S.C. §10172a(b). Section 161(a) 
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also states that: “The Secretary [of Energy] may not conduct site-specific activities with respect 

to a second repository unless Congress has specifically authorized and appropriated funds for 

such activities.” 42 U.S.C. §10172a(a). The Department of Energy has not made an official 

finding that a second repository is needed, nor has Congress specifically authorized or 

appropriated funds for site-specific activities.

However, very recent statements by the Energy Department’s Edward Sproat to 

Congress, as reported by the Associated Press’s Joe Hebert, indicated that the 70,000-metric ton 

limit Congress put on the capacity of the proposed Yucca waste dump will fall far short of what 

will be needed and has to be expanded, or else another dump built elsewhere in the country. 

Sproat said within two years the amount of waste produced by the country’s 104 nuclear power 

plants plus defense waste will exceed 70,000 metric tons. Sproat suggested that Congress scrap 

the limit, or else empower the Department of Energy to search for another site for a secondary 

facility. See “Should Yucca Mountain Hold More Than 77,000 Tons of Nuclear Waste, or 

None?” by Eliza Strickland in Discover’s Environment Department, November 10, 2008, online 

at http://blogs.discovermagazine.com/80beats/2008/11/10/should-yucca-mountain-hold-more-

than-77000-tons-of-nuclear-waste-or-none/

Whether or not Sproat’s testimony before Congress constitutes the Nuclear Waste Policy 

Act’s mandated report on the need for a second repository sometime between 2007 and 2010 in 

not clear. Any confidence that Congress will expand Yucca’s capacity, or mandates a second 

repository elsewhere in the country, is premature until Congress actually acts. NRC should put 

no stock, and the applicant should take no credit, for such hypothetical eventualities. 

The Nuclear Regulatory Commission’s failure to express confidence that a second 

repository will be opened any time soon also implicates the third and fourth findings of the 
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Waste Confidence Decision, i.e, that irradiated fuel and other high-level radioactive waste can be 

safely stored at reactor sites for up to 30 years. 64 Fed. Reg. at 68,006. If the Commission has no 

confidence that a repository will open at some reasonable time in the future, it must be assumed 

that irradiated fuel may sit at the proposed new Calvert Cliffs 3 reactor site for an indefinite 

period of time. The environmental impacts of such indefinite storage must be evaluated before a 

Combined Operating License can be granted. 

6-B. Even if the Waste Confidence Decision Applies to This Proceeding, It Should be 
Reconsidered.

Even if the Waste Confidence Decision applies to this proceeding, it should be 

reconsidered, in light of significant and pertinent unexpected events that raise substantial 

doubt about its continuing validity, i.e., the increased threat of terrorist attacks against 

U.S. facilities. 

Discussion

In its 1999 “Nuclear Waste Confidence Decision” revision, NRC stated “the Commission would 

consider undertaking a comprehensive reevaluation of the Waste Confidence findings…if 

significant and pertinent unexpected events occur raising substantial doubt about the continuing 

validity of the Waste Confidence findings.” 64 Fed. Reg. at 68,007.  

Clearly, the catastrophic terrorist attacks upon the United States on September 11th, 2001 

constituted significant and pertinent unexpected events that raise substantial doubts about the 

continuing validity of the third and fourth findings of the revised Waste Confidence Decision.  

These findings are: 

3. The Commission finds reasonable assurance that high-level radioactive waste and spent fuel will 
be managed in a safe manner until sufficient repository capacity is available to assure the safe 
disposal of all high-level waste and spent fuel. (This finding is identical to the finding in the original 
Waste Confidence Decision in 1984). 
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4. The Commission finds reasonable assurance that, if necessary, spent fuel can be stored safely and 
without significant environmental impacts for at least 30 years beyond the licensed life for operation 
(which may include the term of a revised or renewed license) of that reactor at its spent fuel storage 
basin, or at either onsite or offsite independent spent fuel storage installations. (This finding 
is basically identical to that in the original Waste Confidence Decision with the addition of the 
consideration of license renewal and spent fuel storage 30 years beyond the licensed life for 
operation of a reactor). 64 Fed. Reg. at 68,006.  

The terrorist threat to irradiated nuclear fuel and high-level radioactive waste – whether it is 

being stored on-site at commercial reactors in storage pools or dry casks; stored in away-from-

reactor Independent Spent Fuel Storage Installations; or transported by truck, train, or barge 

between nuclear plants and off-site interim storage facilities – demands an evaluation of whether 

(a) it is appropriate to store irradiated nuclear fuel and other highly radioactive waste for 30 years 

or more pending availability of a permanent repository, and (b) whether nuclear power should be 

phased out as quickly as possible as a matter of environmental protection, national security, 

public safety, and common defense. 

The homeland security risks posed by indefinite temporary storage of irradiated nuclear 

fuel have been recognized by former Energy Secretary Spencer Abraham: 

“Yucca Mountain is an important component of homeland security. More than 161 million 
people live within 75 miles of one or more nuclear waste sites, all of which were intended to be 
temporary. We believe that today these sites are safe, but prudence demands we consolidate this 
waste from widely dispersed, aboveground sites into a deep underground location that can be 
better protected.
Statement of Spencer Abraham, Secretary of Energy, Before the Energy and Natural Resources 
Committee, U.S. Senate (May 16, 2002), (the full statement can be viewed and printed from: 
http://yuccamountain.org/abraham051602.htm)

It is undisputed that neither fuel storage pools nor dry storage facilities are designed to withstand 

the type of determined and sophisticated attack that was carried out on September 11, 2001. In 

fact, the U.S. National Academy of Sciences documented such security vulnerabilities in its 
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report entitled “Safety and Security of Commercial Spent Nuclear Fuel,” released on April 6, 

2005.

To protect against and mitigate the impacts of terrorist attacks, the NRC has developed a 

system to maintain a constant state of alert, undertaken a comprehensive review of the adequacy 

of its safety and security regulations, and upgraded its security requirements for all operating 

nuclear facilities in the United States. Clearly, under NEPA it is also appropriate to consider 

whether the Commission continues to have a basis for expressing confidence that stored 

irradiated nuclear fuel and other high-level radioactive waste is safe from terrorist attacks. 

Petitioners are aware that the Commission has ruled that environmental impacts of 

terrorist attacks are not cognizable under NEPA. See, e.g., Pacific Gas & Electric Co. (Diablo 

Canyon Independent Spent Fuel Storage Installation), CLI-03-01, 57 NRC 1 (2003); Private

Fuel Storage, L.L.C. (Independent Fuel Storage Installation), CLI-02-25, 56 NRC 340 (2002). 

Petitioners request that the Commission reconsider this policy, in light of (a) the obvious 

attractiveness and vulnerability of irradiated nuclear fuel to terrorist attack; (b) the Secretary of 

Energy’s recognition of the relationship between homeland security and assured capacity for 

timely irradiated nuclear fuel disposal; (c) the Commission’s explicit statement in the Waste 

Confidence status review that it would undertake a comprehensive reevaluation of the Waste 

Confidence findings if “significant and pertinent unexpected events” occur raising substantial 

doubt about the continuing validity of the Waste Confidence findings; and (d) the decision of the 

9th Circuit U.S. Court of Appeals. June 2, 2006 ruling by the U.S. Court of Appeals for the Ninth 

Circuit in San Luis Obispo Mothers for Peace (SLOMFP) v. NRC, 449 F.3d 1016. Clearly, a 

Commission reconsideration is warranted. 
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Given that NRC is currently reviewing its Nuclear Waste Confidence Decision, and is 

soliciting public comment before issuing a final decision at some future unspecified date, it is 

inappropriate for NRC and applicants to rely upon the Nuclear Waste Confidence Decision as a 

justification for refusing to address the irradiated nuclear fuel dilemma that would be created by 

the Calvert Cliffs 3 nuclear reactor. Such uncertainties about the irradiated nuclear fuel that 

would be generated at Calvert Cliffs 3, and the risks it would pose to the Chesapeake Bay 

environment and the public health of neighboring communities, will persist at least until NRC 

issues its revised Nuclear Waste Confidence Decision. Petitioners request the right to respond to 

any such final decision as an essential part of this COLA licensing proceeding. 

Contention #7. UniStar Nuclear Operating Service’s (UniStar) application to build and 
operate Calvert Cliffs Nuclear Power Plant Unit 3 violates the National Environmental 
Policy Act by failing to address the environmental impacts of the waste that it will generate 
in the absence of licensed disposal facilities or capability to isolate the radioactive waste 
from the environment. UniStar’s environmental report does not address the 
environmental, environmental justice, health, safety, security or economic consequences 
that will result from lack of permanent disposal for the radioactive wastes generated.7

7 Joint Petitioners recognize that this contention raises a challenge to the generic assumptions and conclusions in 
Table S-3.  However, we respectfully submit that the information submitted in this contention constitutes new and 
significant information, not considered in any previous environmental impact statement (“EIS”), that must be 
considered in the EIS for the Calvert Cliffs Unit 3 plant because it would have a significant effect on the outcome of 
UniStar’s and the NRC’s analyses of the environmental impacts of licensing the proposed plant.  Marsh v. Oregon 
Natural Resources Council, 490 U.S. 360 (1989).   

As required by NRC regulations, Joint Petitioners intend to submit a rulemaking petition to seek revision of Table S-
3.  In the meantime, we seek admission of this contention in order to protect our right to ensure that any generic 
resolution of our concerns is made in a timely way and “plugged in” to the licensing decision in this particular case.   
Baltimore Gas and Electric Co. v. Natural Resources Defense Council, Inc., 462 U.S. 87, 101 (1983).  See also 
Commonwealth of Massachusetts v. NRC, 522 F.3d 115 (1st Cir. 2008).  In Commonwealth of Massachusetts, the 
First Circuit found that although the NRC may make generic determinations regarding the significance of 
environmental impacts and prohibit challenges to those generic determinations in individual proceedings, it 
nevertheless must “consider any new and significant information regarding environmental impacts before renewing 
a nuclear power plant’s operating license.”  511 F.3d at 127.  Moreover, while the NRC may “channel” into a 
generic rulemaking the challenging party’s concerns about the effects of new and significant information on an 
individual licensing decision, the NRC may not refuse to provide “at least one path by which the [challenging party] 
may establish a connection” between the rulemaking and the licensing proceeding, thereby ensuring that the result of 
the rulemaking proceeding will be applied in the individual licensing case.  Id. at 128.   In order to ensure that a 
“connection” is maintained between any rulemaking petition that the Joint Petitioners may bring and the Joint 
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The issue of long-term radioactive waste management and disposal of Class B, C and Greater 
than C “low-level” radioactive waste is not adequately addressed in the Calvert Cliffs-3 COLA.  

1. The Environmental Report in Section 3.5 simply describes the generation of waste during 

operations with the expectation of shipment offsite: 

“Solid radioactive wastes are collected and packaged for temporary storage, 
shipment and offsite disposal.” 

Section 3.5.4. Solid Radioactive Waste System describes collection, processing and storage but 

does not address long term storage onsite. Reference is made elsewhere to NRC guidance for 

extended storage but not potentially permanent or very long term storage.

  “Once the activity has reduced to a low enough level, the drums are transported to 
an offsite repository for final disposal.” 

Applicant states that the systems are: 

“designed to minimize releases from reactor operation so values 
are as low as reasonably achievable (ALARA). These systems are 
designed and maintained to meet the requirements of 10 CFR 20 
and 10 CFR 50 App. I.” 

These are the routine release levels and the applicant provides no detail regarding the ongoing 

onsite management and potential impact from permanent  or very long term- storage of all the B, 

C and >C radioactive waste from operations on the site of generation. 

Chapter 11 of the FSAR is entitled “Radioactive Waste Management” and states:   
This chapter of the U.S. EPR Final Safety Analysis Report (FSAR) is incorporated by 
reference with supplements as identified in the following sections. 

The U.S. EPR FSAR section 11.4.3 is specifically referenced:
11.4.3 RADIOACTIVE EFFLUENT RELEASES 

Petitioners’ right to seek application of new and significant information to this proceeding, the Joint Petitioners 
request that this contention be admitted and held in abeyance pending the outcome of the generic proceeding.   
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The U.S. EPR FSAR includes the following COL Item in Section 11.4.3: 
A COL applicant that references the U.S. EPR will fully describe, at the functional level, 
elements of the Process Control Program (PCP). This program description will identify 
the administrative and operational controls for waste processing process parameters and 
surveillance requirements which demonstrate that the final waste products meet the 
requirements of applicable federal, state, and disposal site waste form requirements for 
burial at a 10 CFR Part 61 licensed low level waste (LLW) disposal site and will be in 
accordance with the guidance provided in RG 1.21, NUREG-0800, BTP 11-3, 
ANSI/ANS-55.1-1992 and Generic Letters 80-09, 81-38, and 81-39. 

This COL item is addressed as follows: 

The {CCNPP Unit 3} PCP describes, at the functional level, elements of the Process Control 
Program (PCP). The {CCNPP Unit 3} PCP is incorporated by reference and is included in Part 
11 of the COL application. 

No explanation is offered for how the applicant will meet this plan in the absence of a licensed 

disposal site. 

Applicants apparently assume that they will be able to send its Class B, C, and Greater-

Than-Class-C radioactive waste offsite.  After June 30, 2008, however, no facility in the United 

States is licensed and able to accept for disposal, Class B, C or Greater-Than-C radioactive waste 

from the Calvert Cliffs Unit 3 nuclear power reactors. The applicant fails to offer a viable plan 

for disposal of Class B, C and Greater-than-C so-called “low-level” radioactive waste generated 

in the course of operations, closure and post-closure of Calvert Cliffs Unit 3. 

The simple fact is that Applicants fails to address how so-called “low-level” radioactive 

waste from the operation and closure/dismantlement and decommissioning of Calvert Cliffs Unit 

3 will be isolated from the environment and permanently disposed of.  

There is no disposal site licensed for the Classes B and C or for Greater-than-C 

radioactive waste that would be generated by operation of Calvert Cliffs Unit 3. The only 

operating disposal sites that take Classes B and C waste (and possibly >C on a case-by-case 
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basis) are in Richland WA and Barnwell SC and (after July 1, 2008) neither will accept 

radioactive waste from outside of the Northwest, Rocky Mountain and Atlantic Compacts.  

Processors could change the form of the waste, but the radioactivity will remain, 

requiring isolation and disposal. Although there are experiments at diluting or down-blending 

higher concentration wastes to lower concentrations, this is not an accepted routine and has not 

been analyzed nationally to consider the environmental, health and economic effects of making 

such a practice routine. 

Thus it is reasonable to expect that all Class B, C and Greater-than-C radioactive waste 

from the proposed Calvert Cliffs Unit 3 nuclear reactor will remain onsite indefinitely.   Table S-

3 assumes that these wastes will be disposed of at “land burial facilities,” however.   

The environmental impacts of leaving these wastes onsite must be addressed in order for 

the US Nuclear Regulatory Commission to comply with NEPA.  It is imperative that the safety 

and security issues of extended onsite storage, de-facto disposal, be addressed prior to generation 

of the waste because the so-called “low-level” radioactive waste for which there is no disposal 

available is the hottest, most concentrated [8] waste in the category. The Environmental Report 

should also evaluate the impacts of licensing the site itself under 10 CFR Part 61 (licensed 

permanent radioactive waste disposal) or Maryland’s compatible agreement state regulations for 

Class B and C waste. The Environmental Report should also address the fact that Greater-than-C 

wastes require disposal requirements that are even more protective than Classes B and C in 10 

CFR 61 and must be disposed of in a deep geologic repository unless a specific exemption is 

granted.  For on-site disposal of Greater-than-Class C waste to be carried out, it will have to be 

8 GAO report indicates some of this waste can give a lethal dose in 20 minutes if exposed unshielded. GAO-RCED-
98-40R Questions on Ward Valley pages 49-52, 1998. 
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shown that shallow land burial there would be equivalent to the more stringent requirements and 

protective intent of 10 CFR 61.55. 

Onsite long-term storage and disposal could significantly increase the environmental, 

safety and security risks of the Calvert Cliffs Unit 3 site. Therefore serious consideration must be 

given to licensing the site itself under 10 CFR Part 61 (licensed permanent radioactive waste 

disposal) or Maryland’s compatible agreement state regulations for Class B and C waste. 

Greater-than-C wastes require disposal requirements that are even more protective than Classes 

B and C in 10 CFR 61 and must be disposed of in a deep geologic repository unless a specific 

exemption is granted.  For on-site disposal of Greater-than-Class C waste to be carried out, it will 

have to be shown that shallow land burial there would be equivalent to the more stringent 

requirements and protective intent of 10 CFR 61. 

Since Applicants might argue that offsite storage and treatment are potential options, it 

should be noted that radioactive waste sent for offsite storage and processing could be returned 

to Calvert Cliffs Unit 3, under certain circumstances. This is not addressed in the COL. 

The decommissioning planning appears to assume that the process-generated “low-level” 

radioactive will not be present onsite at time of closure. In Section 1.3.1, the decommissioning 

cost estimate does not reference the cost of Class B, C and Greater-than-C radioactive waste that 

may be stored on site at that point. Section 1.3.3 Decommissioning Costs and Funding – Status 

Reporting provides no recognition of the increased costs that may be associated with disposal of 

a cumulative total LLRW from operations in addition to the LLRW generated by dismantling the 

facility. Section 1.3.4 Recordkeeping Plans Related to Decommissioning Funding does not 

mention record keeping for LLRW in the event that it is retained on-site up to the time of 

decommissioning. 
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In 5.9 Decommissioning, there is no consideration of the potential for cumulative total of 

operations waste (so-called “LLRW”) being at the site. 9

“Decommissioning of a nuclear facility that has reached the end of its useful life has a positive 
environmental impact. The major environmental impact, regardless of the specific 
decommissioning option selected, is the commitment of small amounts of land for waste burial 
in exchange for the potential re-use of the land where the facility is located.” 

The lack of permanent disposal for so-called “low-level” Class B, C and Greater-Than-C 

radioactive waste that would be routinely generated from Calvert Cliffs 3, and the failure of the 

COL application to fully address potentially permanent on-site storage for those long lasting 

wastes violated environmental and safety and security requirements. There is no justification 

provided for producing long-lasting, intensely radioactive wastes for which no disposal exists. 

There is no realistic plan for isolation of the wastes or permanent disposal of the wastes. 

Considering the long history of failed so-called “low-level” radioactive waste disposal sites in 

the country, assumptions that new ones will be available are not justified. 

Respectfully submitted, 

This 19th day of November 2008. 
___________/s/________________
Michael Mariotte 
Executive Director 
Nuclear Information and Resource Service 
6930 Carroll Avenue, Suite 340 
Takoma Park, MD 20912 
301-270-6477
nirsnet@nirs.org

9

http://adamswebsearch2.nrc.gov/idmws/doccontent.dll?library=PU_ADAMS^PBNTAD01&ID=
072270226  page 161 
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CERTIFICATE OF SERVICE 

It is my understanding that all on the Calvert Cliffs-3 service list are receiving this motion 
through the submission I am making on November 19, 2008 via the EIE system. 

PETITION TO INTERVENE IN DOCKET NO. 52-016, CALVERT CLIFFS-3 NUCLEAR 
POWER PLANT COMBINED CONSTRUCTION AND LICENSE APPLICATION 

This 19th day of November 2008. 
___________/s/________________
Michael Mariotte 
Executive Director 
Nuclear Information and Resource Service 
6930 Carroll Avenue, Suite 340 
Takoma Park, MD 20912 
301-270-6477
nirsnet@nirs.org
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December 15, 2008 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of: 

CALVERT CLIFFS 3 NUCLEAR 
PROJECT, LLC AND UNISTAR 
NUCLEAR OPERATING SERVICES, 
LLC

 (Calvert Cliffs Nuclear Power Plant, Unit 3) 

)
)
)
)
)
)
)
)

Docket No. 52-016 

APPLICANTS’ ANSWER TO PETITION TO INTERVENE

I. INTRODUCTION

Pursuant to 10 C.F.R. § 2.309(h), Calvert Cliffs 3 Nuclear Project, LLC, and 

UniStar Nuclear Operating Services, LLC (“UniStar” or “Applicants”), applicants in the above-

captioned matter, hereby answer the Nuclear Information and Resource Service (“NIRS”), 

Beyond Nuclear, Public Citizen Energy Program, and Southern Maryland Citizen’s Alliance for 

Renewable Solutions (collectively “Petitioners”) “Petition to Intervene in Docket 52-016, 

Calvert Cliffs-3 Nuclear Power Plant Combined Construction and License Application” 

(“Petition”), dated November 19, 2008.   

On July 13, 2007, and March 14, 2008, as supplemented by numerous letters and 

as revised on August, 20, 2008, UniStar submitted an application for a combined license 

(“COL”) for one U.S. EPR reactor at the Calvert Cliffs site in Calvert County, Maryland.  The 

NRC accepted the two parts of the application for docketing on January 25, 2008, and June 3, 

2008.  73 Fed. Reg. 5877; 73 Fed. Reg. 32606.  The NRC published the “Notice of Hearing and 
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Opportunity to Petition for Leave to Intervene” on September 26, 2008 (73 Fed. Reg. 55,876) 

(“Hearing Notice”).  Petitioners timely filed the petition to intervene on November 19, 2008. 

As discussed below, Petitioners have not satisfied the Commission’s requirements 

to intervene in this proceeding because they do not have standing and because they have failed to 

proffer at least one admissible contention.  Therefore, in accordance with 10 C.F.R. § 2.309, the 

Petition should be denied.

II. REGULATORY BACKGROUND

A. Standing Requirements

Any person who requests a hearing or seeks to intervene in a Commission 

proceeding must demonstrate that he or she has standing. 10 C.F.R. § 2.309(a).  The 

Commission’s regulations in 10 C.F.R. § 2.309(d)(1) provide that a request for hearing or 

petition to intervene must state:  

(i) The name, address and telephone number of the petitioner;

(ii) The nature of the requestor’s/petitioner’s right to be made a party to the 
proceeding;  

(iii) The nature and extent of the requestor’s/petitioner’s property, financial or 
other interest in the proceeding; and

(iv) The possible effect of any decision or order that may be issued in the 
proceeding on the requestor’s/petitioner’s interest.  

The Commission has long applied contemporaneous judicial concepts of standing 

to determine whether a party has a sufficient interest to intervene as a matter of right.  Yankee

Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 195 (1998).  To 

establish standing, there must be an “injury-in-fact” that is “fairly traceable to the challenged 

action” and redressible in the proceeding.  Sequoyah Fuels Corp. & Gen. Atomics (Gore,



3

Oklahoma Site), CLI-94-12, 40 NRC 64, 71-72 (1994), citing Lujan v. Defenders of Wildlife, 504 

U.S. 505 (1992) and Cleveland Elec. Illuminating Co. (Perry Nuclear Power Plant, Unit1), CLI-

93-21, 38 NRC 87, 92 (1993).

The “injury-in-fact” must be either actual or threatened.  Id., citing Wilderness 

Soc’y v. Griles, 824 F.2d 4, 11 (D.C. Cir. 1987).  The injury must be “concrete and 

particularized,” not “conjectural” or “hypothetical.”  Sequoyah Fuels, CLI-94-12, 40 NRC at 72.  

As a result, standing will be denied when the threat of injury is too speculative. Id. Furthermore, 

the alleged “injury-in-fact” must lie within the “zone of interests” protected by the Atomic 

Energy Act or the National Environmental Policy Act (“NEPA”).  Quivira Mining Co. 

(Ambrosia Lake Facility, Grants, New Mexico), CLI-98-11, 48 NRC 1, 6 (1998).

A petitioner must also establish a causal nexus between the alleged injury and the 

challenged action. Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), LBP-

98-27, 48 NRC 271, 276 (1998), aff’d, CLI-99-4, 49 NRC 185 (1999).  A determination that the 

injury is fairly traceable to the challenged action depends, in part, on whether the chain of 

causation is “plausible.” Sequoyah Fuels, CLI-94-12, 40 NRC at 75.  Judicial and Commission 

standing jurisprudence requires a “realistic threat . . . of direct injury.”  Int’l Uranium (USA) 

Corp. (White Mesa Uranium Mill), CLI-01-21, 54 NRC 247, 254 (2001). 

Finally, a petitioner must establish redressibility — that is, that the claimed actual 

or threatened injury could be cured by some action of the decisionmaker.  Sequoyah Fuels Corp.

(Gore, Oklahoma Site Decommissioning), CLI-01-2, 53 NRC 9, 14 (2001).

An organization may establish standing to intervene based on organizational 

standing (showing that its own organizational interests could be adversely affected by the 
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proceeding) or representational standing (based on the standing of its members).  Where an 

organization seeks to show organizational standing, the organization must meet the same 

requirements of injury, causation, and redressibility as an individual. Warth v. Seldin, 422 U.S. 

490, 498 (1975).  Where an organization seeks to establish “representational standing,” it must 

show that at least one of its members may be affected by the proceeding, it must identify that 

member by name and address, and it must show that the member “has authorized the 

organization to represent him or her and to request a hearing on his or her behalf.” See, e.g.,

Consumers Energy Co. (Palisades Nuclear Power Plant), CLI-07-18, 65 NRC 399, 409 (2007). 

B. Contention Admissibility Requirements

In addition to establishing standing, petitioners must proffer at least one 

contention that meets the admissibility standards in 10 C.F.R. § 2.309(f)(1)(i)-(vi).1  A proposed 

contention must contain: 

(i) A specific statement of the issue of law or fact raised;  

(ii) A brief explanation of the basis for the contention;

(iii) A demonstration that the issue is within the scope of the proceeding;

(iv) A demonstration that the issue is material to the findings that the NRC 
must make regarding the action which is the subject of the proceeding; 

(v) A concise statement of the alleged facts or expert opinions supporting the 
contention; and

(vi) Sufficient information to show that a genuine dispute exists with the 
applicant on a material issue of law or fact. 

1  The seventh contention admissibility requirement—10 C.F.R. § 2.309(f)(1)(vii)—is only 
applicable in proceedings arising under 10 C.F.R. § 52.103(b), and therefore has no 
bearing on the admissibility of the Petitioners’ contentions in this proceeding.
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The purpose of these six criteria is to “focus litigation on concrete issues and 

result in a clearer and more focused record for decision.”  “Changes to Adjudicatory Process; 

Final Rule,” 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004).  The NRC will deny a petition to intervene 

and request for hearing from a petitioner who has standing but has not proffered at least one 

admissible contention.  Fla. Power & Light Co. (Turkey Point Nuclear Power Plant, Units 3 & 

4), CLI-01-17, 54 NRC 3, 26 (2001).  The Commission has stated that it “should not have to 

expend resources to support the hearing process unless there is an issue that is appropriate for, 

and susceptible to resolution in an NRC hearing.”  69 Fed. Reg. at 2202.  As a result, the 

contention admissibility standard is “strict by design.”  Dominion Nuclear Conn., Inc. (Millstone 

Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001).  Failure to comply 

with any one of the six admissibility criteria is grounds for rejecting a proposed contention.  69 

Fed. Reg. at 2221. 

In support of a contention, a petitioner must provide “a specific statement of the 

issue of law or fact to be raised or controverted.”  10 C.F.R. § 2.309(f)(1)(i). The petitioner must 

“articulate at the outset the specific issues [it] wish[es] to litigate as a prerequisite to gaining 

formal admission as [a party].” Oconee, CLI-99-11, 49 NRC at 338.  Namely, an “admissible 

contention must explain, with specificity, particular safety or legal reasons requiring rejection of 

the contested [application].”  Millstone, CLI-01-24, 54 NRC at 359-60.  The contention rules 

“bar contentions where petitioners have only ‘what amounts to generalized suspicions, hoping to 

substantiate them later.’” Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2), CLI-03-

17, 58 NRC 419, 424 (2003). 
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A petitioner must provide “a brief explanation of the basis for the contention.”  

10 C.F.R. § 2.309(f)(1)(ii).  This includes “sufficient foundation” to “warrant further 

exploration.” Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), ALAB-942, 32 NRC 395, 

428 (1990) (citation omitted).  The petitioner’s explanation serves to define the scope of a 

contention, as “[t]he reach of a contention necessarily hinges upon its terms coupled with its 

stated bases.”  Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), ALAB-899, 28 NRC 93, 

97 (1988), aff’d sub nom., Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991).

As the Commission has observed, “[i]t is the responsibility of the Petitioner to 

provide the necessary information to satisfy the basis requirement for the admission of its 

contentions and demonstrate that a genuine dispute exists within the scope of this proceeding.”

Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 & 2), CLI-98-14, 48 NRC 39, 

41 (1998).  In other words, “[a] contention’s proponent, not the licensing board, is responsible 

for formulating the contention and providing the necessary information to satisfy the basis 

requirement for the admission of contentions.”  Statement of Policy on Conduct of Adjudicatory 

Proceedings, CLI-98-12, 48 NRC 18, 22 (1998). 

A petitioner must demonstrate “that the issue raised in the contention is within the 

scope of the proceeding.”  10 C.F.R. § 2.309(f)(1)(iii).  The scope of the proceeding is defined 

by the Commission’s notice of opportunity for a hearing.  See Duke Power Co. (Catawba

Nuclear Station, Units 1 & 2), ALAB-825, 22 NRC 785, 790-91 (1985).  Any contention that 

falls outside the specified scope of the proceeding must be rejected.  See Portland Gen. Elec. Co. 

(Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289 n.6 (1979). 
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Moreover, a contention that challenges an NRC rule is outside the scope of the 

proceeding because, absent a waiver, “no rule or regulation of the Commission . . . is subject to 

attack . . . in any adjudicatory proceeding.”  See 10 C.F.R. § 2.335(a).  Furthermore, a contention 

that raises a matter that is, or is about to become, the subject of a rulemaking, is also outside the 

scope of this proceeding.  See Oconee, CLI-99-11, 49 NRC at 345.  This includes contentions 

that advocate stricter requirements than agency rules impose or that otherwise seek to litigate a 

generic determination established by a Commission rulemaking.  See Fla. Power & Light Co. 

(Turkey Point Nuclear Generating Plant, Units 3 & 4), LBP-01-6, 53 NRC 138, 159, aff’d, CLI-

01-17, 54 NRC 3 (2001). 

Similarly, any contention that collaterally attacks applicable statutory 

requirements or the basic structure of the NRC regulatory process must be rejected by the Board 

as outside the scope of the proceeding.  Carolina Power & Light Co. (Shearon Harris Nuclear 

Power Plant, Unit 1), LBP-07-11, 65 NRC 41, 57-58 (2007), citing Phila. Elec. Co. (Peach

Bottom Atomic Power Station, Units 2 & 3), ALAB-216, 8 AEC 13, 20 (1974).  Accordingly, a 

contention that simply states the petitioner’s views about what regulatory policy should be does 

not present a litigable issue. 

A petitioner must also demonstrate “that the issue raised in the contention is 

material to the findings the NRC must make to support the action that is involved in the 

proceeding.”  10 C.F.R. § 2.309(f)(1)(iv). The standards defining the findings that the NRC must 

make to support issuance of a COL in this proceeding are set forth in 10 C.F.R. §§ 51.107 and 

52.97.  As the Commission has observed, “[t]he dispute at issue is ‘material’ if its resolution 

would ‘make a difference in the outcome of the licensing proceeding.’”  Oconee, CLI-99-11, 49 
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NRC at 333-34.  In this regard, each contention must be one that, if proven, would entitle the 

petitioner to relief.  See Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2), CLI-02-26, 

56 NRC 358, 363 n.10 (2002). Additionally, contentions alleging an error or omission in an 

application must establish some significant link between the claimed deficiency and protection of 

the health and safety of the public or the environment.  Dominion Nuclear Conn., Inc. (Millstone

Nuclear Power Station, Units 2 & 3), LBP-04-15, 60 NRC 81, 89, aff’d, CLI-04-36, 60 NRC 631 

(2004).

A petitioner bears the burden to present the factual information or expert opinions 

necessary to support its contention adequately, and failure to do so requires the Board to reject 

the contention. See 10 C.F.R. § 2.309(f)(1)(v); Yankee Atomic Elec. Co. (Yankee Nuclear Power 

Station), CLI-96-7, 43 NRC 235, 262 (1996).  The petitioner’s obligation in this regard has been 

described as follows: 

[A]n intervention petitioner has an ironclad obligation to examine the 
publicly available documentary material pertaining to the facility in 
question with sufficient care to enable [the petitioner] to uncover any 
information that could serve as the foundation for a specific contention. 
Stated otherwise, neither Section 189a. of the Act nor Section [2.309] of 
the Rules of Practice permits the filing of a vague, unparticularized
contention, followed by an endeavor to flesh it out through discovery 
against the applicant or staff.2

Where a petitioner neglects to provide the requisite support for its contentions, the 

Board may not make assumptions of fact that favor the petitioner or supply information that is 

lacking.  See Ariz. Pub. Serv. Co. (Palo Verde Nuclear Station, Units 1, 2, & 3), CLI-91-12, 34 

2 Duke Power Co. (Catawba Nuclear Station, Units 1 & 2), ALAB-687, 16 NRC 460, 468 
(1982), vacated in part on other grounds, CLI-83-19, 17 NRC 1041 (1983) (emphasis 
added).
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NRC 149, 155 (1991).  The petitioner must explain the significance of any factual information 

upon which it relies. See Fansteel, Inc. (Muskogee, Oklahoma, Site), CLI-03-13, 58 NRC 195, 

204-05 (2003). 

With respect to factual information or expert opinion proffered in support of a 

contention, “the Board is not to accept uncritically the assertion that a document or other factual 

information or an expert opinion supplies the basis for a contention.”  Private Fuel Storage,

LBP-98-7, 47 NRC at 181.  Any supporting material provided by a petitioner, including those 

portions thereof not relied upon, is subject to Board scrutiny, “both for what it does and does not 

show.”  See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), LBP-96-2, 43 NRC 61, 

90 (1996), rev’d in part on other grounds, CLI-96-7, 43 NRC 235 (1996).  The Board must 

examine documents to confirm that they support the proposed contentions.  See Vt. Yankee 

Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30 NRC 29, 48 

(1989), vacated in part on other grounds and remanded, CLI-90-4, 31 NRC 333 (1990).  A 

petitioner’s imprecise reading of a document cannot be the basis for a litigable contention.  See

Ga. Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, Ga.), LBP-95-6, 41 NRC 281, 300 

(1995).  Moreover, vague references to documents do not suffice—the petitioner must identify 

specific portions of the documents on which it relies.  Pub. Serv. Co. of N.H. (Seabrook Station, 

Units 1 & 2), CLI-89-03, 29 NRC 234, 240-41 (1989).  The mere incorporation of massive 

documents by reference is similarly unacceptable.  Id.; see also TVA (Browns Ferry Nuclear 

Plant, Units 1 & 2), LBP-76-10, 3 NRC 209, 216 (1976). 

In addition, an expert opinion that merely states a conclusion (e.g., the application 

is deficient, inadequate, or wrong) without providing a reasoned basis or explanation for why 
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the application is adequate cannot provide a basis for the contention because it deprives the 

Board of the ability to make the necessary, reflective assessment of the opinion as it is alleged.  

USEC, Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451, 472 (2006) (emphasis added 

and internal citations omitted).  Conclusory statements cannot provide “sufficient” support for a 

contention, simply because they are made by an expert.  Id.  In short, a contention “will be ruled 

inadmissible if the petitioner ‘has offered no tangible information, no experts, no substantive 

affidavits,’ but instead only ‘bare assertions and speculation.’”  Fansteel, CLI-03-13, 58 NRC at 

203 (quoting GPU Nuclear (Oyster Creek Nuclear Generating Station), CLI-00-06, 51 NRC 193, 

208 (2000)). 

With regard to the requirement that a petitioner “provide sufficient information to 

show . . . a genuine dispute . . . with the applicant . . . on a material issue of law or fact,”3 the 

Commission has stated that the petitioner must “read the pertinent portions of the license 

application . . . [and] state the applicant’s position and the petitioner’s opposing view,” and 

explain why it disagrees with the applicant.4 If a petitioner believes the license application fails 

to adequately address a relevant issue, then the petitioner is to “explain why the application is 

deficient.”  “Rules of Practice for Domestic Licensing Proceedings – Procedural Changes in the 

Hearing Process; Final Rule,” 54 Fed. Reg. 33168, 33170 (Aug. 11, 1989); see also Palo Verde,

CLI-91-12, 34 NRC at 156.  A contention that does not directly controvert a position taken by 

the applicant in the application is subject to dismissal.  See Tex. Utils. Elec. Co. (Comanche Peak 

Steam Electric Station, Unit 2), LBP-92-37, 36 NRC 370, 384 (1992). 

3  10 C.F.R. § 2.309(f)(1)(vi). 

4  54 Fed. Reg. at 33,170; see also Millstone, CLI-01-24, 54 NRC at 358. 
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Similarly, a petitioner’s oversight or mathematical error does not raise a genuine 

issue. For example, if a petitioner submits a contention of omission, but the allegedly missing 

information is indeed in the license application, then the contention does not raise a genuine 

issue.  See Millstone, LBP-04-15, 60 NRC at 95-96.  An allegation that some aspect of a license 

application is “inadequate” or “unacceptable” does not give rise to a genuine dispute unless it is 

supported by facts and a reasoned statement of why the application is unacceptable in some 

material respect.  See Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 

4), LBP-90-16, 31 NRC 509, 521 and n.12 (1990). 

C. The Nexus Between Standing and Contentions in NRC Proceedings

The Commission in CLI-96-1 discussed the nexus between standing and 

contentions, stating that “once a party demonstrates that it has standing to intervene on its own 

accord, that party may then raise any contention that, if proved, will afford the party relief from 

the injury it relies upon for standing.”  See Yankee Atomic Electric Company (Yankee Nuclear 

Power Station), CLI-96-1, 43 NRC 1 (1996).  The Commission went on to specifically state that 

an intervenor’s contentions may be limited to those that will afford it relief from the injuries 

asserted as a basis for standing. Id., at n.3.

The Supreme Court recently reaffirmed the principle that standing must be shown 

for every single claim in Davis v. Federal Election Commission.5  The Davis Court reiterated 

5  The Commission has repeatedly and unambiguously stated that contemporaneous judicial 
concepts of standing should be applied by adjudicatory boards in determining whether a 
petitioner is entitled to intervene under Section 189a of the Atomic Energy Act.  See, e.g.,
Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 
4 NRC 610, 613-14 (1976); Atlas Corporation (Moab, Utah), LBP-00-4, 51 NRC 53, 55 
(2000); Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, 
Georgia), CLI-95-12, 42 NRC 111, 115 (1995); Duke Energy Corp. (McGuire Nuclear 
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that “standing is not dispensed in gross,” and remarked that a party “must demonstrate standing 

for each claim he seeks to press” and “for each form of relief that is sought.”  554 U.S. __, slip 

op. at 7 (June 26, 2008), citing DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352 (2006) and 

Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc., 528 U.S. 167, 185 (2000); see 

also Rosen v. Tenn. Commissioner of Finance and Admin., 288 F.3d 918 (6th Cir. 2002) (“It is 

black-letter law that standing is a claim-by-claim issue.”).  According to the Court, standing for 

one claim does not suffice for all claims even where those claims arise from the same nucleus of 

operative fact.  DaimlerChrysler, 547 U.S. at 352.  The Court noted that Article III standing is 

rooted in the need for an actual “case or controversy,” and holding otherwise would undermine 

important judicial principles and permit, for example, adjudication of moot or unripe claims.  Id.

In articulating its reasoning for requiring standing for each claim, the Supreme 

Court explained that the actual-injury requirement would hardly serve its intended purpose of 

ensuring that there is a legitimate role for an agency adjudicatory body in dealing with a 

particular grievance if, once a party demonstrated harm from one particular inadequacy in 

government administration, the adjudicatory body were authorized to remedy all inadequacies in 

that administration.  Lewis v. Casey, 518 U.S. 343, 357 (1996).  As the Court emphasized in 

Lewis, “[t]he remedy must of course be limited to the inadequacy that produced the injury in fact 

that the [party] has established.”  Id.  This statement echoes the description of the nexus between 

standing and contentions articulated by the Commission in Yankee Atomic: contentions must be 

limited to those that will afford relief from the injuries asserted as a basis for standing. 

Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), LBP-02-4, 55 NRC 49, 
62 (2002). 
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III. DISCUSSION

A. Petitioners Do Not Have Standing

In assessing whether a petitioner has set forth a sufficient “interest” within the 

meaning of the AEA and the NRC’s regulations to intervene as a matter of right in a licensing 

proceeding, the Commission has long applied contemporaneous judicial concepts of standing.  

See supra, note 5.  At one time, judicial concepts of standing were sufficiently flexible to permit 

a “presumption” of standing in cases where a petitioner lived within a certain geographic area 

near the plant.  Thus, in proceedings involving nuclear power reactors, the Commission 

historically adopted a proximity presumption, whereby a petitioner could base its standing upon 

a showing that his or her residence, or that of its members, was within the geographical zone 

(usually taken to be 50 miles) that might be affected by an accidental release of fission products.  

Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 

443 (1979); see also, Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1, 

9 NRC 73, 78 (1979) (“A petitioner may base its standing upon a showing that his or her 

residence, or that of its members, is ‘within the geographical zone that might be affected by an 

accidental release of fission products.’ La. Power and Light Co. (Waterford Steam Electric 

Station, Unit 3), ALAB-125, 6 AEC 371, 371 n.6 (1973).”). 

The Commission’s “proximity presumption” has remained relatively unchanged 

since it was first developed in the late-1970s.  However, judicial concepts of standing have 

changed dramatically since that time, effectively refuting the basis for the presumption.  In Lujan 

v. Defenders of Wildlife, 504 U.S. 555 (1992), the Supreme Court made clear that plaintiffs must 

suffer a concrete, discernible injury to be able to bring suit.  This injury-in-fact requirement is 
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case-specific, “turn[ing] on the nature and source of the claim asserted”6 and “whether the 

complainant has personally suffered the harm.”  Wilderness Soc’y v. Alcock, 83 F.3d 386, 390 

(11th Cir. 1996).  Moreover, the alleged harm must be “concrete and particularized” and “actual 

or imminent, not conjectural or hypothetical.”  Lujan, 504 U.S. at 560 (quoting Whitmore v. 

Arkansas, 495 U.S. 149, 155 (1990)) (internal quotations omitted).  These qualifiers ensure that 

courts address only cases and controversies in which the plaintiff is “in a personal and individual 

way”7 “immediately in danger of sustaining some direct injury,”8 thus avoiding advisory 

opinions in matters “in which no injury would have occurred at all.” Lujan, 504 U.S. at 564 n.2. 

By requiring plaintiffs to demonstrate an injury in a concrete factual context, 

courts also avoid claims involving “only . . . generally available grievances” shared by other 

members of the public.  Valley Forge Christian Coll. v. Americans United for Separation of 

Church & State, 454 U.S. 464, 472 (1982)  This is typically not a concern when the plaintiff is 

himself an object of the action at issue because there is little question that the action or inaction 

has caused him injury.  But when the “asserted injury arises from the government’s allegedly 

unlawful regulation (or lack of regulation) of someone else” — such as when a petitioner 

challenges a COL application but is not itself regulated by the NRC — “standing . . . is 

ordinarily ‘substantially more difficult’ to establish.” Lujan, at 562 (quoting Allen v. Wright, 468 

U.S. 737, 758 (1984)).  Indeed, the Supreme Court has held that “much more is needed” in terms 

of the “nature and extent of facts . . . averred” to show that the petitioner will be affected by the 

6 Raynes v. Byrd, 521 U.S. 811, 818 (1997). 

7 Id. at 560 n.1. 

8 City of Los Angeles v. Lyons, 461 U.S. 95, 102 (1983).
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alleged injury “in such a manner as to produce causation.”  Id.  The Supreme Court’s threshold 

for demonstrating standing is plainly inconsistent with the Commission’s now-outdated and 

overly simplified proximity presumption. 

The D.C. Circuit has closely examined what constitutes injury-in-fact sufficient 

for purposes of establishing standing when an increased risk of future harm is the alleged injury.  

The Court has found that petitioners must demonstrate that the new challenged federal action 

will cause a concrete injury to their particularized interests — as opposed to their merely 

disagreeing with the agency’s regulatory choices or having a generalized interest shared by the 

public. See, e.g., Florida Audubon Soc’y v. Bentsen, 94 F.3d 658, 667 n.4 (D.C. Cir. 1996).  

Further, the DC Circuit has found that, to satisfy the standing requirements described in Lujan,

petitioners must be able to adduce facts supporting both their asserted injury and each step of the 

purported causal path. Id., at 672.9

In Florida Audubon, the court specifically held that an increased risk of future 

harm must be “substantially probable” to constitute an injury-in-fact.  The en banc D.C. Circuit 

found that “[a]ppellants . . . premise[d] their claims of particularized injury and causation on a 

lengthy chain of conjecture” insufficient for establishing standing.  Florida Audubon, at 666.  In 

reaching this conclusion, the court first articulated the injury-in-fact standard in terms of 

increased risk, equating “a particularized injury” to “an increased risk to a personal interest of a 

9  Contrast this judicial requirement to demonstrate each step of the causal link with the 
NRC’s now-outdated holding in Armed Forces Radiobiology Research Institute (Cobalt-
60 Storage Facility), ALAB-682, 16 NRC 150, 153 (1982).  There, the Appeal Board 
held that a petitioner who resided near a nuclear facility did not even need to show a 
causal relationship between injury to its interest and the licensing action being sought in 
order to establish standing.  Clearly, causation is a required element of any judicial 
standing determination. 
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plaintiff.”  Citing “well established . . . precedent,” the court said that the plaintiff must show that 

the challenged action or decision is “substantially probable to cause th[e] demonstrated 

particularized injury.”  Id. (emphasis added).  Next, the court explained that cases involving 

procedural NEPA claims, as opposed to claims under other statutes alleging violations of 

substantive rights, did not ease the “particularized” element of the injury-in-fact requirement.  In 

such cases, plaintiffs must show “demonstrable risk” to their particularized interests arising from 

an inadequate EIS, as opposed to merely “some general environmental harm.”  Id. at 666-67 

(stating that the need for a “demonstrable” injury is “necessitated by the well-established rule 

that a plaintiff must demonstrate standing”).

Recent D.C. Circuit decisions have added a quantitative aspect to standing 

determinations.  Specifically, in Natural Resources Defense Council, Inc. v. U.S. Environmental 

Protection Agency (“NRDC I”), the court found that petitioners lacked standing to challenge an 

EPA rulemaking where the probability of fatality from the rule is 1 in 4.2 billion per person per 

year, describing the risk as “infinitesimal.”10  The court also characterized “other risks” — 

including a much-greater 1 in 21 million chance of contracting nonfatal skin cancer — as 

“similarly small.”  Id. at 482. n.8.  On rehearing, the court reversed itself based, in part, on a 

mathematical error in the court’s risk calculations that significantly understated the risk of harm 

to NRDC’s members from the EPA’s Rule.  In NRDC II,11 the court simply noted that the 

10  440 F.3d 476, 481-482 (D.C. Cir. 2006), withdrawn, 2006 U.S. App. LEXIS 22512, on
reh’g, 464 F.3d 1 (D.C. Cir. 2006). 

11 Natural Resources Defense Council, Inc. v. U.S. Environmental Protection Agency, 464 
F.3d 1, (D.C. Cir. 2006), reh’g en banc denied, 2007 U.S. App. LEXIS 3963 (D.C. Cir. 
Feb. 21, 2007) (“NRDC II”).
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“lifetime risk” of an individual developing nonfatal skin cancer as a result of EPA’s Rule, is 1 in 

approximately 200,000.  Id., at 7.  In light of these risk estimates, the court found that this 

probability constituted injury-in-fact sufficient to establish standing.  Thus, under 

contemporaneous standing jurisprudence, the increased risk of harm needed to establish injury-

in-fact falls somewhere between “1 in 200,000” and “1 in 21 million.”   

Taken together, these relatively recent developments in judicial concepts of 

standing dictate a significantly increased level of scrutiny and an increased showing necessary to 

establish standing.  These developments render the “proximity presumption” obsolete.  

Accordingly, the Licensing Board must assess the Petitioners’ standing claims against 

contemporaneous standing principles rather than a rote “proximity presumption.”  As discussed 

below, under these standards, petitioners fail to demonstrate standing. 

1. Michael Mariotte 

In his declaration, Mr. Mariotte states that his residence is approximately 45 miles 

from the proposed site and expresses concern that the proposed Unit 3 could affect his health and 

safety and the integrity of the environment.  Specifically, Mr. Mariotte states that he is concerned 

about the risk of accidental releases to the environment and the potential harm to groundwater 

and surface water supplies.  That, however, is the extent of the alleged injury.  There is no 

information regarding frequency of use or extent of contacts with areas potentially impacted by 

Unit 3, other than his distant residence and his generalized fear of health or environmental 

impacts.  By not providing any specific information, or by describing activities only using vague 

terms such as “near,” “close proximity,” or “in the vicinity” of the facility at issue, a petitioner 

fails to carry his burden of establishing the requisite “injury in fact.”  Atlas Corp. (Moab, Utah 
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Facility), LBP-97-9, 45 NRC 414, 425-26 (1997).  Moreover, any injury asserted based on future 

accidental releases is entirely speculative and hypothetical.12  Other than a general opposition to 

nuclear power plants, Mr. Mariotte has established no direct personal interest in the construction 

or operation of the proposed new unit. 

Likewise, there is no discussion about how construction and operation of Unit 3 

might cause any harm to Mr. Mariotte.  There is no discussion of potential release mechanisms 

or accident sequences.  These is simply no information regarding causation.  Conclusory 

allegations about potential radiological harm from the facility in general are insufficient to 

establish standing. White Mesa, CLI-01-21, 54 NRC at 251. 

Licensing Boards have consistently interpreted the Commission’s intent to be 

firmly directed to deciding what is “remote and speculative” by examining the probabilities 

inherent in a proposed accident scenario.  Carolina Power & Light Co. (Shearon Harris Nuclear 

Power Plant), LBP-00-19, 52 NRC 85, 97 (2000).  And, as discussed above, judicial concepts of 

standing require a showing that the challenged action or decision is “substantially probable to 

cause th[e] demonstrated particularized injury.”  Florida Audubon, at 666 (emphasis added).  

Even if Mr. Mariotte had made the argument, the risk of an accidental release of radioactive 

material to the environment is too small to support a showing that harm to Mr. Mariotte is 

substantially probable.  The total core damage frequency (“CDF”) for the U.S. EPR is 5.3E-

12  Likewise, mere “concern” about the “risk” of accidental releases is insufficient injury for 
standing. See, e.g., Metropolitan Edison Co. v. People Against Nuclear Energy, 460 U.S. 
766 (1983) (holding that fear of an accident is not a cognizable injury under NEPA); 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), CLI-
85-14, 22 NRC 177, 180 (1985) (holding that mere exposure to the risk of full power 
operation of a facility does not constitute irreparable injury when the risk is so low as to 
be remote and speculative). 
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7/year. See U.S. EPR DCD, Tier 2, Section 19.1.8.1; see also, ER Section 7.3.2.  The Large 

Early Release Frequency (“LERF”) from internal events is 2.6E-8/year.  EPR DCD, at Section 

19.1.8.1.  These risks are one to two orders of magnitude less than the risks that the D.C. Circuit 

found too small to support standing.  Accordingly, in accordance with contemporaneous judicial 

concepts of standing, the risk of the alleged harm is simply too speculative to support a concrete 

injury for standing purposes. 

Even with the proximity presumption, a petitioner that bases its standing on its 

proximity to a nuclear facility must still describe the nature of its property or residence and its 

proximity to the facility, and should describe how the health and safety of the petitioner may be 

jeopardized. Northern States Power Co. (Pathfinder Atomic Plant), LBP-89-30, 30 NRC 311, 

315 (1989).  A bare claim that a challenged licensing action will impact the health, safety and 

financial interests of petitioners who reside within 50 miles of the facility fails to “set forth with 

particularity” a statement that could grant standing.  Commonwealth Edison Co. (Zion Nuclear 

Power Station, Units 1 & 2), CLI-00-5, 51 NRC 90, 98 (2000).  Here, the instant declaration 

does not describe how health and safety might be jeopardized by construction and operation of 

new unit.  There is nothing more than conclusory and unsupported statements and no explanation 

as to how or why such injuries might occur.  In the absence of any concrete injury or causation, 

there can be no standing. 

2. Roma Mauro 

The declaration for Roma Mauro is substantially the same as that for Mr. 

Mariotte.  The primary difference is that the Mauro residence is within 25 miles of the proposed 

new unit.  This declaration also lacks any discussion of frequency of use or location of use, or 
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direct, concrete, and particularized injuries.  Likewise, there is no discussion of causation or 

redressibility.  Thus, for the same reasons discussed above, there is no standing. 

3. Nuclear Information and Resource Service 

In order to establish organizational standing, an organization must allege: (1) that 

the action will cause an “injury in fact” to either (a) the organization’s interests or (b) the 

interests of its members; and (2) that the injury is within the “zone of interests” protected by 

either the AEA or NEPA.  Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-94-

3, 39 NRC 95, 102 n.10 (1994).  For organizational standing, an organization must demonstrate a 

discrete institutional injury to the organization itself.  International Uranium (USA) Corp. (White 

Mesa Uranium Mill), CLI-01-21, 54 NRC 247, 252 (2001).   

Here, NIRS provides little information regarding impacts to its interests and no 

information that satisfies the injury-in-fact or causation prong of the standing inquiry.  Other 

than having offices just within 50 miles of the plant, there is no information regarding NIRS’ 

interests.  Allegations that a plant will affect employees’ health or adversely impact the value of 

property, without more, are too remote and too generalized to provide a basis for standing to 

intervene. See Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), LBP-82-

43A, 15 NRC 1423, 1449 (1982).  There is no discussion of a causal mechanism or any 

discussion of redressibility. 

Finally, NIRS cannot have standing based on standing of its members (Michael 

Mariotte and Roma Mauro) since, as discussed above, neither of those members have standing in 

their own right. 
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4. Kevin Kamps 

Kevin Kamps’ declaration is substantially similar to that of Mr. Mariotte.  For the 

same reasons as those discussed supra, Mr. Kamps also lacks standing in this proceeding. 

5. Cynthia B. Peil 

Cynthia Peil’s declaration is substantially similar to that of Mr. Mariotte, except 

that she asserts that she lives within 30 miles of the proposed new unit.  For the same reasons as 

those discussed supra, Ms. Peil also lacks standing in this proceeding. 

6. William Louis Peil 

William Peil’s declaration is substantially similar to that of Ms. Peil.  For the 

same reasons as those discussed supra, Mr. Peil also lacks standing in this proceeding. 

7. Beyond Nuclear 

The statement of Beyond Nuclear’s interests are identical to those of NIRS, 

including the location of their respective offices.  For the same reasons discussed supra, Beyond 

Nuclear also lacks standing as an organization. 

8. Bruce Boxwell 

Bruce Boxwell’s declaration is substantially similar to that of Mr. Mariotte, 

except that he asserts that he lives within 7 miles of the proposed new unit.  For the same reasons 

as those discussed supra, Mr. Boxwell also lacks standing in this proceeding. 

9. Public Citizen 

The statement of Public Citizen’s interests are substantially similar to those of 

NIRS and Beyond Nuclear, excepting the location of the Public Citizen office, which is not 
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specified in the petition.  For the same reasons discussed supra, Public Citizen also lacks 

standing as an organization. 

10. Steven W. Warner 

Steven Warner’s declaration is substantially similar to that of Mr. Mariotte, 

except that he asserts that he lives within 6 miles of the proposed new unit.  For the same reasons 

as those discussed supra, Mr. Warner also lacks standing in this proceeding. 

11. Southern Maryland CARES

Southern Maryland CARES bases its standing on that of its member, Mr. Warner.  

Because Mr. Warner lacks standing in his own right, Southern Maryland CARES cannot rely on 

Mr. Warner as the basis for representational standing.  Accordingly, Southern Maryland CARES 

lacks standing in this proceeding. 

B. Petitioners Have Not Submitted One Admissible Contention

Applying the legal standards summarized above, each of Petitioner’s seven 

proposed contentions is deficient on one or more grounds.  As a result, the Petition should be 

denied for failure to proffer an admissible contention in accordance with 10 C.F.R. § 2.309(c).  

1. Contention 1: Contrary to the Atomic Energy Act and NRC Regulations, 
Calvert Cliffs-3 Would Be Owned, Dominated and Controlled by Foreign 
Interests.

In proposed Contention 1, Petitioners assert that issuance of a COL to the 

Applicants would be contrary to the foreign ownership, domination, or control restrictions of 

Section 103.d of the Atomic Energy Act (42. U.S.C. § 2133(d)).  The contention is based on 

factual assertions regarding the ownership of Calvert Cliffs 3 Nuclear Project 3, LLC, the 

proposed owner-licensee of Calvert Cliffs 3.  (UniStar Nuclear Operating Services, LLC is the 
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proposed operator-licensee of Calvert Cliffs 3, and the proposed contention also vaguely 

addresses the ownership of “UniStar Nuclear”).  The proposed contention cites the foreign 

participation of Electricite de France (“EDF”) in the project, arguing that EDF will have the 

“ability to dominate and control this project” by virtue of ownership interests above an asserted  

“50% plateau.”  Petitioners assert based on this fact alone that the proposal “runs afoul on all 

counts for a foreign corporation.”  Pet. at 7.  Secondarily, Petitioners argue that EDF is a much 

larger company than Constellation Energy Group (the other partner) — based on market 

capitalization and revenue — and that this will somehow make EDF the “dominant and 

controlling partner” in the relationship.  Pet. at 8.  The proposed contention and bases fail as a 

matter of law to establish a genuine dispute on any matter that would entitle Petitioners to relief. 

The ownership structure of the applicants is described in detail in Section 1.1 of 

Revision 3 of the COL application.13  Fuller discussion of the foreign ownership, control or 

domination implications are discussed in Section 1.4 of the application.  The Petitioners do not 

acknowledge, much less engage, any of this discussion.  While the basic fact of EDF’s ultimate 

50% participation in the Calvert Cliffs 3 project is not in dispute, the important issue for 

licensing purposes is the issue of governance structure and control.  This issue the Petitioners 

completely ignore.  The fact of the matter, as described in the application, is that various 

measures are in place such that, notwithstanding the participation of EDF, the Applicants will not 

be owned, dominated, or controlled by foreign interests within the meaning of the Atomic 

Energy Act. The ownership and financial considerations identified by the Petitioners as the basis 

13 See “UniStar Nuclear – Calvert Cliffs Power Plant Unit 3 COLA Rev. 3 – Chapter 01-
General Information,” dated August 20, 2008 (ADAMS No. ML082400701).   
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for the proposed contention simply do not implicate the dispositive issue of governance and 

control.  Therefore, the proposed contention fails to demonstrate a genuine dispute on a material 

issue.

As described in the COL application, Sections 1.1 and 1.4, the two applicants are 

both domestic entities.  Both applicants, after various intermediary parents, are ultimately owned 

on an equal (50-50) basis by Constellation Energy Group, Inc. (a domestic entity) and EDF (a 

French company).  As noted by Petitioners, EDF does have a stake in Constellation Energy 

Group by virtue of beneficial ownership of 9.51% of Constellation Energy common stock (as of 

September 8, 2008).  However, neither EDF’s 50% equal interest in the Applicants nor its 

minority beneficial interest in Constellation Energy Group common stock establishes control that 

would be contrary to the Atomic Energy Act. 

First, with respect to the EDF interest in Constellation Energy Group stock, relied 

upon by Petitioners to assert that EDF’s interest would exceed a 50-50 “plateau” (a “plateau” 

that, as described below, does not exist in NRC precedent and guidance), a cursory review of the 

documents submitted by Petitioners demonstrates the falseness of the claim.  Petitioners’ Exhibit 

11 is a Form SC 13D filed with the Securities and Exchange Commission by EDF on September 

8, 2008, regarding the acquisition of a beneficial interest in common stock in Constellation 

Energy Group.  The filing includes as an exhibit an Investor Agreement which, in Section 3.2, 

plainly specifies that EDF “shall” vote its shares in accordance with the recommendations of the 

Constellation Energy Group Board of Directors.  Thus, a necessary premise for the proposed 

contention is flawed.  There is no showing that EDF has a controlling interest over the 
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Applicants based on the beneficial ownership of 9.51% of Constellation Energy Group common 

stock.14

Second, with respect to the 50% participation of EDF as a parent of the 

Applicants, this fact alone also does not establish a genuine dispute that would lead to relief in 

this proceeding.  By longstanding Commission precedent, the NRC has applied the Atomic 

Energy Act to focus on the issue of control.  In General Electric Co. & Southwest Atomic Energy 

Associates, 3 AEC 99 (1966) (“SEFOR”), the Atomic Energy Commission addressed a case of 

foreign participation in a test reactor (subject to comparable foreign ownership restrictions under 

Section 104.d of the Act).  The administrative board rescinded a construction permit on the 

grounds that a foreign part owner caused the applicants to be in violation of the prohibition on 

foreign ownership, control, or domination.  The Commission, however, reversed the board, 

ruling: 

. . . the limitation [on foreign ownership, control, or domination in AEA 
Section 104.d] should be given an orientation toward safeguarding the 
national defense and security.  We believe that the words “owned, 
controlled, or dominated” refer to relationships where the will of one party 
is subjugated to the will of another, and that the Congressional intent was 
to prohibit such relationships where an alien has the power to direct the 
actions of the licensee.   

SEFOR, 3 AEC 101. 

The principle that the Commission will focus on the ability of any foreign power 

to direct actions of the licensee is reflected in the Standard Review Plan (“SRP”) on Foreign 

14  Moreover, even if EDF could control the votes of 9.51% of the shares of Constellation 
Energy Group, this would not give EDF control of Constellation Energy Group and 
would not alter the 50-50 relationship of Constellation Energy Group and EDF relative to 
the Applicants.  With respect to the issue of control, the 9.51% does not add to EDF’s 
50% share of the Applicants as Petitioners seem to assume. 
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Ownership, Control or Domination referenced by the Petitioners.15  An applicant is considered to 

be foreign owned, controlled or dominated “whenever a foreign interest has the ‘power,’ direct 

or indirect, whether or not exercised, to direct or decide matters affecting the management or 

operations of the applicant.”  SRP, Section 3.2. While the SRP is clear that a foreign parent may 

not seek 100% of an applicant or interest in a power reactor, it is equally clear that where, as 

here, the foreign parent owns less than a 100% interest, the issue is whether the foreign entity 

will have control over management and operations of the power reactor.  Id.  There is no 50-50 

plateau or threshold in the SRP and, in any event, Petitioners cannot rely on mere 50-50 

participation to establish a genuine dispute regarding control. 

Further, Section 1.4 of the COL application specifically addresses the governance 

structure that will preclude foreign control over Calvert Cliffs 3 management and operations.  

The common parent of the two applicants that will be jointly owned by Constellation Energy 

Group and EDF will be UniStar Nuclear Energy, LLC (“UNE”).  UNE will be managed by an 

eight-member Board of Directors, with four members appointed by each of the two owner 

companies.  The Chairman of the Board of Directors of UNE will be one of the directors 

appointed by Constellation Energy Group; will be a U.S. citizen; and will have the deciding vote 

on matters involving nuclear-related classified information and the care of special nuclear 

material.  Similarly, the President and Chief Executive Officer of UNE will be a U.S. citizen; 

will be selected from the directors appointed by Constellation Energy Group; and will be 

15  “Final Standard Review Plan on Foreign Ownership, Control, or Domination,” 64 Fed. 
Reg. 52, 355 (Sept. 28, 1999). 
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responsible for day-to-day operations.16  Additional controls are also described in Section 1.4 of 

the COL application.  For example, the limited liability company agreement for UNE establishes 

a nuclear advisory board of U.S. citizens to advise on measures necessary to assure that a foreign 

government could not interfere with the safe and reliable operation of UNE nuclear assets. 

In the full context of the information that is in fact provided in the COL 

application, Petitioners’ simplistic reference to EDF’s participation is completely inadequate to 

demonstrate a genuine dispute with respect to ultimate control over Calvert Cliffs 3.  Petitioners 

do not attack the adequacy of the governance provisions, acknowledge the additional controls 

proposed, or propose any additional measures.  Petitioners do briefly discuss relative market 

capitalization and revenues of the two parents, but do not establish how these financial measures 

are relevant to the issue of operating authority and control.  In total, the proposed contention 

should be rejected for failure to establish that relief could be granted based on EDF’s 

participation alone, and for failure to demonstrate any genuine dispute regarding governance and 

control of the applicants. 

Finally, as discussed supra, Section II.C, Petitioners must establish standing for 

each contention that they raise.  See Yankee, CLI-96-1, 43 NRC at 1, n.3.  Here, none of the 

alleged “injuries” that purported to supply the basis for standing relate to foreign ownership or 

control.  In the absence of any injury related to foreign ownership, Petitioners lack standing to 

pursue proposed Contention 1. 

16  As explained in Section 1.4 of the COL application, similar controls have been 
established for the applicants and other intermediate parent entities that are beneath UNE 
and above the applicants in the organization chart. 
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2. Contention 2: The Decommissioning Funding Assurance Described in the 
Application Is Inadequate to Assure Sufficient Funds Will Be Available to 
Fully Decontaminate and Decommission Calvert Cliffs-3.  

In proposed Contention 2, Petitioners argue that the decommissioning funding 

assurance described in the application is inadequate to ensure that funds will be available to 

decommission Unit 3.  Pet. at 8.  Petitioners argue that UniStar must use the prepayment method 

of decommissioning funding assurance.  Id.  At its core, the basis for this contention is the 

flawed assumption that a decline in stock price adversely impacts UniStar’s ability to rely on a 

parent guarantee.  Id. at 10.  As discussed below, this contention fails to establish a genuine 

dispute with the application and impermissibly challenges existing NRC regulations.

First, Petitioners reference Sections 1.3 through 1.3.4 of the COL application for 

the proposition that UniStar intends to rely on a parent company guarantee from Constellation 

Energy Group.  Petitioners, however, mistakenly refer to Revision 2 of the application.  In fact, 

Revision 3 was submitted on August 1, 2008 (subsequently re-submitted on August 20, 2008 to 

resolve formatting difficulties) and made available on ADAMS on September 16, 2008.  See,

e.g., “UniStar Nuclear – Calvert Cliffs Power Plant Unit 3 COLA Rev. 3 – Chapter 01-General 

Information,” dated August 20, 2008 (ADAMS No. ML082400701) (ADAMS release date 

September 16, 2008).  Revision 3 states that UniStar intends to use a combination of parent 

company guarantee, letters of credit, and a sinking fund.17  A contention that does not directly 

17  As described in Section 1.3.2 of the application, the Applicants’ parent company 
guarantee and/or letter of credit method will be implemented consistent with the 
requirements of 10 C.F.R. § 50.75(e)(1)(iii)(A) and (B).  The external sinking fund will 
be established consistent with the requirements of 10 C.F.R. § 50.75(e)(1)(ii).  The parent 
company guarantee and/or letter of credit will provide the principal assurance for 
decommissioning funding, at least initially.  As the amount of decommissioning funds in 
the external sinking fund grows over the life of the plant, the amount of the parent 
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controvert a position taken by the applicant in the application is subject to dismissal.  See Tex. 

Utils. Elec. Co. (Comanche Peak Steam Electric Station, Unit 2), LBP-92-37, 36 NRC 370, 384 

(1992).  Thus, the proposed contention fails to specifically engage and call into question the 

actual application currently being reviewed by the NRC Staff. 

Even assuming that the proposed contention is properly challenging UniStar’s 

current decommissioning plan, the petition nonetheless fails to satisfy the Commission’s strict 

standards for contention admissibility.  Petitioners argue that because of a decrease in the total 

market capitalization of Constellation Energy, UniStar cannot rely on the parent guarantee 

method.  Pet. at 10.  Petitioners also argue that the combination of decommissioning liabilities 

from other proposed reactors, including Nine Mile Point Unit 3, and existing reactors would 

prevent use of a parent guarantee.  Id.  These statements are inconsistent with the regulations and 

fail to establish a genuine dispute with the application. 

As specified in Appendix A to 10 C.F.R. Part 30, in order to rely upon a parent 

guarantee the guarantor must meet one of the following two financial tests: 

(a)(i) A current rating of its most recent bond issuance of AAA, AA, A, or 
BBB as issued by Standard and Poor’s, or Aaa, Aa, A, or Baa as rated by 
Moody’s; and 

company guarantee and/or letter of credit will be adjusted to maintain the total amount of 
decommissioning funding at levels necessary to provide continuing assurance that 
decommissioning funds will be available for decommissioning CCNPP Unit 3 when 
needed.  As funds accumulate in the external sinking fund, the fund balance will offset 
the required amount of the parent guarantee and/or letter of credit.  This precise 
arrangement has been used previously.  See Niagara Mohawk Power Corporation, et al
(Nine Mile Point Nuclear Station Unit Nos. 1 and 2) (Order Approving Transfer of 
Licenses And Conforming Amendments) and the associated Safety Evaluation Report, 
Section 4.0, Decommissioning Funding, at 11-13 (ADAMS Accession No. 
ML011520030).
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(ii) Tangible net worth is at least $10 million and at least six times the 
current decommissioning cost estimate or guarantee amount (or prescribed 
amount if a certification is used); and 

(iii) Assets located in the United States amounting to at least 90 percent of 
its total assets or at least six times the current decommissioning cost or 
guarantee amount (or prescribed amount if certification is used). 

or,

(b)(i) Net working capital and tangible net worth each at least six times the 
current decommissioning cost estimates or guarantee amounts (or 
prescribed amount if certification is used); and

(ii) Assets located in the United States amounting to at least 90 percent of 
its total assets or at least six times the amount of the current 
decommissioning cost estimates or guarantee amounts (or prescribed 
amount if certification is used); and 

(iii) Meets two of the following three ratios: a ratio of total liabilities to net 
worth less than 2.0; a ratio of the sum of net income plus depreciation, 
depletion, and amortization to total liabilities that is greater than 0.1; and a 
ratio of current assets to current liabilities that is greater than 1.5; and 

(iv) Tangible net worth of at least $10 million. 

Neither market capitalization nor share price are variables to be used in the 

financial test (nor are these values related to tangible net worth or other financial parameters that 

are used in the test).  Petitioners have provided no other information to call into question the use 

of the parent guarantee on its own, much less in combination with other methods (external 

sinking fund and letter of credit).18  The contention is therefore inadmissible because Petitioners 

18 Petitioners appear to argue that the costs for decommissioning all of Constellation’s 
existing reactors and all of UniStar’s proposed reactors must be included when 
addressing the availability of the parent guarantee.  Pet. at 9-10.  However, only unfunded 
decommissioning costs need to be “guaranteed.”  For the existing Constellation Energy 
fleet of reactors, so long as decommissioning funding is provided by an external trust 
fund maintained in accordance with NRC regulations, there is no need to provide any 
guarantee for additional funds.  And, for proposed reactors, UniStar is not responsible for 
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“‘ha[ve] offered no tangible information, no experts, no substantive affidavits,’ but instead only 

‘bare assertions and speculation’” regarding UniStar’s ability to use a parent guarantee.  

Fansteel, CLI-03-13, 58 NRC at 203 (quoting GPU Nuclear (Oyster Creek Nuclear Generating 

Station), CLI-00-06, 51 NRC 193, 208 (2000)).  A contention that simply states the petitioner’s 

views about what regulatory policy should be does not present a litigable issue.  General Public 

Utilities Nuclear Corp. (Three Mile Island Nuclear Station, Unit 1), LBP-86-10, 23 NRC 283, 

285 (1986), citing Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 

3), ALAB-216, 8 AEC 13, 20-21 (1974).

This challenge also amounts to a collateral attack on the basic structure of the 

NRC regulatory process and therefore must be rejected by the Board as outside the scope of the 

proceeding.  Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Unit 1), LBP-

07-11, 65 NRC 41, 57-58 (2007) (citing Phila. Elec. Co. (Peach Bottom Atomic Power Station, 

Units 2 & 3), ALAB-216, 8 AEC 13, 20 (1974)).  At present, UniStar is not required to have in 

place the funding mechanisms to ensure adequate decommissioning funding.  Instead, UniStar is 

required only to file a “decommissioning report” that contains a certification that financial 

assurance for decommissioning will be provided no later than 30 days after the Commission 

publishes notice of initial fuel loading in the Federal Register under § 52.103(a), using one of the 

specified methods.  10 C.F.R. § 50.75(b).  Importantly, an applicant for or holder of a combined 

license need not obtain the actual financial instrument or submit a copy to the Commission until 

decommissioning funds for reactors that it will not own, i.e., Callaway and Bell Bend.  
The owners will have that decommissioning obligation. 
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30 days after the Commission publishes the § 52.103(a) notice.19  10 C.F.R. § 50.75(e)(3).  Thus, 

there is no legal requirement that a parent guarantee be authorized (and that the financial test be 

satisfied) at this point in time.  The proposed contention therefore amounts to an impermissible 

attack on the Commission’s regulations.20

Likewise, to the extent that Petitioners argue that UniStar must use the 

“prepayment method” for decommissioning funding (Pet. at 8, 11), the proposed contention is an 

impermissible challenge to NRC regulations.  According to 10 C.F.R. § 50.75(b), each applicant 

for a combined license must submit a decommissioning report that contains a certification that 

financial assurance for decommissioning will be provided using one or more of the methods 

described in § 50.75(e).  The authorized methods listed in § 50.75 specifically include 

prepayment; external sinking fund; a surety method, insurance, or other guarantee method; 

contractual obligations; and any other mechanism, or combination of mechanisms.  The rule 

even notes that licensees who do not have certain sources of funding may use an external sinking 

fund in combination with another guarantee mechanism.  10 C.F.R. § 50.75(e)(1)(vi).  Because 

the parent guarantee method is clearly authorized by NRC regulations — both on its own and in 

19  This is notice is not published until 180 days prior to fuel load.  10 C.F.R. § 52.103(a). 

20  If the parent guarantee is not available when the necessary decommissioning funding 
assurance is required to be in place (for example, because the financial test could not be 
met), then UniStar could not use the parent guarantee.  If, at that time, Petitioners believe 
that the NRC Staff should not permit use of whatever decommissioning funding 
mechanism UniStar intends to use (for whatever reason), then a petition for enforcement 
action under 10 C.F.R. § 2.206 would be appropriate.  However, it is premature (and 
speculative) to litigate the current availability of a parent guarantee (based on future 
financial conditions) when no guarantee is required to be in place for several years.   
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combination with an external sinking fund — the Petitioners’ broad challenge to its proposed use 

by UniStar must fail as a collateral attack on the Commission’s regulations.  10 C.F.R. § 2.335. 

Similarly, the proposed contention impermissibly challenges the current 

decommissioning funding amount provided in the application.  As discussed in Section 1.3.1 of 

the General Information section of the application, for Unit 3 the minimum certification amount 

was computed using the formula provided in 10 CFR 50.75(c)(1) and (2) and appropriate 

escalation factors for energy, labor, and waste burial costs.  The escalation factors for labor and 

energy were taken from regional data of the US Department of Labor, Bureau of Labor Statistics, 

and the escalation factor for waste burial was taken from NUREG-1307, “Report of Waste Burial 

Charges” (2007).  The minimum certification amounts were calculated with the NRC 

decommissioning funding option assuming the disposition of low level radioactive waste 

(“LLRW”) by waste vendors. The minimum certification amount calculated in 2007 dollars is 

$376 million, assuming the disposition of LLRW by waste vendors for the decommissioning of 

CCNPP Unit 3.  Petitioners do not challenge UniStar’s application of the formula or assert that 

any calculations were performed incorrectly.  At bottom, Petitioners are simply challenging the 

use of the formula explicitly spelled out in NRC regulations.  When a Commission regulation 

permits the use of a particular analysis, a contention which asserts that a different analysis or 

technique should be utilized is inadmissible because it attacks the Commission’s regulations.  

Metropolitan Edison Co. (Three Mile Island Nuclear station, Unit No. 1), LBP-83-76, 18 NRC 

1266, 1273 (1983). 

Finally, as discussed supra, Section II.C, Petitioners must establish standing for 

each contention that they raise.  See Yankee, CLI-96-1, 43 NRC at 1, n.3.  Here, none of the 
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alleged “injuries” that purported to supply the basis for standing relate to decommissioning or 

decommissioning funding assurances.  In the absence of any injury related to decommissioning 

costs, Petitioners lack standing to pursue proposed Contention 2. 

For all of these reasons, proposed Contention 2 is based on a flawed premise, fails 

to satisfy the Commission’s strict admissibility standards, and otherwise impermissibly 

challenges existing Commission regulations. 

3. Contention 3: The ER is Unacceptably Deficient Because it Omits from 
the Analysis of CCNPP 3’s Environmental Impact the New Reactor’s 
Potential Adverse Contribution to the Cumulative and Potentially 
Synergistic Environmental Impact of 11 Operational Reactor Units and 
Two Proposed Additional Nuclear Power Projects on the Watershed of an 
Already Severely Degraded and Declining Chesapeake Bay Whose 
Recovery Plan Is Currently in Serious Doubt and the Focus of a Federal 
Lawsuit for Failure to Comply with Mitigation Actions. 

In proposed Contention 3, Petitioners allege that the ER omits a discussion of the 

cumulative impact of Calvert Cliffs 3, eleven other operating reactors, and two proposed reactors 

on the Chesapeake Bay.  Pet. at 11-17.  Specifically, Petitioners assert that UniStar omits an 

analysis of the additional chemical and radiological discharges from the proposed new reactor in 

light of the existing and proposed reactors in the watershed.  Pet. at 15.  This proposed 

contention is inadmissible because the application contains a discussion of cumulative impacts 

and because Petitioners have not demonstrated that additional analysis would lead to any 

different conclusions. 

Cumulative impacts to the Chesapeake Bay and associated natural resources are 

addressed in ER Section 10.5.  That section summarizes the potential cumulative adverse 

environmental impacts to the CCNPP region.  The application defines cumulative impacts as 

those that are incremental to past and ongoing activities on the site, along with those that are 
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reasonably foreseeable in the future. This evaluation of cumulative impacts is based on a 

comparison between the existing environmental conditions presented in Chapter 221 and the 

potential adverse environmental impacts of construction and operation detailed in Chapter 4 and 

Chapter 5, respectively.  The evaluation also considers continued operation and license renewal 

of CCNPP Units 1 and 2. 

In Section 10.5.2, the COL application specifically discusses the cumulative 

impacts of toxic and radioactive discharges associated with operation of the facility.  For 

example, the application notes that blowdown from the cooling towers is returned to the 

Chesapeake Bay through a submerged multi-port diffuser.  Modeling of this plume shows that its 

size and distribution will meet all State water quality criteria and will be sufficiently small that it 

is unlikely to cause impacts to marine benthos or motile organisms migrating through the area.  

ER Section 10.5.2.  With respect to chemical discharges, ER Section 10.5.2 contains the 

following assessment: 

Included in the blowdown discharge are chemicals used in biocide 
treatment and in plant process control. The concentrations discharged will 
be in conformance with National Pollutant Discharge Elimination System 
(NPDES) permit conditions and applicable water quality criteria. Further 
the amount of water being discharge from the closed-cycle system will be 
small compared to tidal flow such that concentrations of chemicals 
discharged will rapidly disperse. Solids will be allowed time for settlement 
and chemical treatment in an onsite retention basin, if required. 

Based on all of the above, the ER concludes that the incremental impact from 

operation of CCNPP Unit 3 should not result in cumulative adverse ecological impacts. 

21  The environmental “baseline” described in Chapter 2 necessarily takes into account the 
condition of the Chesapeake Bay that is currently impacted by all existing reactor units.  
Petitioners have provided no information to suggest that any toxic or radiological 
conditions were not considered or were improperly described in the ER. 
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With respect to radioactive discharges, the ER states that doses from liquid and 

gaseous effluents and from direct radiation were assessed to ensure that applicable public health 

exposure limits are met.  ER, at Section 10.5.3.  The potential dose from the operation of CCNPP 

Unit 3 was combined with that predicted for CCNPP Units 1 and 2.  The ER concludes that 

while there will be dose consequences resulting from routine releases during operation of 

CCNPP Unit 3, exposures will remain within applicable NRC dose limits and will not represent 

an adverse cumulative impact.  Moreover, conservative estimates of radiological dose to biota 

also demonstrated that exposure to key selected species should result in no observable effects.  

Nevertheless, UniStar will continue an existing long-term radiological monitoring program to 

verify that dose consequences are as low as reasonably achievable.  ER Section 10.5.2, at 10.0-

42.  Thus, contrary to the proposed contention, the application does contain a discussion of the 

cumulative impacts to the Chesapeake Bay from toxic and radioactive discharges from Unit 3.  

Further, the environmental review mandated by NEPA is subject to a “rule of 

reason.”  As a result, an application need not include all theoretically possible environmental 

effects arising out of an action, but instead the analysis may be limited to effects which are 

shown to have some likelihood of occurring.  See Northern States Power Co. (Prairie Island 

Nuclear Generating Plant, Units 1 & 2), ALAB-455, 7 NRC 41, 48, 49 (1978).  UniStar correctly 

included the cumulative environmental impact of existing Calvert Cliffs Units 1 and 2 and 

proposed Unit 3.  Petitioners, however, argue that UniStar must include a discussion of 

discharges from other plants (all of which are located greater than 50 miles from Calvert Cliffs) 

even where discharges from those facilities are within permitted limits.  Consideration of such 

geographically remote impacts is unreasonable and unnecessary.   
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Lastly, Petitioners have presented no expert or factual information to call into 

question the reasonable scoping and conclusions in the ER.  Contentions alleging an error or 

omission in an application must establish some significant link between the claimed deficiency 

and protection of the health and safety of the public or the environment.  Dominion Nuclear 

Conn., Inc. (Millstone Nuclear Power Station, Units 2 & 3), LBP-04-15, 60 NRC 81, 89, aff’d,

CLI-04-36, 60 NRC 631 (2004). Here, the only support for the proposed contention is a non-

specific reference to a “Notice of Intent to Sue.”  Pet. at 16; see also Pet. Ex. 14.  That notice 

does not allege that toxic or radioactive discharges are causing harm to the bay.  Instead, the 

notice is focused on issues such as low oxygen levels caused by elevated nutrient levels and 

limited water clarity.  Thus, this document provides no support for the alleged contention. 

For the above reasons, proposed Contention 3 is inadmissible. 

4. Contention 4: The ER is Unacceptably Deficient Because it Omits from 
Analysis of CCNPP 3’s Reactor Design and Safety of the CCNPP Facility, 
Additional Relevant Impacts Arising from the Expansion of the Dominion 
Cove Point Liquefied Natural Gas Facility Located 3.2 Miles South of the 
Proposed Reactor. 

In this proposed contention, Petitioners assert that the ER is deficient because it 

omits analysis of certain issues.  However, as discussed below, this proposed contention of 

omission is inadmissible because the application contains the allegedly omitted analysis and 

because the petitioners fail to demonstrate a genuine dispute on a material issue.22  Although 

22  In the proposed contention, Petitioners variously describe the deficiency as being related 
to the ER or FSAR (or the “application”).  In fact, as described further below, substantial 
information is provided in the COL application in both the ER and the FSAR.  To the 
extent that Petitioners argue an omission in the ER as a matter of formality (i.e., that a 
specific risk analysis that is in the FSAR is not in the ER), this is not a meaningful 
distinction.  The key is that the issues related to the LNG facility are fully evaluated and 
the information is available for the NRC Staff to include in its review documents (either 
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Petitioners attempt to circumvent the requirement that a proposed contention provide a statement 

of the factual or expert support for the proposed contention by couching the contention as one of 

omission, many of the asserted bases implicitly argue that the application reaches an incorrect 

conclusion.  However, because these challenges are unsupported, they cannot provide the basis 

for an admissible contention.   

The following discussion identifies each of the alleged omissions and then 

discusses the reasons for rejecting the alleged omission as a basis for an admissible contention.   

The ER omits the effect of a LNG spill on water triggering a 
cumulative domino effect on the DCPLNG pipeline and storage tanks.  
Pet. at 18. 

Petitioners acknowledge that the application addresses the DCPLNG pipeline and 

storage facilities, but argue that the analysis only addresses each risk in isolation and that it fails 

to discuss the potential for creating a “domino effect.”  Pet. at 18.  Contrary to the petition, the 

analysis performed by the State of Maryland’s Power Plant Research Program (“PPRP”), which 

is referenced throughout the application (see, e.g., FSAR § 2.2.4) and submitted on the Unit 3 

licensing docket,23 explicitly addresses the potential for one event to trigger a larger incident 

with more severe consequences.  Section 4.4 of the PPRP Study contains an overview of the 

“escalation study” that was performed to assess the potential for such interactions.  The study 

splits the LNG terminal layout into eight distinct escalation zones and identifies nine escalation 

the Safety Evaluation Report or Environmental Impact Statement) as it deems 
appropriate.

23  Cove Point LNG Terminal Expansion Project Risk Study, Maryland Power Plant 
Research Program Report PPRP-CPT-01/DNR 12-7312006-147, Maryland Department 
of Natural Resources, June 28, 2006 (ADAMS Accession No. ML080630231). 
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routes.  The study also notes that the failure frequencies used in the risk assessment inherently 

include a proportion of releases caused by escalation.  FSAR Table 2.2-9 also includes 

information regarding escalation events.  Because the application reasonably accounted for the 

potential “domino effect,” a contention of omission must be rejected.  Petitioners provide no 

further basis to establish a genuine dispute with the conclusions in the application that are based 

on the PPRP Study. 

The ER omits analysis of the impact of temperature rise of the cooling 
water to CCNPP and the proposed Unit 3 due to the prolonged heating 
of the Chesapeake Bay cooling water from the radiant heat of this 
ignited LNG vapor cloud.  Pet. at 18. 

Petitioners argue that the application omits analysis of the increase in cooling 

water temperature that would occur in the event of an LNG fire.  Pet. at 18.  To the contrary, the 

application contains a discussion of cooling water that addresses this issue.  As explained in 

FSAR Section 2.4.11.5, the Essential Service Water System (“ESWS”) provides flow for normal 

operating conditions, for shutdown/cooldown, and for Design Basis Accident (“DBA”) 

conditions.  The ESWS pump in each train obtains water from the ESWS cooling tower basin of 

that train and circulates the water through the ESWS.  Heated cooling water returns to the ESWS 

cooling tower to dissipate its heat load.  Only a limited amount of make-up water is even drawn 

from the bay.  The technical specifications for the ESWS impose a surveillance requirement to 

verify that the water temperature of ESW cooling tower basin be at or below 90°F (see SR 

3.7.8.2 in Part 4 of the application).  Otherwise, the plant would be forced to shut down.24

24  FSAR Section 2.4.1.1 states that ESWS cooling tower basins will serve as the Ultimate 
Heat Sink (“UHS”) cooling water storage volumes for use during design basis accidents.  
The tower basin inventory provides cooling water for safety-related heat removal for the 
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Additionally, the contention is inadmissible because Petitioners have provided no 

information or basis to support the notion that an LNG fire would cause an increase in water 

temperatures in the Chesapeake Bay that would impact Calvert Cliffs 3.  Given the location of 

the terminal and Coast Guard shipping channel restrictions, a postulated LNG fire would be 

expected to occur at some distance from Calvert Cliffs 3 (greater than 3 miles).  And, in light of 

the circulation and flow of water in the bay (see ER Chapter 2.3, Section 1.3.1.1.2.2), petitioners 

have provided no information to show temperature impacts at that distance.  Further, the intake 

cooling water intake structure for Unit 3 is located at a depth of 20.5 feet (see ER Section 

3.4.2.1) and the Petitioners have not provided a basis for a contention that a surface fire would 

cause an increase in water temperature at that depth. 

Because the application contains an analysis of the impact of increased water 

temperature on the facility, and because Petitioners have provided no information to call in 

question the information presented in the application, this portion of the proposed contention 

fails to demonstrate a genuine dispute on a material issue. 

The ER omits analysis and impact of a modification to the pier which 
will add 150 feet to each end of the offshore platform thereby 
increasing the “footprint” of the pier, support pilings and platform.  
Pet. at 18. 

Petitioners argue that the application fails to discuss the impact of an additional 

150 feet added to each end of the LNG pier.  As an initial matter, the pier reinforcement project 

first 72 hours during DBA conditions without the need for additional makeup water from 
the Chesapeake Bay. 
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alluded to in the contention is still in the planning stages and is not yet a “concrete project.”25

The Commission has previously held that a licensing board should deny a basis for a contention 

that involves an inchoate plan.  Compare Duke Energy Corp. (McGuire Nuclear Station, Units 1 

and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-14, 55 NRC 278, 293 (2002), citing 10 

C.F.R. § 54.29(a).  Future projects (i.e., those that are “merely contemplated”) are not sufficient 

to support admission of a contention.  Id. at 294.  Similarly, contentions involving plans of third 

parties that are not yet concrete proposals should be rejected.  Whether Dominion will proceed 

with the pier reinforcement project is too speculative to support an admissible contention.26

Simply stated, the issue is premature. 

Moreover, Petitioners have provided no information to suggest that expanding the 

pier footprint would lead to potential impacts any different than those already considered.  As 

discussed in the application, the greatest consequence range presented in the PPRP study was 

2.64 miles for the scenario involving a total loss of the ship’s tank.  See 2.2-20.  Moving the 

location of a postulated accident 150 feet closer to Unit 3 seemingly would not undermine the 

conclusions in the application.27  The burden is on the petitioner to demonstrate the existence of 

25 See http://www.dom.com/about/gas-transmission/covepoint/pier_reinforcement/index.jsp
last accessed December 15, 2008.  The webpage indicates that Dominion has submitted 
only a letter of intent to the Coast Guard and just begun a pre-filing process at the Federal 
Energy Regulatory Commission (“FERC”).  

26  If, in the future, Dominion’s plans are formalized, then UniStar, the NRC, and other 
regulatory agencies would evaluate the impacts of the project as part of the review of that 
application.

27  150 feet is approximately 0.03 miles.  Thus, even considering the expanded pier 
footprint, the consequence range would only be a small fraction of a mile closer to Unit 3.   
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an actual issue.  Petitioners have failed to provide a basis for a genuine dispute with the 

application on a material issue. 

Figure 2.2-1 of the FSAR omits from the site map, the offshore LNG 
pier, underground LNG loading tunnel and the submerged DCPLNG 
pipeline.  Pet. at 19. 

This alleged omission is not material to the findings that the NRC must make on 

the application.  As the Commission has observed, “[t]he dispute at issue is ‘material’ if its 

resolution would ‘make a difference in the outcome of the licensing proceeding.’”  Oconee, CLI-

99-11, 49 NRC at 333-34.  Here, the application contains a narrative discussion of the location of 

the LNG facility and notes that it contains an offshore pier, an underground LNG loading tunnel, 

and a pipeline.  See FSAR Sections 2.2.2.2.2, 2.2.2.4, and 2.2.2.4.2.  Petitioners point to no 

regulatory or statutory requirement that the figures associated with an application contain 

information at the level of detail Petitioners apparently desire.  Petitioners fail to provide any 

support for a contention that would alter the conclusions of the evaluation.  Thus, this aspect of 

the proposed contention should be rejected. 

The ER omits risk analysis of the impact of LNG unloading operations 
which involve the pier, underground tunnel, and the LNG ship 
carrying capacity which affect volume and duration of risk exposure.  
Pet. at 19. 

Petitioners again mistakenly allege that the application omits a desired analysis.  

In fact, the referenced PPRP study addresses the risks associated with the pier, the underground 

tunnel, and the ship’s tank.  For example, Section 5.1 of the PPRP Study identifies the hazard 

scenarios considered in the study.  Those scenarios include partial and total losses of the ship’s 

tank en route, partial and total losses of the ship’s tank while at berth (whether unloading or not), 

rupture of the transfer line, partial or total loss of the storage tank, and rupture of the pipeline.  
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And, as discussed above, the PPRP analysis also addressed the potential for escalation.  PPRP 

Study, at Section 4.4.  Thus, contrary to the proposed contention of omission, the application 

does address the risk of LNG operations. 

The FSAR omits the possibility that the fast expanding vapor cloud 
could migrate before ignition to the CCNPP area and omits a total loss 
of LNG inventory from a large LNG tanker which could be 267,000 
cubic meters or 148,000 cubic meters from a smaller ship.  Pet. at 25. 

Contrary to the proposed contention, the referenced study does evaluate the 

potential for migration of a vapor cloud.  Appendix A, Section 1.1, of the PPRP Study describes 

the source models used in the risk assessment, including vapor releases and dispersion models.  

Appendix A, Section 1.3.3, discusses the vapor cloud explosion model.  Appendix A, Section 

2.2.1, describes the assumptions used in calculating pool spreading and evaporation rates.  

Appendix A, Section 2.3, discusses the gas dispersion models used to evaluate LNG releases.  

And, Appendix A, Section 3, describes the weather data used in the risk assessment model.  

Thus, contrary to the proposed contention, the application and associated analyses clearly 

included the possibility of a migrating vapor cloud.  The proposed contention offers no 

substantive challenge. 

With respect to Petitioners’ arguments that the application omits a discussion of 

an accident involving a 267,000 cubic meter tanker, as discussed above that challenge is 

premature.  Dominion has not yet advanced beyond the pre-application phase and thus there is 

not a concrete “proposal” to evaluate.  Moreover, Petitioners have provided no evidence to 

suggest that the risks of an increased tanker size would be any greater than those already 
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evaluated.28  As described in the PPRP Study, Section 6.7 at 47, the risks to Calvert Cliffs from 

the expansion project were projected at 6.6E-9.  Accident scenarios involving probabilities of 

less than 1E-7 are “beyond-design basis” accidents, which cannot provide a proper basis for 

admission of a safety-related contention.29 See Vermont Yankee Nuclear Power Corp. (Vermont 

Yankee Nuclear Power Station), ALAB-876, 26 NRC 277, 283-85 (1987) citing San Luis Obispo 

Mothers for Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), aff’d on reh’g en banc, 789 F.2d 26 

(1986), cert. denied, 479 U.S. 923 (1986).  Similarly, accidents with such a low probability are 

“remote and speculative” for NEPA purposes and thus need not be considered in the ER.  See

28  The size of the ship is not necessarily relevant in assessing accident risks.  Most 
postulated accidents contemplate puncture of a tank of certain size (one LNG ship may 
carry several individual, spherical LNG tanks).  As such, the volume/quantity of LNG 
released is limited to the geometry of the hole, not the absolute size of the tank.  The 
primary difference in impact, if the larger ship has larger tanks, is the duration of the 
event (i.e., there is more LNG and it will take longer for it to escape through a fixed 
orifice). See, e.g., PPRP Study, Section 2.1.1, at A-5.  For such catastrophic failures, the 
hazard range is primarily dependant on the rate of release over the first few minutes of 
the incident rather than the ultimate duration.  None of this is addressed by Petitioners. 

29  Section 2.2.3, “Evaluation of Potential Accidents,” of NUREG-0800, “Standard Review 
Plan for the Review of Safety Analysis Reports for Nuclear Power Plants,” dated March 
2007, describes the NRC’s review of hazards associated with nearby industrial activities, 
such as manufacturing, processing, or storage facilities, and the hazards associated with 
nearby transportation routes (e.g., navigable waters and pipelines).  Section 2.2.3 
provides the acceptance criteria for risk associated with nearby facilities and 
transportation routes, which are based on meeting the relevant requirements of 10 C.F.R. 
§ 52.79(a)(1)(iv) as they relate to compliance with 10 C.F.R. Part 100.  Specifically, the 
identification of design-basis events resulting from hazardous materials or activities in 
the vicinity of the plant is acceptable if all postulated types of accidents are included for 
which the expected rate of occurrence of potential exposures resulting in a radiological 
dose in excess of the 10 C.F.R. § 50.34(a)(1) limits (as it relates to the requirements of 10 
C.F.R. Part 100) is estimated to exceed the NRC Staff objective of an order of magnitude 
of 10-7 per year.
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Public Service Electric & Gas Co. (Salem Nuclear Generating Station, Unit 1), ALAB-650, 14 

NRC 43 (1981).  Accordingly, this aspect of the proposed contention is inadmissible. 

Applicant omits in its analysis, the added radiant heat that could ensue 
when Calvert Cliffs acts as a fire fence.  Pet. at 26. 

As an initial matter, nowhere in the petition or attachments is there any discussion 

of a “fire fence” and this term does not appear to be common terminology.  Petitioners do not 

describe how a “fire fence” could increase the radiant heat from an LNG accident, much less 

demonstrate that treatment of Calvert Cliffs as a “fire fence” would lead to any different 

conclusion than that presented in the application.  In the absence of any factual or expert support 

for a proposed contention, there can be no genuine dispute with the application on a material 

issue.

To the extent that the reference to a fire fence is intended to refer to the situation 

where a vapor cloud explosion occurs due to obstructions in the path of a flame front, that 

scenario was taken into account in the PPRP study.  See Appendix A, Section 1.3.3.  At bottom, 

this aspect of the proposed contention is unsupported and mistakenly alleges an omission in the 

application.  Thus, this basis for the proposed contention must be rejected. 

The ER omits the 2005 Sandia National Laboratories study 
(SAND2005-7339), that confirmed the range of LFL (Lower 
Flammability Limit) could be as far as 11,175 meters or 7 miles (page 
24, Final Calculations, Table 5, Final Dispersion Results).  Pet. at 26. 

Petitioners assert that the application omits a 2005 Sandia study that concluded 

that the Lower Flammability Limit (“LFL”) range could be as far as 11,175 m or 7 miles.  

Significantly, that 2005 Sandia study involved a site-specific assessment of a particular LNG 

facility, the proposed Cabrillo Liquefied Natural Gas Deepwater Port Project.  See Pet. Ex. 17 
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(“Review of the Independent Risk Assessment of the Proposed Cabrillo Liquefied Natural Gas 

Deepwater Port Project,” SAND2005-7339 (January 2006)).  As Petitioners note, that study 

involved a Floating Storage and Regasification Unit (“FSRU”), which was still in the 

preliminary design phase, and not the type of facility at Cove Point.  Other than the simple fact 

that both facilities have an offshore component, Petitioners have provided no information to 

suggest that the type of activities at the Cabrillo FSRU are similar to those at the Cove Point 

facility in terms of accident risk, LNG volume, topography, or frequency.30  Thus, Petitioners 

have failed to demonstrate the Cabrillo study establishes a genuine dispute with the application, 

which relies, in large part, on the site- and facility-specific PPRP study.   

Moreover, the same analysis framework in the Cabrillo study is referenced in the 

PPRP Study.  Sandia was asked to evaluate the Cabrillo Port based on the risk and safety 

analysis framework provided in the recent Sandia report, “Guidance on Risk Analysis and Safety 

Implications of a Large Liquefied Natural Gas (LNG) Spill over Water” (Pet. Ex. 15, at 7).  That 

same guidance was referenced in the PPRP Study for Cove Point.  See PPRP Study, at Appendix 

B-2.  In this context, there is inadequate basis for a specific challenge to the application.   

At bottom, with respect to factual information or expert opinion proffered in 

support of a contention, “the Board is not to accept uncritically the assertion that a document or 

other factual information or an expert opinion supplies the basis for a contention.”  Private Fuel 

Storage, LBP-98-7, 47 NRC at 181.  Any supporting material provided by a petitioner, including 

those portions thereof not relied upon, is subject to Board scrutiny, “both for what it does and 

30  Indeed, the Cabrillo study notes that the model relied upon a symmetry plane and that 
including the terrain should result in a shorter distance to the LFL.  Pet. Ex. 17, at 25. 
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does not show.”  See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), LBP-96-2, 43 

NRC 61, 90 (1996), rev’d in part on other grounds, CLI-96-7, 43 NRC 235 (1996).  Petitioners’ 

overly-simplistic comparison of results from two different studies of two different types of 

facilities fails to establish a genuine dispute with the site-specific data presented in the 

application.

Table 2.2-10 Toxic Vapor Cloud Analysis omits analysis of possible 
Toxic Air Pollution from rapid LNG vaporization and mass high 
combustion of gasified LNG on a catastrophic LNG spill over water.  
Pet. at 27. 

Although there is little discussion of this alleged omission, the Petitioners appear 

to be alleging that the discussion of toxic vapor clouds in FSAR Section 2.2.3.1.3 and in Table 

2.2-10 ignore the potential for a toxic LNG vapor cloud.  To the contrary, the application 

explains that no analysis of a toxic natural gas vapor cloud is necessary because there is no 

Immediately Dangerous to Life and Health (“IDLH”) threshold value or other toxicity limit for 

natural gas.  See FSAR Section 2.2.3.1.3 at 2.2-25; see also Table 2.2-3 and Table 2.2-7.31  As a 

result, there is no need to conduct an analysis of a toxic natural gas vapor cloud.32  Thus, the 

31  The exhibits cited by Petitioners also explain that natural gas is non-toxic.  See Pet. Ex. 
15, at 28; Pet. Ex. 16, at 1.

32  This conclusion is further buttressed by information in the Petitioners’ exhibits.  For 
example, Pet. Ex. 15 (at 133) notes that methane has a low toxicity to humans, but may 
be considered a simple asphyxiant.  The report acknowledged the potential for LNG 
vapor concentrations in the air to be high enough to present an asphyxiation hazard to the 
ship’s crew, pilot boat crews, emergency response personnel, or others that might 
encounter an expanding LNG vaporization plume.  But, the study concluded that this is 
not a major issue because flammability limits and fire concerns are the dominant effects 
in most locations.  Id. at 37; see Pet. Ex. 16, at 7 (noting that the Sandia National 
Laboratories study examined asphyxiation and concluded that asphyxiation did not pose a 
hazard to the general public). 



48

purported omission does not exist and Petitioners have not provided any information to establish 

a genuine dispute with the conclusions in the application. 

The FSAR omits analysis of the appropriate method for evaluating 
damage due to explosions.  Pet. at 27. 

Contrary to the proposed contention, FSAR Section 2.2.3.1.1 contains a 

discussion of the methodology used to assess damage due to explosions, including explosions at 

the LNG facility.  According to the application, the effects of explosions are a concern in 

analyzing structural response to blast pressures.  The allowable and actual distances of hazardous 

chemicals transported or stored were determined in accordance with NRC Regulatory Guide 

1.91, Revision 1, Evaluations of Explosions Postulated to Occur on Transportation Routes Near 

Nuclear Power Plants.  The specific methodology used was described as follows:

Regulatory Guide 1.91 cites 1 psi (6.9 kPa) as a conservative value of 
peak positive incident overpressure, below which no significant damage 
would be expected. Regulatory Guide 1.91 defines this safe distance by 
the relationship R  kW1/3 where R is the distance in feet from an 
exploding charge of W pounds of TNT; and the value k is a constant. The 
TNT mass equivalent, W, was determined following guidance in NUREG-
1805 (NRC, 2004a), where W=MVapor * HC * Yf/2000 and MVapor is 
the flammable vapor mass, HC is the heat of combustion and Yf is the 
explosion yield factor.

Conservative assumptions were used to determine a safe distance, or 
minimum separation distance, required for an explosion to have less than 1 
psi (6.9 kPa) peak incident pressure. In each of the explosion scenario 
analyses, an explosion yield factor of 100 percent was applied to account 
for an in-vessel confined explosion. The yield factor is an estimation of 
the available combustion energy released during the explosion as well as a 
measure of the explosion confinement (NRC, 2004a). This is a 
conservative assumption because a 100 percent yield factor is not 
achievable (FMIC, 2005).33

33 FSAR Section 2.2.3.1.1, at 2.2-15 to 2.2-16. 
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Using this methodology, the FSAR concludes that overpressures from an 

explosion resulting from a complete tank failure at the DCPLNG facility would not adversely 

affect the operations of CCNPP Unit 3.   

Therefore, because the application contains a discussion and explanation of the 

methodology used, there is no omission.  Further, Petitioners have submitted no information to 

call into question the methodology used by the Applicants.  There is no factual or expert support 

for the Petitioners’ implicit conclusion that an incorrect methodology was used.  Where a 

petitioner has done nothing more than state a conclusion (e.g., the application is “deficient”) 

without providing a reasoned basis or explanation for why the application is inadequate, the 

proposed contention must fail.  USEC, CLI-06-10, 63 NRC at 472.  

The FSAR omits risk analysis of a catastrophic LNG spill over water.  
Pet. at 28. 

As discussed supra, the application and associated PPRP Study clearly include an 

analysis of a full breach of LNG over water at or near the offshore LNG terminal.  Section 5.1 of 

the PPRP study identifies the hazard scenarios considered, including partial and total losses of 

the ship’s tank en route, and partial and total losses of the ship’s tank while at berth.  The PPRP 

analysis also addresses the potential for escalation. See PPRP Study, at Section 4.4.  Thus, 

contrary to the proposed contention, the application does address the risk of an LNG spill over 

water.

Moreover, FSAR Section 2.2.3.1.2 specifically discusses a full breach over water.  

On page 2.2-20 (under the subheading of “Waterway Traffic”), the application explains that the 

greatest consequence range was for the scenario where a total loss of LNG tanker inventory 

occurred and notes that the maximum consequence range is less than the distance from the 
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postulated accident to the site.  Therefore, because the application contains the allegedly omitted 

information, this aspect of the proposed contention should be rejected. 

PPRP study also omitted the LNG Spill Consequence Studies depicted 
in the GAO-07-316 February 2007 report.  Pet. at 29-30. 

Petitioners allege that the PPRP Study omitted discussion of the LNG spill 

consequence studies that were described in GAO-07-316.  However, contentions alleging an 

error or omission in an application must establish some significant link between the claimed 

deficiency and protection of the health and safety of the public or the environment.  Dominion

Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 & 3), LBP-04-15, 60 NRC 81, 89, 

aff’d, CLI-04-36, 60 NRC 631 (2004).  The Petitioners provide no factual or expert support to 

demonstrate that any of the various studies described in the GAO report are relevant to and call 

into question any of the conclusions in the PPRP Study.  Nor do they point to any portion of the 

PPRP Study that is allegedly deficient.  Where a petitioner has done nothing more than state a 

conclusion (e.g., the application is “deficient”) without providing a reasoned basis or 

explanation for why the application is inadequate, the proposed contention must fail.  USEC,

CLI-06-10, 63 NRC at 472. 

Moreover, with respect to factual information or expert opinion proffered in 

support of a contention, “the Board is not to accept uncritically the assertion that a document or 

other factual information or an expert opinion supplies the basis for a contention.”  Private Fuel 

Storage, LBP-98-7, 47 NRC at 181.  A closer look at the GAO Report shows that its conclusions 

are broadly consistent with the results of the PPRP study.  For example, Table 1 of the GAO 

Report identifies six studies and summarizes the results.  See Pet. Ex. 16, at 13.  The distance to 
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the 5 kw/m2 heat level in those studies ranged from 493 m to 2118 m.34  This is actually less than 

the predicted distance to the 37.5 kw/m2 heat level in the PPRP study, which ranged up to 4250 

m.  Thus, the PPRP Study actually predicts a greater impact range than the GAO studies.

Ultimately, Petitioners have provided no information to suggest that the studies in 

the GAO Report call into question the PPRP Study, particularly since the PPRP Study relied on 

site and facility-specific accident risks, LNG volume, topography, and frequency. 

The ER and the PPRP Study both omit analyses that size and spread of 
the flammable vapor cloud affects LNG pool fire size and duration, 
with heat flux greater than 350kW/m2 given “worst case conditions” 
for an LNG spill over water that could be different from the 
assumptions made for a “worst case conditions” that would occur on a 
nuclear power plant since only CCNPP has the unique siting of 
DCPLNG with an offshore unloading pier within its hazard inclusion 
zone.  Pet. at 30. 

In this aspect of the proposed contention, the alleged omission is not clearly 

articulated and the proposed contention does not appear to directly challenge any specific portion 

of the application.  To the extent that the Petitioners are arguing that the ER and the PPRP Study 

must take into account the hazard range for a heat flux of 350 kw/m2, the analyses in the 

application clearly bound the effects of the Petitioners’ postulated “worst-case” spill.  The PPRP 

Study concludes that the maximum hazard range at the 37.5 kw/m2 heat flux level is 4250 m 

(2.64 miles) for a total loss of the ship’s tank.  See PPRP Study, at Section 5.2.  The proposed 

new unit lies outside that range.  Because the 350 kw/m2 heat flux area lies within the 37.5 

34  For LNG fires, the estimated thermal flux (typically given in units of kw/m2) can be used 
to indicate level of impact.  A thermal flux of 37.5 kw/m2 for 10 minutes can damage 
process equipment and piping, while a heat flux of 5 kw/m2 is commonly considered the 
heat flux level appropriate for protection of human health and safety.  Pet. Ex. 17, at 25-
26; see also PPRP Study, at 15; Pet. Ex. 15, at 38.
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kw/m2 heat flux range, there is necessarily no additional impact on Calvert Cliffs 3.  Thus, 

Petitioners have failed to establish a genuine issue or a material omission.35  This aspect of the 

proposed contention should be rejected. 

The ER and PPRP omit “risk analysis of secondary fires that would 
probably occur with instantaneous combustion from radiant heat of the 
LNG pool fire which will burn office paper, carpet, office furniture 
and computers and risk damaging sensitive equipment, negatively 
impacting safety and operations of CCNPP and the proposed reactor.”  
Pet. at 30. 

Petitioners fail to show that this alleged omission is material to the findings that 

the NRC must make and have also failed to provide any support for the alleged omission.  Heat 

flux levels around 37.5 kw/m2 heat flux range may cause damage to structures, equipment and 

machinery.  See, e.g., Pet. Ex. 17, at 25-26; Pet. Ex. 15, at 38.  But, as discussed above, even 

under worst-case scenarios, the hazard range for the 37.5 kw/m2 heat flux range would not reach 

Calvert Cliffs 3.  Moreover, according to the PPRP Study, FERC requires the vapor cloud 

dispersion range to the LFL and the range to a thermal flux of 9.5 kw/m2 to remain on the 

property for design basis accidents.  PPRP Study, at 41 (Section 6.3); .  Dominion also agreed to 

design the tanks such that the 9.5 kw/m2 heat flux range remains on the property.  Id.  Thus, there 

is no information to support the Petitioners’ implicit claim that an LNG accident would result in 

heat levels sufficient to cause instantaneous combustion of materials in Calvert Cliffs 3. 

35  In addition, Petitioners are raising issues — “worst case” conditions — that do not need 
to be addressed under NEPA.  See Robertson v. Methow Valley Citizens Council, 490 
U.S. 332, 354-355 (1989) (holding that NEPA does not mandate a “worst case” analysis); 
Private Fuel Storage (Independent Spent Fuel Storage Installation), CLI-02-25, 56 NRC 
340 (2002) (same).   
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For all of the foregoing reasons, proposed Contention 4 is inadmissible and must 

be rejected. 

5. Contention 5: The ER Is Unacceptably Deficient Because it Omits the 
Combined and Cumulative Mechanical Stress to Chesapeake Bay Biota 
Caused by the Cooling Water Intake Pumps for the Proposed Unit 3, 
CCNP Units 1 and 2 Water Intake Pumps and the Water Ballast Intake 
Pumps of the LNG Tanker Ships that Are Operational During LNG 
Unloading Operations at the Dominion Cove Point LNG Pier.

In this proposed contention Petitioners allege that the ER omits a discussion of the 

cumulative impact on Chesapeake Bay biota from the combined operations of existing Calvert 

Cliffs Units 1 and 2, proposed Unit 3, and the ballast water intake pumps of LNG tanker ships.  

Pet. at 32-34.  This contention is inadmissible because it incorrectly asserts that a matter was not 

considered in the application and because Petitioners fail to provide the necessary factual or 

expert support to demonstrate a genuine dispute with the information in the application.   

The Unit 3 application addresses the cumulative impacts of nearby facilities, 

including the LNG terminal and Calvert Cliffs Units 1 and 2.  ER Section 2.8.6 describes the 

potential impacts associated with other non-federal projects, including the Cove Point Liquefied 

Natural Gas Terminal and associated activities (such as LNG tanker operations).36  The ER notes 

that the identified non-Federal projects, including both the current operations and a planned 

expansion at Cove Point, are not expected to contribute adversely to cumulative impacts 

36 See also ER Section 2.3.2.1.2 (identifying the Dominion Cove Point LNG facility as the 
second largest user of Chesapeake Bay water); ER Table 2.3-22.  Additionally, the 
responses to Requests for Additional Information 12 and TE-7 also discuss impacts to 
aquatic resources in light of both Units 1 and 2 and the LNG terminal.  See “Submittal of 
Response to Requests for Additional Information for the Calvert Cliffs Nuclear Power 
Plant Unit 3 and Request for Withholding of Documents,” UN#08-018, dated June 12, 
2008 (ADAMS No. ML081850081). 
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affecting environmental resources (e.g., water consumption, water quality, radiological 

emissions, and transportation infrastructure) in the region.  The ER goes on to state that it is 

reasonable to conclude that any cumulative environmental impacts involving these other non-

Federal projects and the proposed CCNPP Unit 3 facility will be small.37  Petitioners have 

provided no information to suggest that the tanker ballast pumps would be a significant 

contributor to entrainment/impingement impacts, particularly given the relatively low volumes at 

issue (50,000 gpm for tankers and Unit 3 versus 2.4 million gpm for Units 1 and 2). 

With respect to existing Units 1 and 2, Section 10.5.2 notes that Unit 3 utilizes 

closed-cycle cooling, which uses significantly less cooling water than that required for once-

through cooling, such as the two operating units.  The ER recognizes that there will be aquatic 

impacts attributable to operation of the CCNPP Unit 3 intake structures and cooling water 

systems, including impingement of organisms on the traveling screens and entrainment of fish 

and invertebrate eggs and larvae within the cooling system.  Id.; see also ER Section 5.3.1.2 

(aquatic ecosystems); ER Section 9.4.2.1 (cooling water system alternatives).  But, the ER also 

states that use of closed-cycle cooling systems at CCNPP Unit 3 will significantly reduce these 

impacts compared to power plants that operate open-cycle (e.g., CCNPP Units 1 and 2).  

Specifically, ER Section 10.5.2 describes the cumulative impacts as follows: 

Physical impacts of cooling system water withdrawal could include 
alteration of site hydrology in the immediate vicinity of the intakes 
structures. Previous hydrodynamic modeling for CCNPP Units 1 and 2 
indicated that their operation would represent less than 1% of tidal flow.  
Since the amount of cooling water to be used for CCNPP Unit 3 is a small 

37  As discussed above, the environmental review mandated by NEPA is subject to a “rule of 
reason.” See Northern States, ALAB-455, 7 NRC at 49.
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fraction of the intake flow from CCNPP Units 1 and 2, there should be no 
incremental cumulative adverse impact to the Chesapeake Bay hydrology.

Aquatic impacts attributable to operation of the CCNPP Unit 3 intake 
structures and cooling water systems include impingement of organisms 
on the traveling screens and entrainment of fish and invertebrate eggs and 
larvae within the cooling system. Use of closed-cycle cooling systems at 
CCNPP Unit 3 will significantly reduce these impacts compared to power 
plants that operate open-cycle (once-through). In addition, CCNPP Unit 3 
will incorporate additional design criteria to limit impingement including 
intake approach velocities to less than 0.5 ft/sec (0.15 m/sec). 

Although some small amount of entrainment will occur, studies indicate 
that the CCNPP site area is not a spawning area for key species of 
commercial or recreational value, and that entrainment at CCNPP Units 1 
and 2 has not resulted in detectable changes in population levels. Further, 
the dominant species that occur in the CCNPP site area of the Chesapeake 
Bay have not been identified as requiring habitat protection. 

Blowdown from the cooling towers is returned to the Chesapeake Bay 
through a submerged multi-port diffuser. The temperature of this 
discharge will be several degrees above ambient creating a small thermal 
plume. Modeling of this plume shows that its size and distribution will 
meet all State water quality criteria and will be sufficiently small that it is 
unlikely to cause impacts to marine benthos or motile organisms migrating 
through the area.

*     *     * 

Because the use of closed-cycle cooling will limit cooling water 
requirements, the incremental impact from operation of CCNPP Unit 3 
should not result in cumulative adverse ecological impacts. 

In light of the discussion of cumulative impacts in the ER, there is no omission as 

alleged in the proposed contention. 

In addition, Petitioners fail to provide any factual, documentary, or expert support 

for a contention challenging the application on the issues addressed here.  Although Petitioners 

cite to a “Notice of Intent to Sue” (Pet. Ex. 14) for the proposition that Unit 3 could cause 
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cumulative impacts to aquatic biota, the exhibit does not allege that impingement and 

entrainment are factors causing harm to Chesapeake Bay.  Instead, the notice of intent is focused 

on issues such as low oxygen levels caused by elevated nutrient levels and limited water clarity.  

Thus, this document provides no support for the alleged contention. 

For the above reasons, proposed Contention 5 is inadmissible for failure to 

demonstrate a genuine dispute on a material issue. 

6. Contention 6: The Application Is Deficient in its Discussion of High-Level 
Radioactive Waste that Would Be Generated by Calvert Cliffs-3. 

Petitioners allege in Proposed Contention 6 that the application is deficient 

because it fails to discuss the environmental implications of the current lack of a facility for 

disposal of spent nuclear fuel.38  Pet. at 35.  The Petitioners further allege that the NRC has not 

made a reliable assessment regarding the degree of assurance that radioactive waste generated by 

the proposed reactors can be safely disposed of or when such disposal will occur.  Id.  Petitioners 

assert that the Commission has given no indication that it has confidence that repository space 

will be available for spent fuel from new reactors licensed after December 1999.  Pet. at 37.  

Petitioners also argue that the Commission no longer has confidence that more than one 

repository will be licensed.  Id.

In addition, Petitioners allege that the NRC’s Waste Confidence Decision39

applies only to currently-operating plants.  Pet. at 36-37.  Petitioners argue further that even if 

38  Petitioners split Proposed Contention 6 into two related sub-contentions, proposed 
Contentions 6A and 6B.  Each of these contentions are specifically addressed below. 

39  The Waste Confidence Decision contains a generic finding that a geologic repository will 
be available for disposal of spent nuclear fuel. See 10 C.F.R. § 51.23(a).
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the existing Waste Confidence Decision applies to this proceeding, UniStar should not be 

allowed to rely on it because the NRC is re-examining the Decision.  Id. at 38.  Finally, 

Petitioners assert, despite the Commission’s prior rulings, that the NRC should revisit the Waste 

Confidence Decision in light of September 11, 2001, the susceptibility of nuclear fuel to terrorist 

attack, and the decision in San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9th Cir. 

2006). Id. at 46.

As shown below, proposed Contention 6 should be dismissed.  The proposed 

contention impermissibly attacks Commission regulations, is not within the scope of this 

proceeding, and is contrary to Commission precedent.  

a. Contention 6A: Failure to Evaluate Whether and in What Time 
Frame Spent Fuel Generated by Calvert Cliffs Unit 3 Can be 
Safely Disposed of. 

In essence, Contention 6A alleges that the Applicant cannot rely on NRC’s Waste 

Confidence Decision because that decision applies only to currently operating plants.  Pet. at 37.  

However, proposed Contention 6A is an impermissible attack on the Commission’s regulations.  

See 10 C.F.R. § 2.335; Vermont Yankee, CLI-07-3, 65 NRC at 17-18 and n.15; Millstone, CLI-

01-24, 54 NRC at 364; see also Dominion Nuclear North Anna, LLC (Early Site Permit for the 

North Anna ESP Site), LBP-04-18, 60 NRC 253, 268-70 (2004) (holding inadmissible an 

essentially identical set of contentions as impermissibly challenging the NRC’s regulations).

As explained by the Licensing Board in the recent North Anna ESP proceeding 

with respect to a similar contention: 

The matters the Petitioners seek to raise have been generically addressed 
by the Commission through the Waste Confidence Rule, the plain 
language of which states: 
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[T]he Commission believes there is reasonable assurance 
that at least one mined geologic repository will be available 
within the first quarter of the twenty-first century, and 
sufficient repository capacity will be available within 30 
years beyond the licensed life for operation of any reactor 
to dispose of the commercial high level waste and spent 
fuel originating in such reactor and generated up to that 
time. 

10 C.F.R. § 51.23(a) (emphasis added). Furthermore, when the 
Commission amended this rule in 1990, it clearly contemplated and 
intended to include waste produced by a new generation of reactors.40

Thus, based on the plain language of the rule and its regulatory history, the Waste 

Confidence Decision applies in this proceeding.   

To the extent that the proposed contention challenges the environmental impacts 

of the management of high-level radioactive waste, this proposed contention also represents an 

impermissible challenge to Table S-3 of 10 C.F.R. § 51.51.  Commission regulations require that 

a COL ER use the values in Table S-3 as the basis for assessing the environmental impacts of 

high-level waste.  See 10 C.F.R. § 51.51(a).  Table S-3 indicates that high-level waste will be 

disposed of through deep burial at a federal repository.  In accordance with 10 C.F.R. § 51.51, 

Section 5.7 of the Calvert Cliffs ER uses Table S-3 as the basis for the discussion of the 

40 North Anna ESP, LBP-04-18, 60 NRC at 269; see also 55 Fed. Reg. 38474, 38504 (Sept. 
18, 1990) (“The availability of a second repository would permit spent fuel to be shipped 
offsite well within 30 years after expiration of [the current fleet of] reactors’ [operating 
licenses]. The same would be true of the spent fuel discharged from any new generation 
of reactor designs.”).  The Commission reaffirmed its 1990 findings in 1999.  See “Status 
Report on the Review of the Waste Confidence Decision,” 64 Fed. Reg. 68005, 68007 
(Dec. 6, 1999).  And, the NRC amended the Waste Confidence Rule in 2007 to clarify 
that the rule encompasses COL applications.  “Licenses, Certifications, and Approvals for 
Nuclear Power Plants; Final Rule,” 72 Fed. Reg. 49, 52, 49429 (Aug. 28, 2007) (“The 
NRC is revising §§ 51.23(b) and (c) to indicate that the provisions of these paragraphs 
also apply to combined licenses.”).   
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environmental impacts of high-level waste.41  Petitioners attempt to attack Table S-3 by 

questioning whether high-level waste from Calvert Cliffs will be disposed of at a federal 

repository.  Pet. at 42.  As discussed above, however, this portion of the contention is a direct 

challenge to existing NRC regulations and must be rejected. 

Lastly, this contention is virtually identical to contentions rejected by licensing 

boards in other early site permit and COL proceedings.42  The logic of those prior decisions 

applies here and the proposed contention should be rejected.

b. Contention 6B: Even if the Waste Confidence Decision Applies to 
this Proceeding, it Should Be Reconsidered. 

Petitioners also contend that even if the Waste Confidence Decision applies to this 

proceeding, the Decision should be reconsidered.  This request, like Contention 6A, is not within 

the scope of this proceeding and is — by its very terms — an impermissible attack on the 

Commission’s regulations. See 10 C.F.R. § 2.335; Vermont Yankee, CLI-07-3, 65 NRC at 17-18 

41  Petitioners also reference potential radioactivity releases from Yucca Mountain and the 
Environmental Protection Agency’s (“EPA”) proposed Yucca Mountain radiation release 
regulations (Pet. at 36), but the purpose of this reference is not clear. Petitioner does not 
allege that potential radioactivity releases from Yucca Mountain will exceed the EPA 
standard or that the EPA standard is somehow inadequate.  Therefore, that issue is not 
addressed further. 

42 See Virginia Electric and Power Co., (Combined License Application for North Anna 
Unit 3), LBP-08-15, 68 NRC__ (slip op. at 52-54) (Aug. 15, 2008), Tenn. Valley Auth.,
(Combined License Application for Bellefonte Nuclear Power Plant Units 3 and 4), LBP-
08-864, __NRC__ (slip op. at 60-62) (Sept. 12, 2008), Duke Energy Carolinas, LLC.,
(Combined License Application for William States Lee III Nuclear Station, Units 1 and 
2), LBP-08-17, __NRC__ (slip op. at 28-30) (Sept. 22, 2008), S. Nuclear Operating Co.,
(Early Site Permit for Vogtle ESP Site), LBP-07-3, 65 NRC 237 at 267-68; Exelon
Generation Co., LLC (Early Site Permit for Clinton ESP Site), LBP-04-17, 60 NRC 229, 
246-47 (2004); Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna 
ESP Site), LBP-04-18, 60 NRC 253, 268-70 (2004); Sys. Energy Res., Inc. (Early Site 
Permit for Grand Gulf ESP Site), LBP-04-19, 60 NRC 277, 296-97 (2004). 
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and n.15; Millstone, CLI-01-24, 54 NRC at 364; North Anna ESP Site, LBP-04-18, 60 NRC at 

269. The Commission’s rules provide as follows: 

[W]ithin the scope of the generic determination in [§ 51.23(a)], no 
discussion of any environmental impact of spent fuel storage in reactor 
facility storage pools or independent spent fuel storage installations 
(ISFSI) for the period following the term of the . . . reactor combined 
license . . . for which application is made, is required in any environmental 
report [or] environmental impact statement. . . prepared in connection with 
the issuance . . . of a combined license for a nuclear power reactor under 
[part 52].

10 C.F.R. § 51.23(b).  Any request to reconsider the regulation must be pursued as a petition for 

rulemaking under 10 C.F.R. § 2.802.43

Petitioners also assert that the September 11, 2001 attacks against the United 

Sates constituted “significant and pertinent unexpected events that raise substantial doubts about 

the continuing validity” of the third and fourth findings of the revised Waste Confidence 

Decision.  Petition at 44-46.  Petitioners also request that the Commission revisit its policy not to 

consider the environmental impacts of terrorist attacks.  Id. at 46.

However, the Commission and its licensing boards have consistently held that the 

NRC Staff does not need to consider, as part of its environmental review, terrorist attacks on 

nuclear power plants.  In Grand Gulf, the Commission refused to admit a NEPA-terrorism 

43  Petitioners cite Minnesota v. NRC, 602 F.2d 412, 416-17 (D.C. Cir. 1979), to support 
their argument that the ER is “fatally deficient” for failing to address ultimate disposal of 
spent reactor fuel.  Pet. at 35.  In Minnesota v. NRC, the Court of Appeals for the D.C. 
Circuit remanded to the Commission the issue of ultimate disposal of spent fuel in a case 
involving two license amendments.  Id. at 419.  The court, however, did not reverse the 
agency’s determination that the amendments should be issued. Id. at 418. Rather, the 
court held that the petitioners were not entitled to an adjudicatory proceeding on issues 
related to the disposal of spent fuel and that the NRC “could properly consider the 
complex issue of nuclear waste disposal in a ‘generic’ proceeding such as a rulemaking, 
and then apply its determinations in subsequent adjudicatory proceedings.”  Id. at 416. 
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contention in a licensing proceeding.  Grand Gulf, CLI-07-10, 65 NRC at 146.  Relying on the 

reasoning in its prior Oyster Creek decision, the Commission stated: “The ‘environmental’ effect 

caused by third-party miscreants ‘is. . . simply too far removed from the natural or expected 

consequences of agency action to require a study under NEPA.’”  The claimed impact is too 

attenuated to find the proposed federal action to be the “proximate cause” of that impact.  Id. at

146-47 (quoting Oyster Creek, CLI-07-08, 65 NRC at 129). 

In Oyster Creek, the Commission also expressly rejected the assertion that the 

Ninth Circuit’s decision in Mothers for Peace requires the NRC and its licensees to address the 

environmental costs of a successful terrorist attack on a nuclear plant.  See Oyster Creek, CLI-

07-08, 65 NRC at 128-29.  The Commission explained that, while it was required to comply with 

the Ninth Circuit’s remand in the Diablo Canyon proceeding, it “is not obliged to adhere, in all 

of its proceedings, to the first court of appeals decision to address a controversial question.” Id.

Where a matter has been considered by the Commission, it may not be reconsidered by a Board.  

See Va. Elec. & Power Co. (North Anna Nuclear Power Station, Units 1 & 2), ALAB-584, 11 

NRC 451, 463-65 (1980); Vogtle, LBP-07-3, 65 NRC at 269. 

Further, to the extent Petitioners’ request to “reconsider” the Waste Confidence 

Rule is treated as a request for waiver, Petitioners have not met any of the requirements for 

waiver pursuant to 10 C.F.R. § 2.335(b).  The Commission has specified that “[t]he sole ground 

for petition of waiver or exception is that special circumstances with respect to the subject matter 

of the particular proceeding are such that the application of the rule or regulation . . . would not 

serve the purposes for which the rule or regulation was adopted.”  Id.; see also Millstone, CLI-

05-24, 62 NRC at 560-61.  And, “[w]aiver of a Commission rule is simply not appropriate for a 
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generic issue.”  Conn. Yankee Atomic Power Co. (Haddam Neck Plant), CLI-03-7, 58 NRC 1, 8 

(2003) (citing Metro. Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-80-16, 11 

NRC 674, 675 (1980)).  Petitioners here have not stated any unique circumstances related to the 

Calvert Cliffs facility that would justify waiving the applicable regulation for this generic issue.  

The Petitioners have, therefore, failed to establish that they meet any of the requirements 

imposed by the Commission on litigants requesting that a rule be waived or an exception be 

granted.

At bottom, the proposed Contention 6 and its supporting bases raise matters that 

are not within the scope of the proceeding and impermissibly seek to challenge a Commission 

regulatory requirement.  See 10 C.F.R. §§ 2.309(f)(1)(iii), 2.335; Vermont Yankee and Pilgrim,

CLI-07-3, 65 NRC at 17-18 and n.15; Millstone, CLI-01-24, 54 NRC at 364.  Absent a showing 

of “special circumstances” under 10 C.F.R. § 2.335(b), which Petitioners have not made, this 

matter must be addressed through Commission rulemaking.   

7. Contention 7: UniStar’s Application to Build and Operate Calvert Cliffs 
Nuclear Power Plant Unit 3 Violates NEPA by Failing to Address the 
Environmental Impacts of the Waste that it Will Generate in the Absence 
of Licenses Disposal Facilities or Capability to Isolate the Radioactive 
Waste from the Environment.   

This contention alleges that the application fails to offer a viable plan for disposal 

of low-level radioactive waste (“LLRW”) because, as of June 30, 2008, the disposal facility in 

Barnwell, South Carolina no longer accepts Class B and Class C LLRW that is generated outside 

the Atlantic Compact Commission States of Connecticut, New Jersey, and South Carolina.  

Specifically, Petitioners argue that the application “does not address long term storage onsite” 

and that the ER should evaluate the impacts of licensing the site itself under 10 C.F.R. Part 61 or 
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Maryland’s compatible agreement state regulations for Class B, Class C, and Greater-than-Class 

C (“GTCC”) wastes.  Pet. at 50.   

Substantially similar contentions have been proposed in other COL proceedings.  

See Virginia Electric and Power Company d/b/a Dominion Virginia Power and Old Dominion 

Electric Cooperative (Combined License Application for North Anna Unit 3), LBP-08-15, 68 

NRC __ (Aug. 15, 2008); Tennessee Valley Authority (Bellefonte Nuclear Power Plant Units 3 

and 4), LBP-08-16, 68 NRC __ (Sept. 12, 2008).  In those two proceedings, the presiding 

licensing boards concluded that the issue of whether an applicant might someday require a 

permit under 10 C.F.R. Part 61 for a disposal facility is “too speculative at present” and is 

therefore not “material to the findings the NRC must make to support the action that is involved 

in” the COL proceeding.  See North Anna COL, LBP-08-15, 68 NRC at (slip op. at 26); 

Bellefonte COL, LBP-08-16, __ NRC at (slip op. at 58).  Both boards also concluded that the 

disposal of GTCC radioactive waste is not directly affected by the partial closure of the Barnwell 

disposal facility because the disposal of GTCC waste is the responsibility of the federal 

government.  See 42 U.S.C. § 2021c(b)(1)(D); see also North Anna COL, LBP-08-15, 68 NRC at 

n.86 (slip op. at 21 n.86); Bellefonte COL, LBP-08-16, 68 NRC at (slip op. at 58).  Accordingly, 

both licensing boards declined to admit those portions of the proposed contentions.  For the same 

reasons, those aspects of proposed Contention 7 are likewise inadmissible in this proceeding. 

This leaves only the portions of the proposed contention relating to Class B and C 

wastes.  These portions of the proposed contentions are also inadmissible.  As an initial matter, 

Petitioners alleged omission rests on an incorrect premise.  Petitioners assume that the lack of a 

licensed disposal site for Class B and C wastes necessarily means that the waste will remain 
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onsite indefinitely.  Pet. at 50.  However, under 10 C.F.R. Part 20, a power reactor licensee could 

transfer the material to another licensee that is licensed to accept and treat waste prior to 

disposal.  10 C.F.R. § 20.2001.  The waste treatment facility would then be responsible for 

eventual waste disposal.  See, e.g., UniStar Exhibit 1.44  Thus, even with the closure of Barnwell, 

there is a clear disposition path for removing Class B and C wastes from the Calvert Cliffs 3 site.   

Further, if a petitioner submits a contention of omission, but the allegedly missing 

information is indeed in the license application, then the contention does not raise a genuine 

issue.  See Millstone, LBP-04-15, 60 NRC at 95-96.  Here, petitioners mistakenly assert that the 

ER does not address the environmental impacts of the waste in the absence of licensed disposal 

facilities.  To the contrary and as discussed below, the application clearly addresses both the plan 

for handling LLRW onsite and the environmental impacts of storing such waste.   

In Section 3.5, the application states that the radioactive waste treatment systems 

are designed and operated to maintain, during normal operation, the radioactivity content of 

liquid and gaseous effluents from the site such that the dose guidelines expressed in Appendix I 

to 10 C.F.R. Part 50 (10 C.F.R. 50.34a), 40 C.F.R. Part 190, and 10 C.F.R. 20.1301(d) are met.  

The application then describes the radioactive waste treatment systems in considerable detail.  

For example, Section 3.5.2.1 discusses the Liquid Waste Storage System that collects liquid 

wastes from the plant, segregates the wastes based on their expected radioactivity and chemical 

composition, and stores them in the liquid waste storage tanks accordingly.  Section 3.5.4 

44  Studsvik, Press Release, “First contract signed with FPL for new U.S. waste model” 
(December 2, 2008).  Studsvik will treat the Class B and C waste at its Erwin, Tennessee 
facility and thereafter take responsibility for storage and final disposal, for which a 
storage agreement has been reached with Waste Control Specialists in Texas.  
Constellation Generation Group has signed a similar contract with Studsvik.   
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discusses the Solid Waste Management System that collects, treats and stores the solid 

radioactive wastes produced throughout the plant.  The Solid Waste Storage System serves to 

store the solid waste mentioned above, both before and after processing.  The untreated solid 

waste is stored near its producing area until it is ready to be processed.  Once treated, the solid 

waste, along with the treated concentrates, is stored in one of two areas. One area is a tubular 

shaft storage area for the high activity drums and the other is a temporary storage area for low to 

medium activity drums.  Further, Section 3.5.4.1 describes the storage of spent resins in the resin 

waste tanks of the coolant purification system for an extended length of time to allow short lived 

activity to decay.  The section also describes the processing of resin waste and notes that once 

processing is complete, the drum is picked up by the drum store crane and moved to the drum 

store for storage.  Thus, the COL application clearly describes the handling and storage of low 

level waste onsite. 

Section 3.5 also presents the estimated radioactivity of plant waste (see, e.g.,

Tables 3.5-4, 3.5-10, 3.5-11 3.5-12), which is then used for the radiological environmental 

impact analyses during normal operation.  That information is presented in, among others, 

Sections 5.4, 5.5, 5.7.6, and 5.7.7 of the application.  These discussions demonstrate that the 

radioactive waste treatment systems keep doses to the public as low as reasonably achievable 

(“ALARA”) and within the dose limits for individual members of the public as specified in 10 

C.F.R. § 20.1301.

Importantly for contention admissibility purposes, the NRC’s regulations (and 

thus the application) have previously addressed the health impacts associated with on-site storage 
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of such waste within Part 20 limits.45  In promulgating the occupational and dose limits in Part 

20, the NRC concluded that doses associated with the limits would have small health and 

environmental impacts.  “Standards for Protection Against Radiation; Republication,”  51 Fed. 

Reg. 1092, 1120 (Jan. 9, 1986); see also, Pacific Gas and Electric Co. (Diablo Canyon Power 

Plant Independent Spent Fuel Storage Installation), CLI-08-26, __ NRC (slip op. at 10-11) (Oct. 

23, 2008).  Thus, so long as the expected doses at Calvert Cliffs are within Part 20 limits (which 

they will be), the environmental and health impacts have been assessed.46

In addition, ER Section 5.7.7 evaluates the environmental impact from the 

anticipated occupational dose and states that the impact “is considered minor compared to the 

dose of 0.05 Sv/yr (5 rem/yr) to any individual worker permitted under 10 CFR Part 20.”  Other 

portions of the application also describe the environmental impacts of on-site waste storage.  See,

e.g., Table 10.1-2 (page 10.0-13) (land use impact of onsite waste storage), Section 10.2.1.2 

(same).  Thus, there is no omission; there is no significant environmental impact of on site waste 

storage (regardless of duration); and the contention must be rejected. 

To the extent that proposed contention is intended to be a safety contention as 

well, it is again inadmissible.  Section 11.4.3 of the COL FSAR notes that the CCNPP Unit 3 

Process Control Program (“PCP”) describes, at the functional level, elements of the program.  

45  As a prior licensing board noted, Table S-3 addresses the environmental impacts of the 
uranium fuel cycle.  North Anna COL, LBP-08-15, 68 NRC at (slip op. at 25).  The same 
board noted that Table S-3 does not address health effects from the effluents described in 
the Table.  Nevertheless, contrary to the proposed contention, the health effects of on site 
storage have been addressed in the rulemaking establishing the occupational and public 
dose limits in 10 C.F.R. Part 20. 

46  Alternatively, to the extent that petitioners are challenging the existing Part 20 limits, the 
contention is an impermissible challenge to existing NRC regulations. 10 C.F.R. § 2.335. 



67

This program description identifies the administrative and operational controls for waste 

processing, including parameters and surveillance requirements which demonstrate that the final 

waste products meet the requirements of applicable federal, state, and disposal site waste form 

requirements for burial at a 10 C.F.R. Part 61 licensed low level waste disposal site and will be 

in accordance with the guidance provided in RG 1.21, NUREG-0800, BTP 11-3, ANSI/ANS-

55.1-1992 and Generic Letters 80-09, 81-38, and 81-39.  The Calvert Cliffs Nuclear Power Plant, 

Unit 3 Process Control Program will follow NEI 07-10, “Generic FSAR Template Guidance for 

Process Control Program.”  This program ensures that doses to workers and members of the 

public are within regulatory limits both during on-site storage and incident to eventual 

decommissioning and disposal.  Accordingly, there is no “omission” and the contention should 

be rejected. 

Finally, the proposed contention is inadmissible because it fails to substantially 

call into question the conclusions in the ER and FSAR that waste can be stored indefinitely prior 

to eventual decommissioning and disposal within the applicable dose limits.  A petitioner must 

provide sufficient information to demonstrate a genuine dispute with the applicant on a material 

issue.  Here, Petitioners merely highlight short excerpts of the portions of the application that 

address waste treatment and storage.  Petitioners do not allege that any portion of the application 

contains an incorrect assessment of doses or that that the processes and programs described in 

the application fail to protect public health and safety.  Nor do Petitioners present any references 

to documents or other sources that would indicate any genuine material dispute.  Thus, proposed 

Contention 7 should be rejected. 
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IV. CONCLUSION

For all of the above reasons, Petitioners lack standing and have not submitted an 

admissible contention.  Accordingly the petition to intervene and request for hearing should be 

denied.

Respectfully submitted, 
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David A. Repka 
Tyson R. Smith 
Emily J. Duncan 
Winston & Strawn LLP 
1700 K Street, NW 
Washington, DC 20006 

Carey W. Fleming 
UniStar Nuclear Energy, LLC 
750 E. Pratt Street 
Baltimore, MD 21202 

COUNSEL FOR CALVERT CLIFFS 3 
NUCLEAR PROJECT, LLC AND 
UNISTAR NUCLEAR OPERATING 
SERVICES, LLC 

Dated at Washington, District of Columbia 
this 15th day of December 2008 
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INTRODUCTION

 Pursuant to 10 C.F.R. § 2.309(h)(1), the staff of the U.S. Nuclear Regulatory 

Commission (NRC) hereby answers the “Petition to Intervene in Docket No. 52-016, Calvert 

Cliffs-3 Nuclear Power Plant Combined Construction and License Application” (Petition).  The 

NRC Staff (Staff) does not oppose a finding that Nuclear Information and Resource Service 

(“NIRS” or the “Petitioner”) has established standing, but opposes the petition because NIRS 

has not identified an admissible contention.  The Staff opposes consideration of the petition to 

intervene as a basis for intervention Beyond Nuclear, Public Citizen, Maryland Public Interest 

Research Group (MD PIRG), and Southern Maryland Citizen’s Alliance for Renewable Energy 

Solutions (So MD CARES) based on an unsigned petition and NIRS’ lack of authority to petition 

on their behalf. 

 The Staff does not object to granting NIRS’ request for an additional period of time after 

the public availability of Revision 3 of the application to modify its proposed contentions or draft 
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new contentions exclusively based on new information contained in Revision 3 to the Calvert 

Cliffs combined license application (COLA) that has not yet been made publicly available. 

BACKGROUND

 On July 13, 2007, and March 14, 2008, UniStar Nuclear Operating Services, LLC and 

Calvert Cliffs 3 Nuclear Project, LLC (Applicants), pursuant to the Atomic Energy Act of 1954, as 

amended (AEA) and the Commission’s regulations, submitted an application for a combined 

license (COL) for one U.S. Evolutionary Power Reactor (U.S. EPR) to be located adjacent to the 

existing Calvert Cliffs Nuclear Power Plant, Units 1 and 2, near Lusby, Calvert County, Maryland 

(Application).1  The proposed unit will be known as Calvert Cliffs Nuclear Power Plant, Unit 3.

The COL Applicants subsequently revised and supplemented the application. 

 On August 15, 2007, the Staff published a notice of the receipt and availability of Part 1 

of the COL application in the Federal Register. See 72 Fed. Reg. 45,832 (Aug. 15, 2007).  Part 

1 of the application was accepted for docketing on January 25, 2008. See 73 Fed. Reg. 5877 

(Jan. 31, 2008).  On May 2, 2008 the Staff published a notice of availability of Part 2 of the 

application.  73 Fed. Reg. 24,321 (May 2, 2008).  Part 2 of the application was accepted for 

docketing on January 25, 2008.  73 Fed. Reg. 5877 (Jan. 31, 2008).  On September 26, 2008, 

the NRC published a notice of hearing on the Application, which provided members of the public 

sixty days from the date of publication to file a petition for leave to intervene in this proceeding. 

See 73 Fed. Reg. 55,876 (Sept. 26, 2008).  In response to the Notice of Hearing, the Petitioner 

submitted its Petition through which it seeks to intervene in this proceeding. 

                                                

1  The original COL applicants were Constellation Generation Group, LLC and UniStar Nuclear 
Operating Services, LLC. The application was revised by letter dated August 1, 2008, which among other 
things changed the applicants to Calvert Cliffs 3 Nuclear Project, LLC and UniStar Nuclear Operating 
Services, LLC.
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DISCUSSION

 In its Petition, NIRS asserts that it has standing to intervene on behalf of its members 

and in its own right.  NIRS asserts that joining it in the Petition are Beyond Nuclear, Public 

Citizen Energy Program, and Maryland Public Interest Research Group.  The Petitioner asserts 

seven contentions summarized as follows: 

 1.  Contrary to the Atomic Energy Act and NRC Regulations, Calvert Cliffs-3 would be 
owned, dominated, and controlled by foreign interests; 

 2.  Decommissioning Funding Assurance described in the Application is inadequate to 
assure that sufficient funds will be available to fully decontaminate and decommission Calvert 
Cliffs-3.  Applicants must use the prepayment method of assuring decommissioning funding. 

 3.  The Application’s Environmental Report (ER) is unacceptably deficient because it 
omits from the analysis of the proposed plant’s environmental impact the new reactor’s potential 
adverse contribution to the cumulative and potentially synergistic environmental impact of 11 
operational reactor units and two proposed additional nuclear power projects on the watershed 
of an already severely degraded and declining Chesapeake Bay whose recovery plan is 
currently in serious doubt and the focus of a federal lawsuit for failure to comply with mitigation 
actions.

 4.  The Application’s ER is unacceptably deficient because it omits from the analysis of 
the proposed plant’s reactor design and safety of the Calvert Cliffs facility, additional relevant 
impacts arising from the expansion of the Dominion Cove Point (DCP) Liquefied Natural Gas 
(LNG) facility located 3.2 miles south of the proposed reactor. 

 5.  The Application’s ER is unacceptably deficient because it omits the combined and 
cumulative mechanical stress to Chesapeake Bay biota caused by the cooling water intake 
pumps for the proposed Unit 3, Calvert Cliffs units 1 and 2 water intake pumps and water ballast 
intake pumps of the LNG tanker ships that are operational during LNG unloading operations at 
the DCPLNG pier. 

 6.  The application is deficient in its discussion of high-level radioactive waste that would 
be generated by Calvert Cliffs-3: 

A.  Failure to evaluate whether and in what time frame spent fuel generated by 
Calvert Cliffs Unit 3 can be safely disposed of.  The ER is deficient because it 
fails to discuss the environmental implications of the lack of options for 
permanent disposal of the irradiated (i.e. spent) fuel that will be generated by the 
proposed new reactor if built and operated 

 B.  Even if the waste confidence decision applies to this proceeding, it should be 
reconsidered in light of significant and pertinent unexpected events that raise 
substantial doubt about its continuing validity, i.e., the increased threat of terrorist 
attacks against U.S. facilities. 
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 7.  The Application to build and operate Calvert Cliffs Nuclear Power Plant Unit 3 
violates the National Environmental Policy Act (NEPA) by failing to address the environmental 
impacts of the waste that it will generate in the absence of licensed disposal facilities or 
capability to isolate the radioactive waste from the environment.  The ER does not address the 
environmental, environmental justice, health, safety, security or economic consequences that 
will result from lack of permanent disposal for the radioactive wastes generated. 

Additionally, the Petitioner requests that it be given an extended time period to modify 

the contentions and/or draft new contentions based on information submitted to the NRC that is 

not publicly available prior to the deadline to file petitions.  Petition at 5. 

 As explained below, only NIRS has properly established standing.  NIRS has not 

submitted an admissible contention.  Accordingly, NIRS’ Petition should be denied. 

I. LEGAL STANDARDS

A. Filing Requirements

The Commission’s regulations require that the original of each document must be signed 

by the participant or authorized representative. 

The original of each document must be signed by the participant 
or its authorized representative, or by an attorney having authority 
with respect to it.  The document must state the capacity of the 
person signing; his or her address; and the date of signature.

10 C.F.R. § 2.304(d).  The rule provides the methodology for signing by multiple participants. 

An electronic document must be signed using a participant’s or 
representative’s digital ID certificate.  Additional signatures can be 
added to the electronic document, including to any affidavits that 
accompany the document, by a typed-in designation that indicates 
the signer understands and acknowledges that he or she is 
assenting to the representations in paragraph (d) of this section. 

10 C.F.R. § 2.304(d)(1).  The Commission’s rule explains the significance of the signature 

requirement as: 

The signature of a person signing a pleading or other similar 
document submitted by a participant is representation that the 
document has been subscribed in the capacity specified with full 
authority, that he or she has read it and knows the contents, that 
to the best of his or her knowledge, information, and belief the 
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statements made in it are true, and that it is not interposed for 
delay.

10 C.F.R. § 2.304(d).  Likewise, the Commission explains the form and significance of the 

signature requirement for an affidavit. 

The signature of a person signing an affidavit or similar document, 
which should be submitted in accord with the form outlined in 28 
U.S.C. 1746, is a representation that, under penalty of perjury, the 
document is true and correct to the best of that individual’s 
knowledge and belief. 

10 C.F.R. § 2.304(d).  The rule further provides that as a consequence of not signing a 

document or signing with the intent to defeat the purposes of 10 C.F.R. § 2.304 the document 

may be struck.   

 The rules further provide requirements for representation in adjudicatory proceedings.   

A person may appear in an adjudication on his or her own behalf 
or by an attorney-at-law.  A partnership, corporation, or 
unincorporated association may be represented by a duly 
authorized member or officer, or by an attorney-at-law.  A party 
may be represented by an attorney-at-law if the attorney is in good 
standing and has been admitted to practice before any Court of 
the United States, the District of Columbia, or the highest court of 
any State, territory, or possession of the United States. 

10 C.F.R. § 2.314(b).  The rule further provides that any person appearing in a representative 

capacity shall file a notice of appearance.  The notice of appearance must contain the basis of 

the representative’s authority to act on behalf of the party. 10 C.F.R. § 2.314(b). 
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B. Standing to Intervene

In accordance with the Commission’s Rules of Practice:2

[a]ny person whose interest may be affected by a proceeding and 
who desires to participate as a party must file a written request for 
hearing or petition for leave to intervene and a specification of 
the contentions that the person seeks to have litigated in the 
hearing.

10 C.F.R. § 2.309(a).  The regulations further provide that the Licensing Board: 

will grant the [petition] if it determines that the [petitioner] has 
standing under the provisions of [10 C.F.R. § 2.309(d)] and has 
proposed at least one admissible contention that meets the 
requirements of [10 C.F.R. § 2.309(f)]. 

Id.

Under the general standing requirements set forth in 10 C.F.R. § 2.309(d)(1), a request 

for hearing or petition for leave to intervene must state: 

(i) The name, address and telephone number of the 
requestor or petitioner; 
(ii) The nature of the requestor’s/petitioner’s right under the 
[AEA] to be made a party to the proceeding; 
(iii) The nature and extent of the requestor’s/petitioner's 
property, financial or other interest in the proceeding; and 
(iv) The possible effect of any decision or order that may 
be issued in the proceeding on the requestor’s/petitioner’s interest. 

10 C.F.R. § 2.309(d)(1). 

As the Commission has observed: 

[a]t the heart of the standing inquiry is whether the petitioner has 
“alleged such a personal stake in the outcome of the controversy” 
as to demonstrate that a concrete adverseness exists which will 
sharpen the presentation of issues. 

                                                

2 See “Rules of Practice for Domestic Licensing Proceedings and Issuance of Orders.”  10 C.F.R. 
Part 2. 
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Sequoyah Fuels Corp. and Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 71 

(1994) (citing Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 72 (1978), and 

quoting Baker v. Carr, 369 U.S. 186, 204 (1962)). 

To demonstrate such a “personal stake,” the Commission applies 
contemporaneous judicial concepts of standing.  Accordingly, petitioner 
must (1) allege an “injury in fact” that is (2) “fairly traceable to the 
challenged action” and (3) is “likely” to be “redressed by a favorable 
decision.”

Sequoyah Fuels, 40 NRC at 71-72 (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 

(1992) (citations and internal quotations omitted) and citing Cleveland Elec. Illuminating Co. 

(Perry Nuclear Power Plant, Unit 1), CLI-93-21, 38 NRC 87, 92 (1993)). See also Private Fuel 

Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 323 

(1999).

In reactor licensing proceedings, licensing boards have typically applied a “proximity” 

presumption to persons “who reside in or frequent the area within a 50-mile radius” of the 

proposed plant. See, e.g., Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, 

Units 3 and 4), LBP-01-6, 53 NRC 138, 148 (2001).3  The Commission noted this practice with 

approval, stating that: 

We have held that living within a specific distance from the plant is 
enough to confer standing on an individual or group in 
proceedings for construction permits, operating licenses, or 
significant amendments thereto[.] See, e.g. Virginia Electric and 
Power Co. (North Anna Power Station, Units 1 and 2), ALAB-522, 
9 NRC 54 (1979). . . .  [T]hose cases involved the construction or 
operation of the reactor itself, with clear implications for the offsite 
environment[.] See, e.g., Gulf States Utilities Co. (River Bend 
Station, Units 1 and 2), ALAB-183, 8 [sic, 7] AEC 222, 226 (1974). 

                                                

3 The Turkey Point decision summarizes the development of this doctrine. See Turkey Point,
LBP-01-6, 53 NRC at 147-48. 
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Fla. Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 

329 (1989).  The proximity presumption establishes standing without the need to establish the 

elements of injury, causation, or redress. Turkey Point, LBP-01-6, 53 NRC at 150.  The Staff 

submits that because a COL application is an application for a construction permit combined 

with an operating license (see 10 C.F.R. § 52.1(a)), the proximity presumption would appear, in 

general, to apply to such applications. See e.g. Virginia Elec. & Power Co., d/b/a/ Dominion 

Virginia Power and Old Dominion Elec. Coop. (COL for North Anna Unit 3), LBP-08-15, slip op. 

at 8.

An organization may establish its standing to intervene based upon a theory of 

organizational standing (showing that its own organizational interests could be adversely 

affected by the proceeding), or representational standing (based upon the standing of its 

members).  Where an organization seeks to establish representational standing, it must show 

that at least one of its members may be affected by the proceeding, it must identify that member 

by name and address and it must show that the member “has authorized the organization to 

represent him or her and to request a hearing on his or her behalf.” See, e.g., Consumers 

Energy Co. (Palisades Nuclear Power Plant), CLI-07-18, 65 NRC 399, 409 (2007); Amergen 

Energy Co., LLC (Oyster Creek Nuclear Generating Station), LBP-06-07, 63 NRC 188, 195 

(2006) (citing GPU Nuclear Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 

193, 202 (2000)).

Further, for the organization to establish representational standing, the member seeking 

representation must qualify for standing in his or her own right, the interests that the 

organization seeks to protect must be germane to its own purpose, and neither the asserted 

claim nor the requested relief may require an individual member to participate in the 

organization’s legal action. Palisades, CLI-07-18, 65 NRC at 409; Private Fuel Storage, CLI-99-
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10, 49 NRC at 323 (citing Hunt v. Wash. State Apple Advertising Comm’n, 432 U.S. 333, 343 

(1977)).

“Organizations seeking to intervene in their own right must satisfy the same standing 

requirements as individuals seeking to intervene.  This is because an organization, like an 

individual, is considered a ‘person’ as we have defined that word in 10 C.F.R. § 2.4 and as we 

have used it in 10 C.F.R. § 2.309 regarding standing.” Palisades, 65 NRC at 411.  “For an 

organizational petitioner to establish standing, it must show either immediate or threatened 

injury to its organizational interests or to the interests of identified members.  An organization 

seeking to intervene in its own right . . . to establish organizational standing . . . must 

demonstrate a palpable injury in fact to its organizational interests that is within the zone of 

interests protected by the AEA or NEPA.” Crow Butte Res., Inc., (citations omitted; internal 

quotation marks omitted) (License Amendment for the North Trend Expansion Project), 2008 

NRC LEXIS 31, 47-48 (2008).     

C. Legal Requirements for Contentions

  1.  General Requirements

The legal requirements governing the admissibility of contentions are well established 

and are currently set forth in 10 C.F.R. § 2.309(f) of the Commission’s Rules of Practice 

(formerly 10 C.F.R. § 2.714(b)).4

                                                

4 In 2004, the Commission codified the requirements of former § 2.714, together with rules 
regarding contentions set forth in Commission cases, in 10 C.F.R. § 2.309. See “Changes to 
Adjudicatory Process” (Final Rule), 69 Fed. Reg. 2182 (Jan. 14, 2004), as corrected, 69 Fed. Reg. 
25,997 (May 11, 2004).  In the Statements of Consideration for the final rule, the Commission cited 
several Commission and Atomic Safety and Licensing Appeal Board decisions applying former § 2.714 in 
support of the codified provisions of § 2.309. See 69 Fed. Reg. at 2202.  Accordingly, Commission and 
Atomic Licensing Appeal Board decisions on former § 2.714 retain their vitality, except to the extent the 
Commission changed the provisions of § 2.309 as compared to former § 2.714. 
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The standards in 10 C.F.R. § 2.309(f)(1) may be summarized as follows: an admissible 

contention must: (1) provide a specific statement of the legal or factual issue sought to be 

raised; (2) provide a brief explanation of the basis for the contention; (3) demonstrate that the 

issue raised is within the scope of the proceeding; (4) demonstrate that the issue raised is 

material to the findings the NRC must make to support the action that is involved in the 

proceeding; (5) provide a concise statement of the alleged facts or expert opinions, including 

references to specific sources and documents, that support the petitioner’s position and upon 

which the petitioner intends to rely at the hearing; and (6) provide sufficient information to show 

that a genuine dispute with the applicant exists with regard to a material issue of law or fact, 

including references to specific portions of the application that the petitioner disputes, or in the

case when the application is alleged to be deficient, the identification of such deficiencies and 

supporting reasons for this belief. See 10 C.F.R. § 2.309(f).5

                                                

5 Section 2.309(f) provides: 

(f) Contentions. 

(1) A request for hearing or petition for leave to intervene 
must set forth with particularity the contentions sought to be raised.  For each 
contention, the request or petition must: 

(i) Provide a specific statement of the issue of law or fact to be raised or 
controverted;

(ii) Provide a brief explanation of the basis for the contention; 
(iii) Demonstrate that the issue raised in the contention is within the 

scope of the proceeding; 
(iv) Demonstrate that the issue raised in the contention is material to the 

findings the NRC must make to support the action that is involved in the 
proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions 
which support the requestor's/petitioner's position on the issue and on 
which the petitioner intends to rely at hearing, together with references to 
the specific sources and documents on which the requestor/petitioner 
intends to rely to support its position on the issue; and 

(vi) Provide sufficient information to show that a genuine dispute exists 
with the applicant/licensee on a material issue of law or fact. This 

(continued. . .) 
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Sound legal and policy considerations underlie the Commission’s contention 

requirements.  The purpose of the contention rule is to “focus litigation on concrete issues and 

result in a clearer and more focused record for decision.”  69 Fed. Reg. at 2202; see also 

Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 553-54 (1978); BPI v. AEC, 502 

F.2d 424, 428 (D.C. Cir. 1974); Phila. Elec. Co. (Peach Bottom Atomic Power Station, Units 2 

and 3), ALAB-216, 8 AEC 13, 20 (1974).  The Commission has stated that it “should not have to 

expend resources to support the hearing process unless there is an issue that is appropriate for, 

and susceptible to, resolution in an NRC hearing.”  69 Fed. Reg. at 2202.  The Commission has 

emphasized that the rules on contention admissibility are “strict by design.” Dominion Nuclear 

Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 NRC 349, 358 

(2001), pet. for reconsideration denied, CLI-02-01, 55 NRC 1 (2002). Failure to comply with any 

of these requirements is grounds for the dismissal of a contention.  69 Fed. Reg. at 2221; see

also, Private Fuel Storage, L.L.C., CLI-99-10, 49 NRC at 325; Ariz. Pub. Serv. Co. et al. (Palo

Verde Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155-56 (1991).

                                                                                                                               

(. . .continued) 

information must include references to specific portions of the application 
(including the applicant’s environmental report and safety report) that the 
petitioner disputes and the supporting reasons for each dispute, or, if the 
petitioner believes that the application fails to contain information on a 
relevant matter as required by law, the identification of each failure and 
the supporting reasons for the petitioner's belief. 

(2) Contentions must be based on documents or other information 
available at the time the petition is to be filed, such as the application, 
supporting safety analysis report, environmental report or other 
supporting document filed by an applicant or licensee, or otherwise 
available to a petitioner.  On issues arising under the National 
Environmental Policy Act, the petitioner shall file contentions based on 
the applicant’s environmental report. 

10 C.F.R. § 2.309(f)(1) through (f)(2). 
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“Mere ‘notice pleading’ does not suffice.” Amergen Energy Co., LLC (Oyster Creek Nuclear 

Generating Station), CLI-06-24, 64 NRC 111, 119 (2006). 

 Finally, it is well established that the purpose for requiring a would-be intervener to 

establish the basis of each proposed contention is: (1) to assure that the contention raises a 

matter appropriate for adjudication in a particular proceeding; (2) to establish a sufficient 

foundation for the contention to warrant further inquiry into the assertion; and (3) to put other 

parties sufficiently on notice of the issues so that they will know generally what they will have to 

defend against or oppose. Peach Bottom, ALAB-216, 8 AEC at 20-21; Ariz. Pub. Serv. Co., et 

al. (Palo Verde Nuclear Generating Station, Units 1, 2 and 3), LBP-91-19, 33 NRC 397, 400 

(1991).  The Peach Bottom decision requires that a contention be rejected if: 

  (1) it constitutes an attack on applicable statutory requirements; 
  (2) it challenges the basic structure of the Commission’s 

regulatory process or is an attack on the regulations; 
(3) it is nothing more than a generalization regarding the 
petitioner’s view of what applicable policies ought to be; 
(4) it seeks to raise an issue which is not proper for adjudication in 
the proceeding or does not apply to the facility in question; or 
(5) it seeks to raise an issue which is not concrete or litigable. 

Peach Bottom, 8 AEC at 20-21. 

 These rules focus the hearing process on real disputes susceptible to resolution in an 

adjudication. See Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 

49 NRC 328, 334 (1999).  For example, “a petitioner may not demand an adjudicatory hearing 

to attack generic NRC requirements or regulations or to express generalized grievances about 

NRC policies.” Id. Specifically, NRC regulations do not allow a contention to attack a regulation 

unless the proponent requests a waiver from the Commission. See 10 C.F.R. § 2.335; Entergy

Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), Entergy Nuclear 

Generation Co. (Pilgrim Nuclear Power Station), CLI-07-3, 65 NRC 13, 17-18 and n.15 (2007) 

(citing Millstone, CLI-01-24, 54 NRC at 364). 
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II. ONLY NIRS HAS MET THE FILING REQUIREMENTS OF 10 C.F.R. PART 2

 The Petition filed in this case is filed in the name of four distinct organizations: Nuclear 

Information and Resource Service, Beyond Nuclear, Public Citizen Energy Program, and 

Maryland Public Interest Research Group (MD PIRG).  petition at 1.  However, the Petition is 

only signed by Michael Mariotte, Executive Director of NIRS.  Petition at 52.  Also, 10 C.F.R. 

§ 2.304(d) requires that the Petition be signed by each participant or their authorized 

representative.  The Petition and its attachments do not indicate that either NIRS or Mr. Mariotte 

are authorized to sign on behalf of the other organizations mentioned in the Petition or the other 

organizations’ members.6  Petition at 52.  The Board has previously held that, “[i]t is a basic 

legal principle that one party may not represent another without the express authority to do so.”

Long Island Lighting Company (Shoreham Nuclear Power Station, Unit 1) LBP-77-11, 5 NRC 

481, 483 (1977).  In the Shoreham case, the Board held that in the absence of proof that the 

petitioners were authorized to represent persons other than their own members, their claims 

must be rejected. Id.  While the Petition does not state that NIRS is representing either the 

other named organizations or their respective members, this appears to be implied based on the 

lack of signatures for the other named organizations.  The Board has the authority to strike the 

non-signing participants from the Petition and treat it as filed only on behalf of NIRS.7  10 C.F.R. 

§ 2.304(d). 

                                                

6   Additionally, 10 C.F.R. § 2.314(b) limits partnerships, corporations, and unincorporated 
organizations to representation only by a duly authorized member or officer, or by an attorney-at-law.
Under this rule, Mr. Mariotte may not sign on behalf of other organizations. 

7   While 10 C.F.R. § 2.304 does not explicitly provide an opportunity to cure a defect in a 
pleading, the Staff recognizes that under various circumstances Boards in prior cases have both struck 
parties and pleadings and allowed opportunities to cure defects in pleadings based on the circumstances 
of each case. See Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2) LBP86-
34, 24 NRC 549, 550 n.1 (1986); Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant) 
(continued. . .) 
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 In addition to being signed only by a representative of NIRS, the Petition incorrectly lists 

Maryland Public Interest Research Group as a petitioner.  The first of two subsequently filed 

Errata sheets submitted by Paul Gunter, Director of the Reactor Oversight Project of Beyond 

Nuclear, attempted to correctly identify the petitioners.8  “Errata of Joint Petitioners Clarifying 

Intervenors and Standing and Other Corrections” (Nov. 25, 2008).  The first Errata sheet 

explains that contrary to the statement in the Petition, MD PIRG did not request to intervene in 

this proceeding.  The second Errata filing asks that “Southern Maryland Citizen’s Alliance for 

Renewable Energy Solutions” (So MD CARES) be substituted for “Maryland Public Interest 

Research Group”.  “Corrected Errata of Joint Petitioners Clarifying Intervenors and Standing” 

(Nov. 26, 2008).  The second Errata filing states that “[a]s is demonstrated by Exhibit 7, the 

signed declaration of Steven Warner correctly identifies the petitioning organization as Southern 

Maryland Citizen’s Alliance for Renewable Energy Solutions.”  NIRS Exhibit 7.   However, the 

declaration of Steven W. Warner identifies the petitioning organization as NIRS, as it is entitled, 

“Declaration of Steven W. Warner in Support of Nuclear Information and Resource Service [not 

So MD CARES] Petition to Intervene in Docket 52-016.” Id.  Further, it identifies Mr. Warner as 

a member of “Southern Maryland Citizen’s Alliance for Renewable Solutions” (omitting 

“Energy”).  NIRS Exhibit 7. 

                                                                                                                               

(. . .continued) 

ALAB-837, 23 NRC 525, 542-543 n.58 (1986); Puget Sound Power and Light Co. (Skagit Nuclear Power 
Project, Units 1 and 2) ALAB-556, 10 NRC 30, 33 (1979); but see Public Service Company of New 
Hampshire (Seabrook Station, Units 1 and 2) ALAB-933, 31 NRC 491, 496-497 (1990); and Duquesne
Light Co. (Beaver Valley Power Station, Unit 2) LBP-84-6, 19 NRC 393, 408-411. 

8   Similar to the Petition, the Errata filings are filed by only one organization.  They are signed by 
Paul Gunter, Director of the Reactor Oversight Project of Beyond Nuclear, and they do not indicate that 
either Mr. Gunter or Beyond Nuclear are authorized to represent the other organizations or their 
members.



- 15 - 

 If the Board determines that Beyond Nuclear is authorized to amend the Petition on 

behalf of So MD CARES, and treats the Petition as filed on behalf of So MD CARES, then as 

discussed below, the declaration of Mr. Warner is deficient in supporting So MD CARES’ 

standing to intervene because it identifies or misidentifies two other groups to which Mr. Warner 

delegates his authority. 

III. NIRS HAS ESTABLISHED REPRESENTATIONAL STANDING AND STANDING IN ITS 
OWN RIGHT

 NIRS claims to have representational standing to intervene in this proceeding by a 

demonstrated injury-in-fact to two of its members who have authorized it to represent them in 

this matter.  Petition at 1 and NIRS Exhibits 1 and 2.  The two individuals are Michael Mariotte 

and Roma R. Mauro.  Petition at 2. 

 In order to establish representational standing, an organization must demonstrate, 

among other things, that its members would otherwise have standing to participate in their own 

right and that at least one of its members has authorized it to represent the member’s interests. 

See Palisades, CLI-07-18, 65 NRC at 409.  NIRS satisfies the representational standing 

requirement through both of the individuals named in the Petition.  The NIRS Declarants have 

provided similar affidavits, each asserting that he or she is a member of NIRS, lives within fifty 

miles of the Calvert Cliffs site, and authorizes NIRS to represent him or her in this proceeding.

NIRS Exhibits 1 and 2. 

 NIRS must also show that the interests that the organization seeks to protect are 

germane to its own purpose, and that neither its claim, nor the requested relief requires an 

individual member to participate in the action. Palisades, CLI-07-18, 65 NRC at 409.  The 

Petitioner describes itself as “an information and networking center for people and organizations 

concerned about the safety, health and environmental risks posed by nuclear power 
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generation.” Petition at 1. This interest is germane to the interests of its members that NIRS 

seeks to protect, where the NIRS Declarants each stated that: 

I am concerned that if the NRC grants CGG [Constellation 
Generation Group, LLC] and UniStar’s COLA, the construction 
and operation of the proposed nuclear power plant could 
adversely affect my health and safety and the integrity of the 
environment where I live.  I am particularly concerned about the 
risk of accidental releases of radioactive material to the 
environment, and the potential harm to groundwater supplies and 
local surface waters. 

NIRS Exhibits 1 and 2.  Because both of the NIRS declarants have established standing to 

intervene in their own right, and have authorized NIRS, whose organizational interests are 

germane to those whom it would represent, to represent their interests in this proceeding NIRS 

has satisfied the standards for representational standing set forth in Palisades, CLI-07-18, 65 

NRC at 409.  Therefore, the Staff does not object to NIRS’ representational standing to petition 

to intervene on behalf of its members.9

 NIRS also claims that it has standing in its own right to bring this petition.  In support of 

this claim, NIRS states that, “… its offices are located within about 50 miles of the site of the 

proposed nuclear power plant” and that an accident at the plant could result in radiological 

releases and environmental contamination that would adversely affect the value of its property 

and its ability to conduct its business.  Petition at 2.  The Staff agrees that NIRS has established 

standing in its own right.10

                                                

9   NIRS also argues that it has standing in its own right to bring this petition based in part on the 
assertion that, “[a]n accident at the proposed nuclear power plant could result in radiological releases and 
environmental contamination that would adversely affect the health of NIRS’ employees, …”.  Petition at 
2.  However, this goes to representational standing of the individual employees.  The Petition does not 
provide support that the employees have authorized NIRS to represent their interests in this matter, that 
they are members of NIRS, or that their interests are aligned with the stated interests of NIRS. See
Palisades, CLI-07-18, 65 NRC at 409. 

10   Although NIRS does not provide the necessary specificity for its reliance on proximity to the 
(continued. . .) 
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IV. DECLARATIONS OF MEMBERS FILED WITH THE PETITION SUPPORT STANDING 
FOR BEYOND NUCLEAR BUT NOT PUBLIC CITIZEN OR SO MD CARES

 Although Beyond Nuclear, Public Citizen, and So MD CARES have not properly joined in 

the Petition and cannot be represented by NIRS as explained above, declarations of members 

for each organization in support of standing were filed with the Petition.  NIRS Exhibits 3  - 7.

The declarations filed in support of Beyond Nuclear would support representational standing if 

Beyond Nuclear had properly joined in filing the Petition.  The Petition and the declarations filed 

in support of Public Citizen and So MD CARES do not support standing for these two 

organizations even if they had properly joined in the Petition. 

A. If Beyond Nuclear Had Joined in the Petition, It Would Have Representational 
Standing

 The Petition describes Beyond Nuclear as an advocacy group that, “aims to educate and 

activate the public on issues pertaining to the hazards of nuclear power, its connection to 

nuclear weapons and the need to abandon both.”  Petition at 2.  In order to establish 

representational standing, an organization must demonstrate, among other things, that its 

members would otherwise have standing to participate in their own right and that at least one of 

its members has authorized it to represent the member’s interests. See Palisades, CLI-07-18, 

65 NRC at 409.  Declarations of Kevin Kamps, Cynthia B. Peil, and William Louis Peil were filed 

with the Petition in support of Beyond Nuclear.  Each asserts that they are a member of Beyond 

Nuclear, live within 50 miles of the proposed plant, and authorize Beyond Nuclear to represent 

them in this proceeding.  NIRS Exhibits 3 - 5.  Beyond Nuclear must also show that the 

                                                                                                                               

(. . .continued) 

proposed plant, the organization’s address at the end of the pleading indicates that NIRS is within 50 
miles of the proposed plant. 
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members’ interests that the organization seeks to protect are germane to its own purpose, and 

that neither its claim, nor the requested relief requires an individual member to participate in the 

action.  The interests asserted by the Petition that Beyond Nuclear seeks to protect are aligned 

with the interests of these three members where their declarations state,

I am concerned that if the NRC grants CGG and UniStar’s COLA, 
the construction and operation of the proposed nuclear power 
plant could adversely affect my health and safety and the integrity 
of the environment where I live.  I am particularly concerned about 
the risk of accidental releases of radioactive material to the 
environment, and the potential harm to groundwater supplies and 
local surface waters. 

NIRS Exhibits 3 - 5.  These declarations would have supported Beyond Nuclear’s standing if it 

had properly petitioned to intervene in this case.  The Petition also states that Beyond Nuclear 

also has standing in its own right to bring this Petition.  While the Petition claims that the 

Beyond Nuclear’s office is “within about 50 miles” of the proposed site, it does not provide 

information sufficient to support a determination, such as an address, that the office is within the 

50 mile radius.  Petition at 3.  In order to demonstrate an interest based on proximity, a 

petitioner must provide fact-specific standing allegations, not conclusory assertions. Palisades,

CLI-07-18, 65 NRC at 410.  Thus the Petition does not support a finding that Beyond Nuclear 

has standing in its own right. 

 B. Even If Public Citizen Had Joined in the Petition, It Would Not Have Standing

 The Petition describes Public Citizen as a “non-profit, non-partisan consumer rights 

organization”.  Petition at 3.  The Petition only provides a limited description of how Public 

Citizen’s organizational interests are germane to the interests of its member that it would seek 

to protect, “Its Energy Program does extensive work at the federal and state levels to promote 

energy policies that best protect consumers.”  Petition at 3.  In support of Public Citizen’s 

standing claim, the Petition references Robert Boxwell’s declaration which states,
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I am concerned that if the NRC grants CGG and UniStar’s COLA, 
the construction and operation of the proposed nuclear power 
plant could adversely affect my health and safety and the integrity 
of the environment where I live.  I am particularly concerned about 
the risk of accidental releases of radioactive material to the 
environment, and the potential harm to groundwater supplies and 
local surface waters. 

NIRS Exhibit 6.  Public Citizen’s consumer policy and protection interests do not appear to align 

with the interests that Mr. Boxwell is seeking to protect.  Furthermore, general consumer and 

energy policy interests are not within the scope of this proceeding and fall outside of the 

protected interests of the AEA or the NEPA. See Palisades CLI-07-18, 65 NRC at 411; 

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1) CLI-83-25, 18 NRC 327, 

332 (1983).  The Petition states that Public Citizen also has standing in its own right to bring this 

Petition.  While the Petition claims that the Public Citizen office is “within about 50 miles” of the 

proposed site, it does not provide information sufficient to support a determination, such as an 

address, that the office is within a 50 mile radius of the proposed plant.  In order to demonstrate 

an interest based on proximity, a petitioner must provide fact-specific standing allegations, not 

conclusory assertions. Palisades, CLI-07-18, 65 NRC at 410.  Thus, the Petition, even if it were 

properly joined by Public Citizen, does not support its standing in this proceeding. 

 C. Even If So MD CARES Had Joined in the Petition, It Would Not Have Standing

 The Petition provides a description of “Southern Maryland Citizen’s Alliance for 

Renewable Solutions” and contends that the organization has “approximately 15 members, all 

of whom live in the southern Maryland tri-county area in proximity to the proposed reactor site 

as evidenced by the . . . declaration of Steven W. Warner.”  Petition at 4.  At no point does the 

Petition state that any of its members seek to have So MD CARES represent their interests in 

this proceeding or that it has standing to intervene in its own right.  Petition at 4.  As such, the 

Petition fails to allege facts that would support a finding that Southern Maryland Citizen’s 
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Alliance for Renewable Solutions, either by that name, or by any other name, has standing to 

participate in this proceeding. 

 As noted above, even if the Board determines that Beyond Nuclear is authorized to 

amend the Petition on behalf of So MD CARES, and treats the Petition as filed on behalf of So 

MD CARES, the declaration of Mr. Warner is deficient in supporting So MD CARES’ standing to 

intervene because it identifies (or misidentifies) NIRS as the sole petitioner, and Mr. Warner as 

a member of “Southern Maryland Citizen’s Alliance for Renewable Solutions,” and as delegating 

his authority to them to represent him in this proceeding, and not to So MD CARES.

Commission case law requires a petitioner to “demonstrat[e] that [an] individual member has 

standing to participate, and has authorized the organization to represent his or her interests.

(Emphasis added.) Entergy Nuclear Operations (Palisades Nuclear Plant, FitzPatrick Nuclear 

Power Plant) CLI-08-19 at 3.  Here, So MD CARES has not provided an affidavit that any 

member of its organization has authorized it to represent their interests.  Accordingly, as no 

declaration has been submitted by a member of So MD CARES authorizing that group to 

represent them in this proceeding, and because So MD CARES has not established 

organizational standing in its own right, it does not have standing to intervene in this proceeding 

pursuant to 10 C.F.R. § 2.309(d). 

V. NIRS DOES NOT PROVIDE AN ADMISSIBLE CONTENTION

 The Petition does not provide any admissible contentions as discussed below: 

 A. Proposed Contention 1:
Contrary to the Atomic Energy Act and NRC regulations, Calvert Cliffs-3 
would be owned, dominated and controlled by foreign interests. 

 The Petition’s challenge to the application does not consider the information contained in 

the Calvert Cliffs application, Revision 3, because it was not publically available at the time the 

Petition was filed.  The information in the application in Part 1, Section 1.4 “Foreign Ownership, 
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Control, or Domination” was substantially revised in Revision 3 to the application.  Despite this, 

the Petition does not meet the 10 C.F.R. § 2.309(f)(1)(v) criteria for an admissible contention.

The Petition does not “[p]rovide a concise statement of the alleged facts or expert opinions 

which support the [Petitioner’s] position on the issue and on which the petitioner intends to rely 

at hearing, together with references to the specific sources and documents on which the 

[Petitioner] intends to rely to support its position on the issue.”  Specifically, NIRS makes 

several statements upon which its contention is based, but which are not supported by either 

expert opinion or appropriate references. 

 NIRS provides background facts on the ownership interests held by parent companies 

Constellation Energy Group, Inc. (Constellation) and Electricité de France, SA. (EdF)  However, 

to support its assertion that EdF owns more than half of the UniStar Nuclear Energy, LLC 

(UniStar) subsidiary, Calvert Cliffs 3 Nuclear Project, LLC, NIRS adds EdF’s fifty percent 

ownership share of UniStar to its 9.51 percent ownership share of Constellation, declaring, 

“[t]hus, EdF’s ownership stake in Calvert Cliffs-3 is based not only on its 50% share of UniStar, 

but also on its 9.51% share in Constellation, making it more than a 50% owner of Calvert Cliffs-

3.”  Petition at 7.  NIRS provided no expert support that the EdF ownership shares of the two 

companies can be simply added together to determine whether or not the prohibition of foreign 

ownership in the Atomic Energy Act is violated by the application.  NIRS does not provide either 

an expert opinion or cite specific sources to support its method of analyzing the ownership of 

the proposed plant.  Using the same logic that NIRS applies to assert that EdF owns more than 

50 percent of Calvert Cliffs 3 Nuclear Project, one could conclude that the non-EdF owned 

share of Calvert Cliffs 3 Nuclear Project is 50 percent of UniStar plus 90.49 percent of 

Constellation, equaling a dominant share of 140.49 percent.  Compliance with foreign 

ownership, control, and domination requirements is not as simplistic as the Petition contends, 

and without citing specific sources or expert opinions, it cannot provide a reasonable basis to 
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support a contention.  The remaining information provided by NIRS to support this contention 

does not address foreign ownership.  Thus without a meaningful ownership analysis, the 

contention is not admissible. 

 The additional information NIRS provides in support of this contention asserts that the 

proposed plant uses a certified design application sponsored by a foreign company, and that 

this increases the level of foreign ownership and control of the proposed plant.  NIRS does not 

explain how referencing a design sponsored by a foreign company could violate the provisions 

of the AEA.  Next, NIRS describes the size of EdF compared to the size of Constellation based 

upon market value.  Again, NIRS does not provide an expert opinion or documentation to 

explain how that affects the foreign ownership or control of the owner or operator of the 

proposed plant, or how the size of the parent corporations runs afoul of the AEA prohibition on 

foreign ownership or control of the plant.  For these reasons, Contention 1 is inadmissible. 

 B. Proposed Contention 2:
The Decommissioning Funding Assurance described in the Application is 
inadequate to assure sufficient funds will be available to fully decontaminate and 
decommission Calvert Cliffs-3. Applicants must use the prepayment method of 
assuring decommissioning funding. 

 Contention 2 is not admissible because it does not, “[d]emonstrate that the issue raised 

in the contention is material to the findings the NRC must make to support the action that is 

involved in the proceeding.”  10 C.F.R. § 2.309(f)(1)(iv).  Nor does the contention , “provide 

sufficient information to show that a genuine dispute exists with the [applicant] on a material 

issue of law or fact.  10 C.F.R. § 2.309(f)(1)(vi).  In Contention 2, the petition focuses on the 

methods set out in 10 C.F.R. § 50.75 by which a licensee indicates to the NRC that the licensee 

will provide reasonable assurance that funds will be available for the decommissioning process.

Petition 8-11.  However, the Petition overlooks the fact that, “reasonable assurance consists of 

a series of steps.”  10 C.F.R. § 50.75(a).  NIRS does not acknowledge that the applicant has 
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provided in the application, information to comply with the decommissioning funds regulations 

applicable for COL issuance. See Calvert Cliffs Nuclear Power Plant Unit 3, COLA, Part I: 

General Information, Section 1.3 Decommissioning Funding Assurance, Revision 2, March 

2008.  NIRS does not explain how the information provided in the application does not meet the 

requirements of 10 C.F.R. §§ 50.75(b) or 50.33(k), and therefore does not show that a genuine 

dispute exists with the Applicants. 

 10 C.F.R. § 50.75(b) provides that each applicant for a combined license shall submit a 

decommissioning report as required by § 50.33(k), and that the report, 

…must contain a certification that financial assurance for 
decommissioning will be provided no later than 30 days after the 
Commission publishes notice in the FEDERAL REGISTER under 
§52.103(a) in an amount which may be more, but not less, than 
the amount stated in the table in paragraph (c)(1) of this section, 
adjusted using a rate at least equal to that stated in paragraph 
(c)(2) of this section. 

10 C.F.R. 50.75(b)(1).  The regulation continues in paragraph (b)(4), 

As part of the certification, a copy of the financial instrument 
obtained to satisfy the requirements of paragraph (e) of this 
section must be submitted to NRC; provided, however, that an 
applicant for or holder of a combined license need not obtain such 
financial instrument or submit a copy to the Commission except as 
provided in paragraph (e)(3) of this section. 

10 C.F.R. 50.75(b)(4) (emphasis in original).  Section (e)(3) provides: 

Each holder of a combined license under subpart C of 10 CFR 
part 52 shall, 2 years before and 1 year before the scheduled date 
for initial loading of fuel, consistent with the schedule required by 
§ 52.99(a), submit a report to the NRC containing a certification 
updating the information described under paragraph (b)(1) of this 
section, including a copy of the financial instrument to be used. 

10 C.F.R. 50.75(e)(3) (emphasis added).

 NIRS provides lengthy argument concluding that the Applicants must make a 

prepayment of the full amount of anticipated decommissioning funds.  Petition at 11.  The 
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Petition does not establish why that finding is material to the issuance of a combined license.

To be material, the petitioner must show why the alleged error or omission is of possible 

significance to the result of the proceeding. Virginia Electric and Power Co. (Combined License 

Application for North Anna Unit 3) LBP-08-15, 67 NRC _ Slip op. at 23  (2008)(citing Private

Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-07, 47 NRC 142, 

179-80 (1998) aff’d. as to other matters, CLI-98-13, 48 NRC 26 (1998).   As described in the 

regulation cited above, the application is required to have a “certification”, but financial 

assurance is only required “no later than 30 days after” the Commission publishes notice 

pursuant to 10 C.F.R. § 52.103(a).  Under the provisions of Section 52.103(a), that notice is 

published only after issuance of the COL.  Further, the provision in Section 50.75(b)(4) indicates 

that the “holder” of a combined license must submit a copy of the financial instrument to be 

used.  The subject matter of the contention must impact the grant or denial of a pending license 

application. Virginia Electric and Power Co. (Combined License Application for North Anna Unit 

3) LBP-08-15, 67 NRC _ Slip op. at 23 (citing PFS, LBP-98-07, 47 NRC at 179.  Clearly, these 

findings are not material to the findings that must be made in order to issue a COL, and 

therefore are not material to this proceeding.  Accordingly, proposed Contention 2 is 

inadmissible.

 C. Proposed Contention 3:
The Calvert Cliffs-3 application’s Environmental Report is unacceptably 
deficient because it omits from the analysis of CCNPP 3’s environmental 
impact the new reactor’s potential adverse contribution to the cumulative 
and potentially synergistic environmental impact of 11 operational 
reactor units and two proposed additional nuclear power projects on the 
watershed of an already severely degraded and declining Chesapeake 
Bay whose recovery plan is currently in serious doubt and the focus of a 
federal lawsuit for failure to comply with mitigation actions. 

 This contention is inadmissible because it does not include references to specific 

portions of the application, including the environmental report, that are relevant to the 
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information that the Petitioner believes that the application omitted.  The contention also fails to 

identify how the alleged omission is a relevant matter required by law.  10 C.F.R. 

§ 2.309(f)(1)(vi).  This contention is also inadmissible because it does not provide a concise 

statement of the alleged facts or expert opinions that support the petitioner’s position on the 

issue and on which the petitioner intends to rely at hearing, together with references to the 

specific sources and documents on which the petitioner intends to rely to support its position on 

the issue.  10 C.F.R. § 2.309(f)(1)(v). 

 The Petition quotes sections of the ER that describe the environment surrounding the 

proposed plant, specifically quoting sections regarding the general description of the 

Chesapeake Bay.  Petition 12 - 13.  NIRS focuses its claim of omission on a failure to analyze 

the cumulative impact of other nuclear plants located in the watershed that contributes to the 

Bay.  NIRS claims that the ER is narrowly focused on analyzing impacts only from Units 1 and 2 

at the existing Calvert Cliffs plant.  “This narrow perspective is a fatal defect in the ER, 

demonstrating an overall failure to analyze-or even acknowledge discharge of toxic and/or 

radioactive materials to the receiving water body from the nine additional nuclear power units 

operating in the Applicant’s description of the Chesapeake Bay watershed.”  (internal quotation 

marks omitted) Petition at 13.  However, the Petition does not recognize other portions of the 

ER that discuss the contribution of other pollution sources or the baseline level of water quality 

in the Bay.  The COLA ER section 2.3.3 describes how the applicant examined existing 

conditions in the Bay to form a baseline against which to measure the effects of the proposed 

plant.  It reads in part: 

The data available and collected for this report is believed to be 
adequate to characterize the water bodies in terms of suitability for 
aquatic organisms and to serve as a baseline for assessing if 
plant construction or operations have impacted water quality. All 
liquid effluent discharges during plant operation will be monitored 
and regulated by a NPDES permit.  Most of the data available and 
collected was to characterize Chesapeake Bay, the most 
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significant water body in the vicinity of the CCNPP site. The most 
important parameters in terms of evaluating the Chesapeake Bay 
water quality are salinity, dissolved oxygen, temperature, 
sediments and chemical contaminants, and nutrients. Because 
nutrient loading is widely regarded as Chesapeake Bay’s most 
critical water quality problem, this section examines trends in 
macronutrient concentrations (total nitrogen, nitrates, ammonia, 
phosphorus, orthophosphate) in Chesapeake Bay in the CCNPP 
vicinity. Many of these parameters were also measured in 
samples collected from the onsite water bodies. Groundwater 
samples were collected to monitor water quality parameters in the 
Surficial and Aquia aquifers in the area of the proposed project. 

COLA Revision 2, ER, Section 2.3.3 at 2.3-57 to 2.3-58.  NRC’s pleading standards require a 

petitioner to read the pertinent portions of the licensing request and supporting documents, 

including the Final Safety Analysis Report (FSAR) and ER, state the applicant’s position and the 

petitioner’s opposing view, and explain why it has a disagreement with the applicant. Dominion 

Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 1 and 2) CLI-01-24, 54 NRC 

349, 358 (2001)(citing Final Rule, 54 Fed. Reg. at 33,170 (Aug. 11, 1989)).  The Petitioner does 

not indicate in its Petition that it reviewed this information in the ER or indicate how the baseline 

assessment of the conditions of the Bay do not account for possible contribution from upstream 

nuclear power plants.  Additional discussion pertinent to the examination of cumulative impacts 

can be found in sections 10.5 and 2.8.6 of the ER, which are also not discussed or identified by 

the Petitioner.  Because this contention claims that information is omitted, but does not identify 

or account for related information in the ER, it does not meet the requirements of 10 C.F.R. 

§ 2.309(f)(1)(vi), and is therefore inadmissible. 

 The Petition asserts that nine existing nuclear power plant units within the Chesapeake 

Bay watershed “discharge chemical and radioactive contaminants into these tributary waters 

that then mix and accumulate in the Chesapeake Bay ecosystem.”  Petition at 14.  NIRS 

contends that the ER fails to acknowledge and omits from its analysis the discharge of these 

contaminants that flow into the Bay.  Petition at 14.  However, NIRS does not cite a reference, 
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supporting document, or expert opinion to support its assertion that contaminants from these 

upstream sources accumulate in the Chesapeake Bay in a way that merits analysis in addition 

to the analysis already present in the ER.  A “bald assertion that a matter ought to be 

considered or that a factual dispute exists . . . is not sufficient;” rather, “a petitioner must provide 

documents or other factual information or expert opinion that set forth the necessary technical 

analysis to show why the proffered bases support its contention.” Private Fuel Storage, L.L.C.

(Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC 142, 180 (1998) (citing

Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-95-6, 

41 NRC 281, 305, vacated in part and remanded on other grounds, CLI-95-10, 42 NRC 1, aff’d 

in part, CLI-95-12, 42 NRC 111 (1995) (A petitioner is obligated “to provide the [technical] 

analyses and expert opinion” or other information “showing why its bases support its 

contention.”))  NIRS must provide support for the assertions it makes upon which its claim of 

omission relies.  Without providing supporting sources or expert opinion for the assertions in this 

contention, NIRS has not met the requirements of 10 C.F.R. § 2.309(f)(1)(v), and this contention 

is inadmissible. 

 D. Proposed Contention 4:
The UniStar application’s Environmental Report is unacceptably deficient 
because it omits from the analysis of CCNPP 3’s reactor design and safety of the 
Calvert Cliffs facility, additional relevant impacts arising from the expansion of the 
Dominion Cove Point Liquefied Natural Gas facility located 3.2 miles south of the 
proposed reactor. 

 Proposed contention 4 asserts that the Applicant’s ER does not properly consider the 

impacts of a catastrophic LNG spill over water, either to the Chesapeake Bay or the proposed 

reactor.  The Petitioner also asserts that the ER does not contemplate the possibility that a “fast 

expanding vapor cloud could migrate before ignition to the CCNPP area and omits a total loss of 

LNG inventory from a large LNG tanker which could be 267,000 cubic meters . . . .”  Petition at 

25.  Next, the Petitioner asserts that a study relied upon by the Applicant in its ER does not 
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evaluate construction phase risks of the LNG facility expansion.  Petition at 26.  Lastly, the 

Petitioner reiterates its concerns about the safety of the plant in the event of a large, delayed 

ignition vapor cloud migration, including secondary fires, and concludes that “the risk analysis 

and risk assessment the applicant is utilizing for its conclusions [for the proposed reactor with 

respect to the expanded DCPLNG facility] contains omissions and deficiencies that adversely 

affects its substantiation of the risk factors for installing the proposed CCNPP Unit 3.”  Petition 

at 32.

The Staff opposes admission of proposed contention 4 because it does not articulate a 

genuine dispute with the Applicant, raises issues outside the scope of this proceeding, does not 

support any dispute with the Application with facts or expert opinion, nor does the proposed 

contention support its claims of alleged omissions with supporting reasons as to why omitted 

material is required.  Accordingly, proposed contention 4 does not comply with 10 C.F.R. 

§ 2.309(f)(1)(iii)-(vi), and is inadmissible.

Proposed contention 4 contains several discrete claims, which are discussed separately, 

below.  The contention alleges 1) that the ER does not discuss additional impacts from 

DCPLNG’s recent expansion; 2) that the ER mischaracterizes a possible LNG accident, 

including a large vapor cloud migrating to the site of the proposed reactor, and then igniting; 3) 

that the ER omits the effects of an LNG fire on the temperature of the cooling water that the 

existing and proposed reactors draw from the Chesapeake Bay; 4) that the ER does not discuss 

the impacts from the expansion of the DCPLNG off-shore pier, a part of the DCPLNG 

expansion; and 5) that the FSAR does not discuss LNG unloading impacts.
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1. Claims 1 through 5 of proposed contention 4, insofar as they directly concern the 
safety or environmental impacts from the DCPLNG facility, its expansion, or the 
currently operating Calvert reactors, are inadmissible because they are outside 
the scope of this proceeding. 

An admissible contention must “be concrete and specific to the license application . . . .” 

Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-22, 60 NRC 

125, 130 (2004).  Here, the Petitioner raises several concerns about “additional relevant 

impacts arising from the expansion of [DCPLNG],” (Claim 1), “the effect of [an] LNG spill on 

water,” (Claim 2), the impact of a temperature rise on the currently operating Calvert reactors (a 

portion of Claim 3), the impact of modification to the DCPLNG pier (Claim 4), and the impact of 

LNG unloading operations (Claim 5).  None of these concerns, however, involve the proposed 

action: construction and operation of a third nuclear power plant at the Calvert Cliffs site.  Thus, 

those claims that do not concern the proposed action are inadmissible pursuant to 10 C.F.R. 

§ 2.309(f)(1)(iii).

To be found admissible, a contention must “[d]emonstrate that the issue raised in the 

contention is within the scope of the proceeding . . . .”  10 C.F.R. § 2.309(f)(1)(iii).  An 

admissible contention must raise an issue with the application that is the subject of this 

proceeding.  (Emphasis added.)  Private Fuel Storage, CLI-04-22, 60 NRC at 130.  Here, the 

subject of this proceeding is the construction and operation of Calvert Cliffs Nuclear Power 

Plant Unit 3. See “Calvert Cliffs 3 Nuclear Project, LLC, and Unistar Nuclear Operating 

Services, LLC Notice of Hearing and Opportunity To Petition for Leave To Intervene and Order 

Imposing Procedures for Access to Sensitive Unclassified Non-Safeguards Information and 

Safeguards Information for Contention Preparation on a Combined License for the Calvert Cliffs 

Nuclear Power Plant Unit 3,” 73 Fed. Reg. 55,876 (September 26, 2008).  Only those claims 

that concern the impacts of or upon the proposed reactor are properly considered in this 

proceeding.  Accordingly, those portions of claims 1 through 5 of proposed contention 4 that 



- 30 - 

concern the environmental impacts of the DCPLNG facility, or impacts upon the operating 

reactors at Calvert Cliffs, are outside the scope of this proceeding and are inadmissible.

2. Claim 1 of proposed contention 4 is inadmissible because the application does 
discuss additional impacts from the DCPLNG expansion, and the Petitioner has 
not articulated a genuine dispute with the Applicant on a material issue. 

 In Claim 1 of proposed contention 4, the Petitioner alleges that the “application’s 

Environmental Report (ER) is unacceptably deficient because it omits from the analysis of 

CCNPP3’s reactor (USEPR) design and safety of the CCNPP facility, additional relevant 

impacts arising from the expansion of the [DCPLNG] facility . . . .”  Petition at 17.  A contention 

is inadmissible if it fails to contain sufficient information to show that a genuine dispute exists 

with the applicant on a material issue of law or fact and does not include references to the 

specific portions of the application that a petitioner may dispute. See Pacific Gas and Electric 

Co. (Diablo Canyon ISFSI), CLI-08-01, 67 NRC 1, 8 (2008).  Here, the Petitioner alleges that 

the Applicant’s ER omits “additional relevant impacts arising from the expansion of DCPLNG,” 

Petition at 17.  While the Petitioner quotes extensively from the application, it has not shown a 

genuine dispute with the applicant on a material issue, thus Claim 1 is inadmissible pursuant to 

10 C.F.R. § 2.309(f)(1)(vi). 

 The Petitioner alleges that the Applicant’s “ER [is deficient] as it pertains to various 

Sections and Subsections . . . specifically as it relates to DCPLNG, 2.2.3 Evaluation of Potential 

Accidents, and 2.2.3.1 Determination of Design-Basis events.”  Petition at 22.  However, the 

above section numbers, and the Petitioner’s quotations, reference the Applicant’s FSAR, not 

their ER.  This apparent confusion repeats itself throughout proposed contention 4.  Where 

appropriate herein, the Staff will address proposed contention 4 as alleging deficiencies in the 

FSAR (rather than the ER).  The Staff notes that an accident concerning DCPLNG is properly 

considered in the applicant’s FSAR, see Standard Review Plan (NUREG-0800), Section 2.2.3, 

“Evaluation of Potential Accidents.”  The environmental impacts from radiological accidents are 
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discussed in chapter 7 of the Applicant’s ER, to which the Petitioner makes no reference.  If 

alleging an omission in the ER, Claim 1 is inadmissible, as the Petitioner has stated no reason 

why the claimed information needs to be included in the ER (rather than where it appears in the 

FSAR), and a contention that simply alleges that some matter ought to be considered does not 

provide the basis for an admissible contention. See Sacramento Municipal Utility District 

(Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 246 (1993).

 The Applicant’s FSAR, as quoted by the Petitioner, extensively discusses the expansion 

of DCPLNG, including a citation to a study that evaluated the impacts of the expansion with 

respect to its impacts upon the operating reactors at Calvert Cliffs. See FSAR, Section 2.2.3; 

Petition at 19-20.  The Application provides in part that “[t]he Federal Energy Regulatory 

Commission (FERC) has approved an application for the expansion of the DCPLNG facility.

The scope of this expansion is described in more detail in Section 2.2.2.4.2.”  FSAR, Section 

2.2.2.2.2.  Section 2.2.2.4.2 goes on to describe the expansion, in detail.  Thus, the Petitioner 

has not identified an omission in the FSAR, and has not articulated a genuine dispute with the 

application on a material issue.  Accordingly, Claim 1 of proposed contention 4 is inadmissible, 

as it does not comply with 10 C.F.R. § 2.309(f)(1)(vi). 

3. Claim 2 of proposed contention 4 is inadmissible because the Applicant does 
discuss a delayed ignition, migrating vapor cloud in its Application, because the 
Petitioner does not identify the specific sources upon which it relies for Claim 2, 
and because the Petitioner has not articulated a genuine dispute with the 
Applicant.

In Claim 2, the Petitioner alleges that “the ER omits the effects of the aforementioned 

LNG spill on water triggering a cumulative domino effect on the DCPLNG pipeline and storage 

tanks.  These risks could involve overpressure, thermal stress and thermal explosions from the 

LNG spill on water and subsequent fires from radiant heat of an ignited flammable LNG vapor 

cloud.”  Petition at 18.  As noted above, insofar as this claim concerns the DCPLNG facility, its 

expansion, or the environmental impacts of an accident at DCPLNG upon the Chesapeake Bay 
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and the surrounding environment, it is outside the scope of this proceeding.  As concerning the 

proposed reactor, the Application contains extensive discussion that is relevant to the 

information that the Petitioner believes that the application omitted.  To the extent that the 

Petitioner has raised a dispute with the Applicant, the Petitioner has not provided references to 

sources in support of their position, as required by 10 C.F.R. § 2.309(f)(1)(v).  Therefore, Claim 

2 is inadmissible. 

 The Applicant’s FSAR, in Section 2.2.3.1.2, “Flammable Vapor Clouds (Delayed 

Ignition),” (again recited by the Petitioner) discusses precisely the sort of accident the Petitioner 

alleges to be omitted.  There, the Applicant provides in detail its methodology in predicting the 

consequences of such an event, as well as the impacts of such an event on the proposed plant 

and surrounding area, including the DCPLNG facility itself. See FSAR at 2-78 to 2-83.  As 

noted above, if the Petitioner is alleging that information included in the FSAR is missing from 

the ER, it has again failed to provide any reason why that information should be included in the 

ER.  Thus, Petitioner has failed to show a genuine dispute with the Applicant, as required by 10 

C.F.R. § 2.309(f)(1)(vi). 

 In its “argument,” as well as in Claim 2 itself, the Petitioner describes the accident it 

alleges the ER to omit. See Petition at 18, 23-25.  While a delayed ignition vapor cloud is 

considered in the FSAR, the Petitioner alleges that the Applicant “omits full breach of ship borne 

LNG over water” in its analysis, and that “[t]he assumption that the ‘entire contents of the vessel 

leaked forming a 1 cm thick puddle providing a significant surface area to maximize evaporation 

and the formation of a vapor cloud’ definitely omits risk analysis of a catastrophic LNG spill over 

water.”  Petition at 28.  However, the Petitioner does not cite to any source or reference as the 

basis for its disagreement with the Applicant. 

While the Petitioner has attached, and elsewhere made peripheral reference to a GAO 

report and studies from Sandia National Laboratories concerning LNG accidents, it has not 
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explained their relevance to the proposed action, or used them to substantiate any dispute with 

the Application.  While the Petitioner does not need to prove its contention at the admissibility 

stage, Private Fuel Storage, CLI-04-22, 60 NRC at 139, 10 C.F.R. § 2.309(f)(1)(v) requires a 

“concise statement of the alleged facts or expert opinions which support the requestor’s [or] 

petitioner’s position on the issue . . . together with references to the specific sources and 

documents on which the requestor/petitioner intends to rely . . . .” (Emphasis added).  Here, 

Petitioner has not explained how the attached LNG studies either support its position or 

substantiate a dispute with the Application.

The Petitioner asserts that the Applicant’s study “is deficient as a source for justifying the 

analysis of risks to CCNPP operations and the evaluation of the safety aspects required for the 

proposed USEPR design and containment.  Furthermore, the [Applicant] risk study covered 

mostly land-based scenarios and projected only a heat flux range of up to 37.5 kW/m2 [in 

apparent contrast to the findings of another study] . . . .”  Petition at 24-25.  However, the Sandia 

study on which the Petitioner appears to rely concerned the proposed Cabrillo Port LNG 

Deepwater Port Project in California,11 contemplating a very specific accident scenario based 

upon that facility’s proposed design.  The proposed Cabrillo project differs from DCPLNG in 

several respects.  First, the Cabrillo LNG facility is a floating, off-shore facility, see Sandia

Report SAND2005-7339 at 32, whereas DCPLNG pumps LNG from a delivery vessel to on-

shore storage tanks; the two facilities also employ very different storage systems. See, e.g., 

FSAR, Section 2.2.2.4.2 at 2.2-10.  Second, the Sandia study assumes wind and other 

environmental conditions consistent with the proposed Cabrillo site off of Oxnard, CA. See

                                                

11 On June 5, 2007, the Maritime Administration denied the application for a deepwater port 
license to construct and operate Cabrillo Port. See http://www.epa.gov/region09/liq-natl-gas/ (Accessed 
on December 8, 2008).
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Sandia Report at 11-12.  Thus, without some further explanation as to the relevance of the 

Sandia study, it appears inapposite to the Applicant’s conclusions about a potential accident at 

DCPLNG, and unsupportive of the Petitioner’s apparent dispute with the Application.

Sources or opinions cited by a petitioner as the basis for a contention are subject to 

scrutiny by the licensing board to determine whether, on their face, they actually support the 

facts alleged. Virginia Electric and Power (North Anna, Unit 3), LBP-08-15 (2008) citing

Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna ESP Site), LBP-07-09, 65 

NRC 539, 550 (2007). See also Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), 

LBP-96-2, 43 NRC 61, 90 (1996), rev’d on other grounds, CLI-96-7, 43 NRC 235, 269 n.39 

(subject of Board holding not raised for review).  Here, without some further explanation, the 

Sandia study simply does not support the Petitioner’s dispute with the application. 

 Accordingly, because the Petitioner has not identified an alleged omission and the 

supporting reasons for its belief, or provided specific references to sources substantiating its 

dispute with the application, Claim 2 of proposed contention 4 is inadmissible for failure to 

satisfy 10 C.F.R. § 2.3090(f)(1)(v)-(vi). 

4. Claim 3 of proposed contention 4 is inadmissible because the Petitioner has not 
articulated a genuine dispute with the Applicant on a material issue, as they have 
provided no supporting reasons for why the alleged omission is required. 

In Claim 3, the Petitioner alleges that “the ER omits analysis of the impact of 

temperature rise of the cooling water to CCNPP and the proposed Unit 3 due to the prolonged 

heating of the Chesapeake Bay cooling water from the radiant heat of this ignited LNG vapor 

cloud.”  Petition at 18.  As discussed above, insofar as this claim concerns Units 1 and 2, it is 

outside the scope of this proceeding, and thus inadmissible.  Also as discussed above, insofar 

as the claim alleges an omission in the ER (rather than the FSAR), Petitioner has stated no 

reason why the claimed information needs to be included in the ER.  Here, the Petitioner does 

not specify its basis for the claimed omission, and a contention that simply alleges that some 
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matter ought to be considered does not provide the basis for an admissible contention. See

Rancho Seco Nuclear Generating Station, LBP-93-23, 38 NRC at 246.

Several portions of the Application, as well as the Application’s Technical Specifications, 

discuss increases in temperature of the cooling water for the proposed units from the 

Chesapeake Bay (caused by any source, including an LNG fire), including plant responses such 

as Limiting Conditions for Operation (LCOs) or even shutdown if the water becomes too warm.

See e.g., FSAR, 2.4.11.5, “Plant Requirements,” at 2.4-75; Technical Specifications, Section B 

3.4 REACTOR COOLANT SYSTEM (RCS),  LCO Section B 3.4.1 RCS Pressure, Temperature, 

and Flow Departure from Nucleate Boiling (DNB) Limits beginning at B 3.4.1-1; Technical 

Specifications, Section B. 3.4.3 RCS Pressure and Temperature (P/T) Limits beginning at 

B 3.4.3-1.  The Petitioner has specified no portion of the application with which it specifically 

disagrees, nor specified the basis for any disagreement.  Therefore, Claim 3 of proposed 

contention 4 is inadmissible for failure to satisfy 10 C.F.R. § 2.309(f)(1)(vi).

5. Claim 4 of proposed contention 4 is inadmissible because it is outside the scope 
of this proceeding, and because the Petitioner has not demonstrated a genuine 
dispute with the Applicant on a material issue.

Claim 4 alleges: 

The ER also omits analysis and impact of this modification to the 
pier which will add 150 feet to each end of the offshore platform 
thereby increasing the “footprint” of the pier, support pilings and 
platform.  Furthermore, Figure 2.2-1 of the FSAR omits from the 
site map, the offshore LNG pier, underground LNG loading tunnel 
and the submerged DCPLNG pipeline . . . [these omissions] fail[] to 
illustrate visually how the pier’s close proximity, breadth of the pier 
and the submerged pipeline contribute to the total visual overview 
of the risk factors in the inclusion zone of CCNPP and the proposed 
reactor.

Petition at 18-19.  As above, the portions of this claim that concern Units 1 and 2, or the 

environmental or safety impacts of the DCPLNG facility beyond impacts to the proposed 

reactor are outside of the scope of this proceeding, and are inadmissible pursuant to 10 C.F.R. 
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§ 2.309(f)(1)(iii).  If asserting an omission to the ER (concerning information contained in the 

FSAR), the Petitioner has not identified any basis for “risk factors” to be included in the ER, 

rather than the FSAR. See NUREG-0800, Section 2.2.3.

 In Claim 4, the Petitioner alleges that the Application omits analysis of modification of the 

DCPLNG pier, and that FSAR Figure 2.2-1 does not graphically depict the pier.  There is no 

further explanation of these claims in the contention’s “argument” section. See Petition at 17-

32.  As above, the Petitioner has cited no source or reference for its claim that the Application 

ought to include these items.  With respect to FSAR Figure 2.2-1, the Staff is unaware of any 

requirement that would compel the Applicant to display the DCPLNG pier in a particular figure, 

so long as the ER and FSAR properly consider the nearby DCPLNG facility in the relevant 

analyses.  Accordingly, this portion of Claim 4 does not meet the requirements of 10 C.F.R. 

§ 2.309(f)(1)(vi), and is inadmissible. 

 Further, the Petitioner has not provided any evidence that the pier is indeed going to be 

expanded, nor taken issue with any specific portion of the Applicant’s analysis of the DCPLNG 

expansion.  The Applicant cites to the Maryland Department of Natural Resource’s (MD DNR) 

Power Plant Research Program June 2006 study12 on the impacts of the DCPLNG expansion 

on the surrounding area and the existing Calvert Cliffs reactors; the Petitioner does not dispute 

any claims in that study.  Thus, the Petitioner has not demonstrated a genuine dispute on a 

material issue with the Applicant.  Therefore, Claim 4 of proposed contention 4, alleging that 

FSAR Figure 2.2-1 ought to depict the DCPLNG offshore pier, and that the Application does not 

consider expansion of the pier, is inadmissible pursuant to 10 C.F.R. § (f)(1)(iii) and (vi).

                                                

12 Available at http://esm.versar.com/pprp/bibliography/PPRP-CPT-
01/CovePt_FINAL_Aug2006.pdf (Accessed on December 8, 2008) 
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6. Claim 5 of proposed contention 4 is inadmissible because the application does 
discuss risks from LNG unloading operations, and the Petitioner has not 
articulated a genuine dispute with the Applicant on a material issue. 

Claim 5 alleges that “[t]he ER also omits risk analysis of the impact of LNG unloading 

operations which involve the pier, underground tunnel, and the LNG ship carrying capacity 

which affect volume and duration of risk exposure.”  Petition at 18.  However, the Application, 

and the MD DNR study it cites do consider those impacts, as they affect the plant.  Thus, the 

Petitioner has not shown a genuine dispute on a material issue with the Applicant.  As above, 

the portions of this claim that concern the environmental or safety impacts of the DCPLNG 

facility, beyond impacts to the proposed reactor, are outside of the scope of this proceeding, 

and inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(iii).  If asserting an omission to the ER 

(concerning information contained in the FSAR), the Petitioner has not identified any basis for a 

“risk analysis” to be included in the ER, rather than the FSAR. See NUREG-0800, Section 

2.2.3.

 The MD DNR study concludes that: 

The probability of occurrence of a fatality at CCNPP from 
hazardous events associated with the existing DCPLNG facility is 
estimated to be 2.3E-9 per year. The probability of occurrence of 
physical damage to CCNPP is estimated to be lower still. Further, 
the probability of occurrence for a fatality involving the proposed 
expansion of the DCPLNG facility is estimated to be 6.6E-9 per 
year at CCNPP, with the risk of physical damage to the CCNPP 
estimated to be even smaller. 

FSAR, Section 2.2.3.1, “Determination of Design-Basis Accidents,” at 2.2-13.  The MD DNR 

study was based upon the impacts of 200 LNG ships per year under expanded operations at 

DCPLNG (MD DNR at 4), considers a range of ship, platform, and land-based release 

accidents, including the loss of all storage tanks (MD DNR at 21-22), and specifically considers 

liquid releases from storage tanks and the LNG tanker (Section 2.1.1, at A-5), as well as from 

process inventory, the transfer pipeline, and the export pipeline (Sections 2.1.2-2.1.4, at A-6 to 
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A-7).  The Petitioner neither cites to, nor demonstrates a genuine dispute with any portion of the 

above analysis.  Accordingly, Claim 5 is inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(vi).13

 7. Contention 4 is inadmissible. 

Proposed contention 4, analyzed as five distinct claims for convenience, is inadmissible.

A contention that simply alleges that some matter ought to be considered does not provide the 

basis for an admissible contention. See Rancho Seco Nuclear Generating Station, LBP-93-23, 

38 NRC at 246.  A contention is inadmissible if it fails to contain sufficient information to show 

that a genuine dispute exists with the applicant on a material issue of law or fact and does not 

include references to the specific portions of the application that a petitioner may dispute. See

Diablo Canyon ISFSI, CLI-08-01, 67 NRC at 8.    

Portions of claims 1 through 5 concerning safety and environmental impacts of DCPLNG 

upon that facility, its expansion, or Units 1 and 2, are outside of the scope of this proceeding 

and inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(iii).  Claim 1, alleging that the Application 

does not consider impacts from the DCPLNG expansion, is inadmissible because the 

Application does consider those impacts, thus the Petitioner has failed to demonstrate a 

genuine dispute on a material issue, as required by 10 C.F.R. § 2.309(f)(1)(vi).  Claim 2, 

alleging that Application does not discuss the effects of an LNG spill on water, including a 

delayed ignition vapor cloud, is also inadmissible, as the Petitioner has not properly identified a 

source substantiating their alleged omissions, and the  Application does analyze that possibility.

                                                

13 In its “argument” section, although not in the contention, the Petitioner also alleges that the 
Application does not discuss construction phase risks, quoting the MD DNR study.  As above, the 
Petitioner has not identified the reason it believes that this allegedly omitted information is required 
pursuant to 10 C.F.R. § 2.309(f)(1)(vi).  In this case, the construction of the DCPLNG expansion was 
forecasted to complete approximately three years prior to proposed Unit 3 construction, and seven years 
prior to proposed Unit 3 operation. See FSAR, Section 1.1.5 at 1-7; MD DNR 1.2, at 2.
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Claim 3, alleging that the Application does not discuss the effects of additional heat in 

the Chesapeake Bay from an LNG fire is inadmissible because the Application discusses 

increased Bay temperature in several locations, thus the Petitioner has failed to demonstrate a 

genuine dispute with the Applicant.  Claim 4, alleging that the ER does not consider expansion 

of the DCPLNG offshore pier, is inadmissible because the Petitioner has provided no evidence 

that the pier is being expanded, nor has it demonstrated a basis for believing the allegedly 

omitted information is required.  Lastly, Claim 5, alleging that the Application does not consider 

LNG unloading operations, is inadmissible because the  Application does consider the impacts 

of those operations, as the MD DNR study it incorporates models those impacts extensively.

Accordingly, proposed contention 4 is inadmissible because it does not satisfy 10 C.F.R. 

§ 2.309(f)(1)(iii)-(vi).

E. Proposed Contention 5:
The Application’s Environmental Report is unacceptably deficient because it 
omits the combined and cumulative mechanical stress to Chesapeake Bay biota 
caused by the cooling water intake pumps for the proposed Unit 3, CCNPP 
units1 and 2 water intake pumps and the water ballast intake pumps of the LNG 
tanker ships that are operational during LNG unloading operations at the 
Dominion Cove Point LNG pier. 

 This contention is inadmissible because it does not include references to specific 

portions of the application, including the ER, that are relevant to the information that the 

Petitioner believes that the application omitted.  The contention fails to identify how the alleged 

omission is a relevant matter required by law.  10 C.F.R. § 2.309(f)(1)(vi).  This contention is 

also inadmissible because it does not provide a concise statement of the alleged facts or expert 

opinions that support the Petitioner’s position on the issue and on which the Petitioner intends 

to rely at hearing, together with references to the specific sources and documents on which the 

Petitioner intends to rely to support its position on the issue.  10 C.F.R. § 2.309(f)(1)(v). 
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 The Petition quotes sections of the FSAR that describe the DCPLNG facility and the 

Chesapeake Bay waterway.  After quoting the FSAR, NIRS alleges that, “[t]he ER omits the 

CC3 water intake pumps and its mechanical stress impact to the Chesapeake Bay biota which 

affects the aquatic food chain.”  Petition at 33.  A petitioner is required to read and cite the 

pertinent portions of the FSAR and the ER.  NIRS does not indicate that it reviewed any portion 

of the ER and does not cite any portion of the ER to support this contention.  Specifically, NIRS 

does not cite or reference the discussion in the ER in sections 3.4.2.1 (description of intake 

structure), 5.3.1.1 (hydrodynamic descriptions and physical impacts), 5.3.1.2 (aquatic 

ecosystems), and 10 (environmental consequences of the proposed action) and its subsections 

that discuss impacts of the water intake structure.  ER section 5.3.1.2 reads in part: 

{Aquatic impacts attributable to operation of the CCNPP Unit 3 
intake structures and cooling water systems are impingement and 
entrainment. Impingement occurs when larger organisms become 
trapped on the intake screens and entrainment occurs when small 
organisms pass through the traveling screens and subsequently 
through the cooling water system. Factors that influence 
impingement and entrainment include cooling system and intake 
structure location, design, construction and capacity. Clean Water 
Act Section 316(b) requires that cooling water intakes represent 
“Best Technology Available” for these criteria. The U.S. 
Environmental Protection Agency (EPA) promulgated regulations 
implementing Section 316(b) in 2001 for new facilities (Phase I) 
(USEPA, 2001). The CCNPP Unit 3 intake and cooling water 
systems conform to these criteria. 

COLA Revision 2, ER Page 10.5-5 Rev. 2.  NRC’s pleading standards require a petitioner to 

read the pertinent portions of the licensing request and supporting documents, including the 

FSAR and ER, state the applicant’s position and the petitioner’s opposing view, and explain why 

it has a disagreement with the applicant.  Final Rule, 54 Fed. Reg. at 33,170 (Aug. 11, 1989); 

Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 1 and 2) CLI-01-24, 

54 NRC 349, 358 (2001).  Because the contention claims that the ER omits a discussion of the 

impacts from the water intake structure, but does not reference the pertinent portion of the ER 
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that discusses such impacts, the contention does not meet the requirements of 10 C.F.R. 

2.309(f)(1)(vi), and is therefore inadmissible. 

 In support of this contention, NIRS cites to only one reference.  The reference is to a 

“Notice of Intent to Sue for Failure to Comply with the Chesapeake 2000 Agreement, October 

29, 2008.”  Petition at 34.  However, NIRS does not explain how this reference relates to the 

contention, and NIRS does not cite any other reference, supporting document, or expert opinion 

to support its assertion that the mechanical stress of the intake structures at Calvert Cliffs Units 

1 and 2, the intake structure for the proposed unit, and the intake structures associated with the 

LNG terminal and tankers are cumulative in a manner that merits analysis in addition to the 

analysis already present in the ER.  A “bald assertion that a matter ought to be considered or 

that a factual dispute exists . . . is not sufficient;” rather, “a petitioner must provide documents or 

other factual information or expert opinion that set forth the necessary technical analysis to 

show why the proffered bases support its contention.” Private Fuel Storage, L.L.C., LBP-98-7,

47 NRC at 180 (citing Georgia Tech Research Reactor, LBP-95-6, 41 NRC at 305) (A petitioner 

is obligated “to provide the [technical] analyses and expert opinion” or other information 

“showing why its bases support its contention.”))  The Notice of Intent to Sue describes how 

Chesapeake Bay water quality has diminished over time, but it provides no discussion of or 

support for a contention based on impacts from the water intake structures at the Calvert Cliffs 

existing or proposed units, or at the LNG terminal.  NIRS Exhibit 14.  NIRS must provide support 

for the assertions it makes upon which its claim of omission relies.  Without providing supporting 

sources or expert opinion for the assertions in this contention, NIRS has not met the 

requirements of 10 C.F.R. § 2.309(f)(1)(v), and this contention is inadmissible. 

 F. Proposed Contention 6A:
The application is deficient in its discussion of high-level radioactive 
waste that would be generated by Calvert Cliffs-3.  Failure to evaluate 
whether and in what time frame spent fuel generated by Calvert Cliffs Unit 
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3 can be safely disposed of.  The ER for the Calvert Cliffs Unit 3 COLA is 
deficient because it fails to discuss the environmental implications of the 
lack of options for permanent disposal of the irradiated (i.e. spent) fuel 
that will be generated by the proposed new reactor if built and operated. . 
. . The ER for the proposed new reactor does not contain any discussion 
of the environmental implications of the lack of options for permanent 
disposal of the irradiated fuel to be generated by Calvert Cliffs Unit 3.
Therefore, it is fatally deficient.  Petition at 35. 

 The Petitioner indicates that the proposed contention is directed towards the 

environmental impacts of the proposed new reactors. Id.  The Petitioner argues that the Waste 

Confidence decision applies only to plants which are currently operating, not new plants. Id. at 

37.  The Petitioner further asserts that the Commission has given no indication that it has 

confidence that repository space will be available for high level radioactive waste from new 

reactors licensed after December 1999. Id.  The Petitioner also claims that the Commission no 

longer has confidence in the likelihood that more than one repository will be licensed. Id.  The 

Petitioner argues further that the capacity of the proposed repository at Yucca Mountain, 

Nevada (63,000 metric tons of high-level waste and irradiated nuclear fuel) is too small to 

accommodate even the waste generated by currently operating reactors and cannot 

accommodate the waste that would be generated at new reactors. Id. at 38-41.  The Petitioner 

therefore asserts that spent fuel may sit at the proposed reactor site for an indefinite period of 

time, and conclude that “[t]he environmental impacts of such indefinite [spent fuel] storage must 

be evaluated before a Combined Operating License can be granted.” Id. at 43-44. 

 The Staff opposes admission of Proposed Contention 6-A, as it is an impermissible 

attack on the Commission’s regulations.  See 10 C.F.R. § 2.335; Entergy Nuclear Vermont 

Yankee LLC (Vermont Yankee Nuclear Power Station) and Entergy Nuclear Generation Co. 

(Pilgrim Nuclear Power Station), CLI-07-3, 65 NRC 13, 17-18 and n.15 (2007); Dominion 

Nuclear Connecticut Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 NRC 

349, 364 (2001); see also Dominion Nuclear North Anna, LLC (Early Site Permit [ESP] for the 
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North Anna site), LBP-04-18, 60 NRC 253, 268-70 (2004) (holding inadmissible an essentially 

identical set of contentions in the North Anna ESP proceeding, as impermissibly challenging the 

NRC’s regulations); Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant, 

Units 2 and 3), LBP-08-21, 67 NRC __ (2008) (slip op. at 39) (holding that many other licensing 

boards have considered identical contentions and squarely rejected them).  As explained by the 

Board in the North Anna ESP proceeding, “[t]he matters the Petitioners seek to raise have been 

generically addressed by the Commission through the Waste Confidence Rule which states: 

 [T]he commission believes there is reasonable assurance that at 
least one mined geological repository will be available within the 
first quarter of the twenty-first century, and sufficient repository 
capacity will be available within 30 years beyond the licensed life 
for operation of any reactor to dispose of the commercial high-
level waste and spent fuel originating in such reactor and 
generated up to that time. 

10 C.F.R. § 51.23(a) (emphasis added).  Furthermore, when the Commission amended this rule 

in 1990, it clearly contemplated, and intended to include, waste produced by a new generation 

of reactors.”  North Anna ESP Site, LBP-04-18, 60 NRC at 269 (citing 55 Fed. Reg. 38,474, 

38,504 (Sept. 18, 1990) (“The availability of a second repository would permit spent fuel to be 

shipped offsite well within 30 years after expiration of [the current fleet of] reactors’ [operating 

licenses].  The same would be true of the spent fuel discharged from any new generation of 

reactor designs.”); see also id. at 38,501-04.).  Accordingly, Proposed Contention 6-A 

impermissibly attacks the Commission’s regulations and is inadmissible.  See North Anna ESP 

Site, LBP-04-18, 60 NRC at 269. 

 G. Proposed Contention 6B:
The application is deficient in its discussion of high-level radioactive waste that 
would be generated by Calvert Cliffs-3. (Petition at 35).  Even if the Waste 
Confidence Decision applies to this proceeding, it should be reconsidered.
(Petition at 44).  Even if the Waste Confidence Decision applies to this 
proceeding, it should be reconsidered, in light of significant and pertinent 
unexpected events that raise substantial doubt about its continuing validity, i.e., 
the increased threat of terrorist attacks against U.S. facilities. Id.
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 The Staff opposes admission of Proposed Contention 6-B, as it is an impermissible 

attack on the Commission’s regulations and it is outside the scope of this proceeding. See 10 

C.F.R. § 2.335; Vermont Yankee and Pilgrim, CLI-07-3, 65 NRC at 17-18 and n.15; Millstone,

CLI-01-24, 54 NRC at 364; see also Dominion Nuclear North Anna, LLC (Early Site Permit 

[ESP] for the North Anna site), LBP-04-18, 60 NRC 253, 268-70 (2004) (holding inadmissible an 

essentially identical set of contentions in the North Anna ESP proceeding, as impermissibly 

challenging the NRC’s regulations); Progress Energy Carolinas, Inc. (Shearon Harris Nuclear 

Power Plant, Units 2 and 3), LBP-08-21, 67 NRC __ (2008) (slip op. at 39) (holding that many 

other licensing boards have considered identical contentions and squarely rejected them).  The 

Commission’s rules provide as follows: 

[W]ithin the scope of the generic determination in [§ 51.23(a)], no 
discussion of any environmental impact of spent fuel storage in 
reactor facility storage pools or independent spent fuel storage 
installations (ISFSI) for the period following the term of the . . . 
reactor combined license . . . for which application is made, is 
required in any environmental report [or] environmental impact 
statement . . . prepared in connection with the issuance . . . of a 
combined license for a nuclear power reactor under [part 52]. 

10 C.F.R. § 51.23(b).  Since no discussion of this matter is required in this proceeding pursuant 

to Section 51.23(b), this aspect of Proposed Contention 6-B is not within the scope of this 

proceeding; thus the Petitioner fails to satisfy the contention requirements of 10 C.F.R. 

§ 2.309(f)(1)(iii). 

The Commission has provided litigants in an adjudicatory proceeding subject to 

10 C.F.R. Part 2 the opportunity to request that a Commission rule or regulation “be waived or 

an exception made for the particular proceeding.” 10 C.F.R. § 2.335(b). The Commission has 

specified that “[t]he sole ground for petition of waiver or exception is that special circumstances 

with respect to the subject matter of the particular proceeding are such that the application of 

the rule or regulation . . . would not serve the purposes for which the rule or regulation was 
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adopted.” Id. The Commission requires that any request for such waiver or exception “be 

accompanied by an affidavit that identifies . . . the subject matter of the proceeding as to which 

application of the rule or regulation . . . would not serve the purposes for which the rule or 

regulation was adopted.” Id.  Additionally, “[t]he affidavit must state with particularity the special 

circumstances alleged to justify the waiver or exception requested.” Id.

The Petitioner has failed to establish that it meets any of the requirements imposed by 

the Commission on litigants wishing that a rule be waived or an exception granted. See Petition

at 44-47.  The Petitioner has failed to establish that application of the Waste Confidence Rule in 

this particular proceeding would not serve the purpose for which the rule was adopted.  To the 

contrary, 10 C.F.R. § 51.23 reflects, on its face, that the rule was designed to dispense with the 

need for NRC adjudications to address the impacts associated with the ultimate disposal of 

spent fuel and high-level waste.  This is precisely the function it serves applied to the present 

proceeding.

In view of the foregoing, Proposed Contention 6-B and its supporting bases raise an 

issue that is not within the scope of this proceeding, and it impermissibly seeks to challenge a 

Commission regulation. See 10 C.F.R. §§ 2.309(f)(1)(iii), § 2.335; Vermont Yankee and Pilgrim,

CLI-07-3, 65 NRC at 17-18 and n.15; Millstone, CLI-01-24, 54 NRC at 364.  Absent a showing 

of “special circumstances” under 10 C.F.R. § 2.335(b), which the Petitioner has not made, this 

matter must be addressed through Commission rulemaking, and be found inadmissible here.

See North Anna ESP Site, LBP-04-18, 60 NRC at 269-270. 

 H. Proposed Contention 7:
The Application to build and operate Calvert Cliffs Nuclear Power Plant 
Unit 3 violates the National Environmental Policy Act by failing to 
address the environmental impacts of the waste that it will generate in 
the absence of licensed disposal facilities or capability to isolate the 
radioactive waste from the environment.  The Environmental Report 
does not address the environmental, environmental justice, health, 
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safety, security, or economic consequences that will result from lack of 
permanent disposal for the radioactive waste generated. 

 The Staff opposes the admission of this contention because NIRS raises an 

impermissible attack on a Commission rule.  10 C.F.R. § 2.335.  This contention is also 

inadmissible because it does not include references to specific portions of the application, 

including the ER, which are relevant to the information that the Petitioner believes that the 

application omitted.  The contention fails to identify how the alleged omission is a relevant 

matter required by law.  10 C.F.R. § 2.309(f)(1)(vi).  This contention is also inadmissible 

because it does not provide a concise statement of the alleged facts or expert opinions which 

support the Petitioner’s position on the issue and on which the Petitioner intends to rely at 

hearing, together with references to the specific sources and documents on which the Petitioner 

intends to rely to support its position on the issue.  10 C.F.R. § 2.309(f)(1)(v).  The contention is 

inadmissible because it does not demonstrate that an issue raised herein is material to the 

findings that the NRC must make to support the action that is involved in the proceeding.

10 C.F.R. § 2.309(f)(1)(iv). 

The Petitioner concedes that Contention 7 raises a challenge to a Commission rule by 

challenging Table S-3 of 10 C.F.R. § 51.51.  Petition at 47, n. 7.  Moreover, the Petition does 

not meet the criteria for properly challenging a rule under the provisions of 10 C.F.R. § 2.335.  In 

summary, section 2.335 requires: 

(1) A party to an adjudicatory proceeding may petition for a rule waiver or exception;

(2) That special circumstances with respect to the subject matter of the particular 
proceeding are such that the application of the rule would not serve the purposes for which it 
was adopted; 

(3) The petition is accompanied by an affidavit that identifies the specific aspect or 
aspects of the subject matter of the proceeding as to which the application of the rule would not 
serve the purposes for which the rule was adopted; and 

(4) The affidavit must state with particularity the special circumstances alleged to justify 
the waiver or exception requested. 
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NIRS has not shown that special circumstances exist with this application in this 

proceeding, or that Table S-3 would not serve the purposes for which it was adopted.  The 

Petition only mentions “new and significant information” but does not identify what the new and 

significant information is, or how it creates special circumstances that exist in this proceeding 

but not in other proceedings.  Petition at 47 n. 7.  NIRS includes the unsigned affidavit of Diane 

D’Arrigo.  The affidavit contains a discussion of low level waste along with Ms. D’Arrigo’s 

unsupported assumption that no storage facility will be available for low level waste even in a 

long term period.  However, the only reference to the Commission’s rules in the affidavit is a 

reference to 10 C.F.R. Part 61.  D’Arrigo Affidavit at 3.  As such, even if the affidavit were 

properly signed, it would be insufficient to support a petition under 10 C.F.R. § 2.335 for waiver 

of or exception to a rule since it neither asks for a waiver or identifies a rule to waive.

 The Petition claims  that “the applicant provides no detail regarding the ongoing onsite 

management and potential impact from permanent or very long term- storage of all the B, C and 

>C radioactive waste from operations on the site of generation.”  Petition at 48.  In support of 

this claim of omission, NIRS cites only Sections 3.5 (general description of radwaste system 

and source term) and 3.5.4 (solid radioactive waste system) of the ER.  A petitioner is required 

to read and cite the pertinent portions of the FSAR and the ER.  NIRS does not indicate that it 

reviewed any other portions of the ER.  Even when read with the unsigned affidavit of Ms. 

D’Arrigo, the affidavit does not cite any additional sections of the ER.  Specifically, NIRS does 

not cite or reference the discussion in the ER in Sections 3.5.4.3 (solid waste storage system), 

3.5.4.4 (expected volumes), Table 3.5-10 (regarding waste volumes), 3.8.3 (low level waste 

packaging and shipment), Table 3.8-1 (annual generated volumes and shipments), 5.4 

(radiological impacts of normal operations), 5.4.1.3 (direct radiation from station operations), 

and 5.7.6 (radioactive wastes).  NRC’s pleading standards require a petitioner to read the 
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pertinent portions of the licensing request and supporting documents, including the FSAR and 

ER, state the applicant’s position and the petitioner’s opposing view, and explain why it has a 

disagreement with the applicant.  Final Rule, 54 Fed. Reg. at 33,170 (Aug. 11, 1989); Dominion 

Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 1 and 2) CLI-01-24, 54 NRC 

349, 358 (2001).  Because the contention claims that the ER omits a discussion of the impacts 

from the long term storage of low-level radioactive waste, but does not reference the pertinent 

portions of the ER that discuss LLRW, NIRS does not demonstrate that there is an omission in 

the ER given its discussion of the quantity of LLRW, rate of waste generation, quality of LLRW, 

storage capacity of the proposed facility, design of the storage, or analysis of radiation dose.

Thus, the contention does not meet the requirements of 10 C.F.R. 2.309(f)(1)(vi), and is 

therefore inadmissible. 

 Further this contention does not provide a concise statement of the alleged facts or 

expert opinions which support the Petitioner’s position on the issue and on which the Petitioner 

intends to rely at hearing, together with references to the specific sources and documents on 

which the Petitioner intends to rely to support its position on the issue.  10 C.F.R. 2.309(f)(1)(v).

The contention assumes that no offsite disposal facility will ever be available or will not be 

available for a long period of time.  “No explanation is offered for how the applicant will meet this 

plan [for offsite disposal] in the absence of a licensed disposal site.  Applicants apparently 

assume that they will be able to send its Class B, C, and Greater-Than-Class-C radioactive 

waste offsite.”  Petition at 49.  The Petition further states, “[t]hus it is reasonable to expect that 

all Class B, C, and Greater-than-C radioactive waste from the proposed Calvert Cliffs Unit 3 

nuclear reactor will remain onsite indefinitely.”  NIRS does not offer a reference, source, or 

expert opinion to support this assumption underlying its contention.  A “bald assertion that a 

matter ought to be considered or that a factual dispute exists . . . is not sufficient;” rather, “a 

petitioner must provide documents or other factual information or expert opinion that set forth 
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the necessary technical analysis to show why the proffered bases support its contention.”

Private Fuel Storage, L.L.C., LBP-98-7, 47 NRC at 180 (citing Georgia Tech Research Reactor,

LBP-95-6, 41 NRC at 305) (A petitioner is obligated “to provide the [technical] analyses and 

expert opinion” or other information “showing why its bases support its contention.”))  Although a 

“Declaration of Diane D’Arrigo” was filed by NIRS, it is unsigned, provides no more support for 

the assumption than the Petition, and is not referenced in the Petition in support of this 

contention.  NIRS must provide support for the assertions it makes upon which its claim of 

omission relies.  Without the proper support, this contention is not admissible pursuant to 10 

C.F.R. 2.309(f)(1)(v). 

 The Petition provides one additional issue in support of this contention where it states,  

“The Environmental Report should also evaluate the impacts of licensing the site itself under 10 

CFR Part 61” Petition at 50.  The Board in the recent North Anna proceeding analyzed a similar 

claim in that proceeding, finding: 

[The Petitioner] assumes that, if [the Applicant] cannot find an off-
site disposal facility for the LLRW generated by its existing 
reactors and proposed Unit 3, [the Applicant] might eventually 
need a permit under Part 61 for the extended on-site storage of 
LLRW.  In [the Petitioner’s] view, long-term storage on site is 
equivalent to disposal.  We doubt that this theory is correct.  A 
Part 61 permit for the land disposal of radioactive waste is 
required for those who ‘receive from others, possess and dispose 
of wastes containing or contaminated with source, byproduct or 
special nuclear material.’ [citation omitted]  Thus, the Part 61 
regulations apply to disposal of LLRW, not to storage, and the 
possibility that storage may last longer than originally planned 
would not necessarily constitute disposal. 

North Anna Unit 3, LBP-08-15, slip op. at 26.  As the Board in the North Anna proceeding 

concluded, the nature of this issue at present is too speculative and therefore is not material to 

the findings that the NRC must make to support the action that is involved in the present 

proceeding.  Thus, the contention is not admissible based upon this issue pursuant to 10 C.F.R. 

§ 2.309(f)(1)(iv). 
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VI. NIRS’ PROVIDES REASONABLE JUSTIFICATION TO EXTEND THE TIME TO 
INTERVENE

 The Petition notes that it is based on the application materials posted on the NRC’s 

website, but takes exception with the unavailability of application materials that were submitted 

to the NRC but which were not available for review.  Petition 4-5.  In analyzing this issue, 

highlights of the submissions and notice of hearing period are helpful:14

June 12, 2008 Responses to environmental requests for additional information (RAIs) 
submitted on DVDs.  The files did not meet NRC formatting guidelines, 
therefore the contents of the disks were not put in ADAMS.  The cover 
letter was placed in ADAMS and copies of the disks were available from 
the NRC File Center. 

August 1, 2008 Submittal of Revision 3 to the COL application.  The packing slip was 
incorrect.  The files were not placed in ADAMS.  The cover letter can be 
accessed using ML082770641. 

August 20, 2008 Submittal of corrections to Revision 3 to the application.  The packing slip 
was incorrect.  The cover letter can be accessed using ML082390786. 

September 12, 2008 Submittal of corrected Revision 3 to the COL application.  The files on the 
DVDs were not formatted correctly.  The cover letter and files were not 
placed in ADAMS.

September 26, 2008 Notice of Hearing published in the Federal Register

October 10, 2008 Responses to environmental RAIs submitted on DVDs as replacements 
for disks submitted June 12, 2008.  The files were not added to ADAMS 
because the disks contained data and/or executable files which are not 
supported by ADAMS.  A copy of the cover letter is available in ADAMS 
using ML082950642 and copies of the disks are available from the NRC 
File Center. 

October 13, 2008 Submittal of Revision 3 to the COL application.  The files on the DVDs 
were not formatted correctly.  The cover letter and files were not placed in 
ADAMS.

                                                

14 See Attachment 1: Affidavit of John Rycyna.  Mr. Rycyna is the Lead Project Manager.  His 
affidavit supports the highlights of the submissions provided herein. 



- 51 - 

October 31, 2008 Submittal of Revision 3 to the COL application.  The packing slip was 
incorrect.  The cover letter and files were not placed in ADAMS. 

November 25, 2008 Period to petition for leave to intervene ends. 

December 4, 2008 Submittal of corrected DVDs for Revision 3 to the application.  The 
submittal could not complete processing based on file naming conflicts.
At the time of drafting this Response, the files for Revision 3 to the COLA 
are not available to the public. 

 Normally, information submitted by an applicant after the expiration of the filing period 

provided in a notice of hearing is subject to the late filed contention requirements of 10 C.F.R. 

§ 2.309(c) and (f)(2).  This rule provides that non-timely petitions and contentions must address 

additional balancing factors not applicable to timely filed petitions.  While some of the 

applicant’s submissions the Petitioner claims were not available could have been obtained from 

the Public Document Room, Revision 3 of the application has not been available since its initial 

submission on August 1, 2008.  As shown in the chronology above, the public files for Revision 

3 would likely have been available during the period provided for filing timely petitions in this 

proceeding if there had not been difficulties with the files.  In order to ensure fairness, NIRS 

could be allowed to modify or add contentions based strictly on new information in Revision 3.

Under the specific circumstances in this case, the Staff would have no objection to allowing 

NIRS time to amend its Petition.  The time period should commence from the time that the Staff 

is able to make Revision 3 of the application available in ADAMS.  Any amendment to the 

contentions should be limited to the information that has changed in Revision 3 of the 

application because the unchanged information was available during the period allowed by the 

Notice of Hearing for filing petitions. 
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CONCLUSION

In view of the foregoing, NIRS has demonstrated representational and organizational 

standing to intervene in this proceeding.  However, as discussed above, Beyond Nuclear, Public 

Citizen, So MD CARES and MD PIRG have not.  The present Petition, however, should be 

denied because, pursuant to the requirements of 10 C.F.R. § 2.309(f)(1), NIRS has not 

submitted an admissible contention. 

Because of various delays in making public the most current version of the Application, 

the Staff does not oppose granting NIRS an extension of time to amend its Petition, so long as 

that amendment is limited to changes in the not-yet-public revision.  Any other changes should 

be governed by the requirements of 10 C.F.R. § 2.309(c) and (f)(2). 

Respectfully submitted, 

/Signed (electronically) by/

James P. Biggins 
Adam S. Gendelman 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-6305/(301) 415-8445 
James.Biggins@nrc.gov
Adam.Gendelman@nrc.gov

Dated at Rockville, Maryland 
this 15th day of December, 2008 
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UNITED STATES OF AMERICA 

 NUCLEAR REGULATORY COMMISSION 

 BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of  )           
  ) 
CALVERT CLIFFS 3 NUCLEAR PROJECT, LLC, )  
AND UNISTAR NUCLEAR OPERATING   )           Docket No.  52-016-COL                     
SERVICES, LLC  ) 
  )  
(Calvert Cliffs Nuclear Power Plant, Unit 3)              )   

AFFIDAVIT OFJOHN RYCYNA IN SUPPORT OF THE NRC STAFF’S ANSWER TO PETITION

 I, John Rycyna, do hereby state as follows: 

1. I am employed as a Project Manager in the EPR Projects Branch 1 of the 

Division of New Reactor Licensing in the Nuclear Regulatory Commission’s (NRC) Office of 

New Reactors.  I serve as Lead Project Manager for the NRC’s review of the Combined License 

Application submitted by UniStar Nuclear Operating Services, LLC and Calvert Cliffs 3 Nuclear 

Project, LLC, at issue in this proceeding. 

2. I have knowledge of the facts asserted in the “NRC Staff’s Answer to Petition to 

Intervene in Docket No. 52-016, Calvert Cliffs-3 Nuclear Power Plant Combined Construction 

and License Application.”  The information provided in the highlights of the submissions and 

notice of hearing period found in Part VI. “NIRS Provides Reasonable Justification to Allow 

Additional Time to Revise or Submit New Contentions” is accurate and complete to the best of 

my knowledge and belief. 
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3. I hereby certify under penalty of perjury that the foregoing is true and complete to 

the best of my knowledge, information, and belief. 

Executed in Accord with 10 CFR § 2.304(d) 

      John Rycyna 
      Lead Project Manager, EPR Projects Branch 1 
      Division of New Reactor Licensing 
      U.S. Nuclear Regulatory Commission 
      Mail Stop T-7 E-18    
      Washington, DC 20555-0001 
      (301) 415-4122 
      John.Rycyna@nrc.gov 
Executed in Rockville, MD 
this 15th day of December, 2008 
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 NUCLEAR REGULATORY COMMISSION 

 BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of  )           
  ) 
CALVERT CLIFFS 3 NUCLEAR PROJECT, LLC, )  
AND UNISTAR NUCLEAR OPERATING   )           Docket No.  52-016-COL                     
SERVICES, LLC  ) 
  )  
(Calvert Cliffs Nuclear Power Plant, Unit 3)              ) 

CERTIFICATE OF SERVICE

I hereby certify that copies of the “NRC STAFF’S ANSWER TO PETITION TO INTERVENE IN 
DOCKET NO. 52-016, CALVERT CLIFFS-3 NUCLEAR POWER PLANT COMBINED 
CONSTRUCTION AND LICENSE APPLICATION,” and “AFFIDAVIT OFJOHN RYCYNA IN 
SUPPORT OF THE NRC STAFF’S ANSWER TO PETITION” have been served on the following 
persons by Electronic Information Exchange on this 15th day of December, 2008: 

Administrative Judge 
Ronald M. Spritzer, Chair 
Atomic Safety and Licensing Board Panel 
Mail Stop: T-3F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail: rms4@nrc.gov 

Office of Commission Appellate 
   Adjudication 
Mail Stop O-16C1 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail:OCAAmail@nrc.gov

Administrative Judge 
Gary S. Arnold  
Atomic Safety and Licensing Board Panel 
Mail Stop: T-3F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail: gxa1@nrc.gov 

Office of the Secretary 
ATTN: Docketing and Service 
Mail Stop: O-16C1 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail: HEARINGDOCKET@nrc.gov 

Administrative Judge 
William W. Sager 
Atomic Safety and Licensing Board Panel 
Mail Stop: T-3F23 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail: wws1@nrc.gov 

David A. Repka, Esq. 
Tyson R. Smith, Esq. 
Emily J. Duncan, Esq. 
Winston & Strawn LLP 
1700 K St. NW 
Washington, DC 20006 
E-mail: drepka@winston.com 
E-mail: trsmith@winston.com 
E-mail: ejduncan@winston.com 
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Carey W. Fleming, Esq. 
Unistar Nuclear Energy, LLC 
750 E. Pratt Street 
Baltimore, MD 21202 
E-mail: Carey.Fleming@constellation.com 

Michael Mariotte 
Nuclear Information and Resource Service 
6930 Carroll Avenue, Suite 340 
Takoma Park , MD 20912 
E-mail: nirsnet@nirs.org 

/Signed (electronically) by/

James P. Biggins 
Adam S. Gendelman 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-6305/(301) 415-8445 
James.Biggins@nrc.gov
Adam.Gendelman@nrc.gov

Dated at Rockville, Maryland 
this 15th day of December, 2008 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

CALVERT CLIFFS 3 NUCLEAR PROJECT, LLC,  
AND UNISTAR NUCLEAR OPERATING SERVICES, LLC 
(Calvert Cliffs Nuclear Power Plant, Unit 3) 

Docket No. 52-016-COL 

______________________________________________________________________________

JOINT INTERVENORS REPLY TO NRC STAFF’S ANSWER TO PETITION TO 
INTERVENE AND APPLICANTS’ ANSWER TO PETITION TO INTERVENE 

______________________________________________________________________________

Joint intervenors hereby reply to NRC staff’s answer to petition to intervene and to Applicants’ 

answer to petition to intervene, both filed on December 15, 2008. 

THIS BRIEF CORRECTS NRC-IDENTIFIED SHORTCOMINGS WITH STANDING 

STATEMENTS IN JOINT INTERVENORS PETITION TO INTERVENE 

We apologize for some errors in our initial petition filing and for our unfamiliarity with the 

NRC’s new (new to us, anyway) electronic filing system and its procedures. 

To clarify, Nuclear Information and Resource Service (NIRS), Beyond Nuclear, Public Citizen 

Energy Program and Southern Maryland Citizens’ Alliance for Renewable Energy Solutions 

(SOMDCARES) petition to intervene in the Combined Construction and License 

Application (COLA) by Calvert Cliffs 3 Nuclear Project LLC and UniStar Nuclear Operating 

Services LLC for the proposed Calvert Cliffs-3 nuclear reactor. This is Docket Number 52-016. 

We petition to intervene on behalf of ourselves and our members and staffs in the area that could 

be affected by this nuclear reactor. 
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We regret that Maryland PIRG was inadvertently listed in one part of our original petition in 

place of SOMDCARES. That was a “cut-and-paste” typo, and we apologize for missing that. 

Nuclear Information and Resource Service 

The NRC has acknowledged that NIRS has standing to participate in this proceeding. 

Other Petitioners 

At the time of our initial filing, only NIRS (through designated pro se representative Michael 

Mariotte) had successfully sought and successfully installed a digital certificate for this 

proceeding. Thus, the joint petition was submitted through his digital certificate and was signed 

only by him. We apologize for not understanding this was insufficient to show standing for the 

other organizations. The representatives of the other petitioners have since sought, and are 

working on installing, their own digital certificates. However, Allison Fisher of Public Citizen 

has not yet been able to successfully install her digital certificate. Therefore, her Notice of 

Appearance and a declaration are being submitted through NIRS’ digital certificate along with 

this brief. Other Notices of Appearance for each petitioner are being filed separately, in 

accordance with the ASLB order of December 12, 2008. All petitioners are being represented pro 

se by authorized members of their organizations. 

Beyond Nuclear 

NRC objects to Beyond Nuclear’s on the ground that it did not properly join in the petition, 

based on the fact that only NIRS (through representative Michael Mariotte) “signed” the original 

petition. Otherwise, NRC says Beyond Nuclear would have received standing based on the 

declarations from its members Kevin Kamps, Cynthia B. Peil and William Louis Peil. 
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Beyond Nuclear, through its authorized representative Paul Gunter, is now signing this rely brief. 

In addition, Beyond Nuclear seeks organizational standing. Paul Gunter for Beyond Nuclear now 

has an electronic digital certificate. Its address is 6930 Carroll Avenue, Suite 400, Takoma Park, 

MD 20912. Because this is located in the same office building as NIRS, for which NRC has 

acknowledged organizational standing, we ask that Beyond Nuclear be granted organizational 

standing as well. 

Public Citizen Energy Program 

NRC objects to Public Citizen Energy Program’s standing based on the description we provided 

of this organization and its interest in this proceeding. Admittedly, the description we submitted 

was brief and perhaps insufficiently descriptive. We amend that description with the following 

clarification of Public Citizen Energy Program’s longstanding interest and involvement in 

nuclear power and nuclear safety issues: 

Public Citizen Energy Program has worked on nuclear safety issues and has been an advocate for 

safety for 35 years.  During that time, we have provided research and analysis on nuclear safety 

issues to our membership of over 100,000 citizens nationwide as well as the public interest and 

environmental communities, media and lawmakers.   

Publications have included: 

Nuclear Power Can’t Stand the Heat 

http://www.citizen.org/documents/HotNukesFactsheet.pdf

Tritium Leaks at Nuclear Power Plants Contaminate Groundwater 

http://www.citizen.org/cmep/energy_enviro_nuclear/nuclear_power_plants/reactor_safety/article
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s.cfm?ID=15089

Corrosive Culture: The Davis Besse lesson: You just can’t trust the NRC 

http://www.citizen.org/cmep/energy_enviro_nuclear/nuclear_power_plants/reactor_safety/article

s.cfm?ID=7625

The Myth of Nuclear Safety 

http://www.citizen.org/cmep/energy_enviro_nuclear/nuclear_power_plants/reactor_safety/article

s.cfm?ID=4454

More Publications are available upon request. 

We have attended Nuclear Regulatory Commission meetings and provided comments on several 

rules and issues before the NRC including:

Comments on Proposed Rule to Maintain Status Quo With Regards 

Protection Level of Nuclear Facilities Against Terrorism 

http://www.citizen.org/documents/CBG-PublicCitizenComments.pdf

Comments on the Proposed Rule to Amend Regulations for the Protection of Safeguards 

Information (RIN 3150-AH57) 

http://www.citizen.org/documents/sgicomments.pdf

COMMENTS ON FEDERAL REGISTER NOTICE DATED FEBRUARY 28, 2005 

(VOLUME 70, NUMBER 38) PAGE 9682: “Station Blackout Risk Evaluation for Nuclear 

Power Plants (Draft),” January 2005 

http://www.citizen.org/cmep/energy_enviro_nuclear/nuclear_power_plants/reactor_safety/article

s.cfm?ID=13301
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Comments regarding June 3, 2003 Federal Register notice, page 33209: “Notice of Intent to 

Prepare an Environmental Impact Statement for the License Renewal of Nuclear Power 

Plants and to Conduct Scoping Process 

http://www.citizen.org/documents/licensingcomments.pdf

Public Citizen Energy Program’s offices are located at 215 Pennsylvania Avenue, SE –

Washington, DC 20003, approximately 50 miles from the Calvert Cliffs Nuclear Power Plant in 

Lusby, Maryland. Phone number is 202-546-4996. 

Public Citizen’s authorized representative is Allison Fisher. She has signed this reply brief. 

SOMDCARES

NRC objects to SOMDCARES’ standing based on an error in the declaration of Steven W. 

Warner, which misidentified his support as for NIRS in one place in the declaration, rather than 

SOMDCARES (although the declaration did correctly state SOMDCARES elsewhere in his 

statement). Again, this was a “cut-and-paste” typo, and we apologize. We have attached an 

amended declaration from Mr. Warner. The authorized representative for SOMDCARES is June 

Sevilla, a member of the organization. She has signed this reply brief. She resides at 3086 

Calvert Blvd, Lusby MD and her mailing address is P.O. Box 354, Solomons, MD 20688. Her 

phone number is 410-326-7166 and her e-mail address is qmakeda@chespeake.net

We request that the ASLB advise us, should more than one petitioner be granted standing in this 

proceeding, how we should submit our briefs and any other materials. For clarity’s sake, we 
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would seek to have only one of Joint Intervenors submit through the EIE system on behalf of all 

Joint Intervenors, although we will have each of the Joint Intervenors “sign” each brief. 

However, if the ASLB would prefer that we submit four separate copies of each brief, through 

each intervenors’ digital certificate, we could do that. 

UNISTAR’S PROPOSED STANDING CRITERIA MUST BE REJECTED 

UniStar Nuclear Energy’s (UniStar) proposed standing criteria, which would deny standing to all 

joint intervenors, must be rejected by the ASLB. If adopted, these criteria would effectively 

preclude any public intervention before any proposed nuclear reactor--which is demonstrably 

counter to the intent of 10 CFR 52, which clearly offers an opportunity for public adjudicatory 

hearings on a new reactor application. 

As the NRC Staff itself recognizes, the NRC has a long-standing “proximity presumption” of 

standing in reactor licensing proceedings for persons “who reside in or frequent the area within a 

50-mile radius” of a proposed plant. NRC Staff’s Answer to Petition to Intervene in Docket No. 

52-016, Calvert Cliffs-3 Nuclear Power Plant Combined Construction and License Application 

(“Staff’s Answer) at 7. (quoting Fla. Power & Light Co. (Turkey Point Nuclear Generating 

Plant, Units 3 and 4), LBP-01-06, 53 NRC 138, 148 (2001)). See also, Florida Power & Light 

Co. (St. Lucie Nuclear Plant, Units 1 and 2), LBP-08-14, 2008 NRC LEXIS 90 at *18 (Aug. 15, 

2008) (the ASLB has “used a proximity presumption when resolving issues of standing for cases 

involving reactor licensing”); Dominion Nuclear Connecticut, Inc. (Millstone Power Station, 

Unit No. 3), LBP-08-09, 2008 NRC LEXIS 76 at *7 (June 4, 2008) (“a petitioner's proximity to 
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the facility in question provides for a so-called presumption that a petitioner has standing to 

intervene without the need to specifically plead injury, causation, and redressability if the 

petitioner lives within, or otherwise has frequent contacts with, the zone of possible harm from 

the nuclear reactor or other source of radioactivity") (internal quotations omitted); Crow Butte 

Resources, Inc. (License Amendment for the North Trend Expansion Project), LBP-08-06, 67 

NRC 241, 272 (2008) (“In nuclear power reactor construction permit and operating license 

proceedings, showing proximity within 50 miles of a plant is often enough on its own to 

demonstrate standing”); Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Unit 

1), LBP-07-11, 66 NRC 42, 52 (2007) (“Commission case law has established a "proximity 

presumption," whereby an individual may satisfy these standing requirements by demonstrating 

that his or her residence or activities are within the geographical area that might be affected by 

an accidental release of fission products, and in proceedings involving nuclear power plants this 

area has been defined as being within a 50-mile radius of such a plant”); Virginia Electric and 

Power Co., (North Anna Nuclear Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56 

(1979) (“close proximity [to a facility] had always been deemed to be enough, standing alone, to 

establish the requisite interest” to confer standing). 

 This presumption has been consistently recognized with approval by the Commission. 

See, e.g., Georgia Power Co. (Vogtle Electric Generating Plant), CLI-93-16, 38 NRC 25, 34 

(1993) (“[T]he Commission generally has recognized a presumption in favor of standing for 

those petitioners who have sufficient contacts within the geographic area that could be affected 

by a release of fission products. . . . Especially given the possible health consequences of 

accidental releases, the siting of a plant in a petitioner’s environment maybe deemed a direct and 

present injury”) (citing Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 
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59, 74 (1978)); Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-

89-21, 30 NRC 325, 329 (1989) (“We have held that living within a specific distance from the 

plant is enough to confer standing on an individual or group in proceedings for construction 

permits, operating licenses, or significant amendment thereto[.] . . . [T]hose cases involved the 

construction or operation of the reactor itself, with clear implications for the offsite 

environment[.]”) 

 These cases make clear the Commission’s policy of granting standing in reactor licensing 

proceedings to all persons who live within 50 miles of the proposed plant.  The Commission 

recognizes that the “possible health consequences of accidental releases” clearly constitute such 

a “direct and present injury” to nearby residents that it is unnecessary to require every intervenor 

to establish the elements of injury causation, injury and redressability.  For a number of reasons, 

as discussed below, the Commission should not reconsider this policy .

The standard proposed by Unistar would effectively eliminate public hearings, contrary to 

the Commission’s intent. UniStar’s argument, when boiled down to its essence, states that the 

NRC’s long-standing policy (which NRC staff’s brief properly continues to support based on its 

support of standing to NIRS) of granting standing based on proximity to the proposed reactor 

should be overturned in favor of a new standard devised by UniStar that would declare that the 

core damage frequency from the EPR reactor UniStar proposes to build is so low “that the risk of 

the alleged harm is simply too speculative to support a concrete injury for standing purposes.” 

page 19. Obviously, if this standard were upheld, no intervention--and thus no meaningful public 

involvement in the NRC’s reactor licensing process--would be possible for any reactor design 

that could claim similar low risks. For this reason alone, the proposed criteria must be rejected, 
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because it is clearly the intent of the NRC and 10 CFR 52 to offer the public an opportunity for 

an adjudicatory hearing if admissible contentions are raised. 

However, there are additional reasons why UniStar’s proposed standing criteria must be rejected, 

and the NRC’s longstanding and precedent-supported criteria be adopted in this and all reactor 

licensing cases. 

Unistar misrepresents the case law on the degree of injury required for standing.  As

discussed in the attached declaration of Dr. Edwin S. Lyman, in characterizing the risk level that 

is sufficient to establish standing to participate in a legal case, Unistar's Answer makes a 

significant mathematical error by failing to use a common denominator in estimating the risk of 

injury as represented in the judicial decisions cited by Unistar.  As a result of its mistake, at page 

17, Unistar incorrectly claims that “under contemporaneous standing jurisprudence,” the 

increased risk of harm needed to establish injury-in-fact falls somewhere between 1 in 200,000 

and 1 in 21 million.  

  In Natural Resources Defense Council, Inc. v. U.S. Environmental Protection Agency,

440 F.3d 746, 484 (D.C. Cir. 2006) (“NRDC I”), the U.S. Court of Appeals for the D.C. Circuit 

found that a 1 in 21 million annual risk was insufficient to establish standing. That opinion was 

withdrawn in 2006 U.S. App. LEXIS 22512 (D.C. Cir. 2006), and the Court revisited the risk 

issued in Natural Resources Defense Council, Inc. v. U.S. Environmental Protection Agency, 464 

F.3d 1, 7 (D.C. Cir. 2006), reh’g en banc denied, 2007 U.S. App. LEXIS 3963 (D.C. Cir. Feb. 

21, 2007) (“NRDC II”).  In NRDC II, the Court found that a 1 in 200,000 lifetime risk was 

sufficient to establish standing.
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 A 1 in 200,000 lifetime risk corresponds to a 1 in 14 million annual risk for an average 

lifetime of 70 years.  There is almost no statistical difference between a 1 in 14 million annual 

risk and a 1 in 21 million annual risk, because the two values are within a factor of two of each 

other, i.e., are within the same order of magnitude.  (Any difference that is equal to or less than a 

factor of three is considered to be within an order of magnitude.)  

 Thus, if the court in NRDC believed that a 1 in 14 million annual risk was sufficient to 

confer standing, it is reasonable to infer that a 1 in 21 million risk would be sufficient to confer 

standing.

 The magnitude of an annual risk of a non-fatal skin cancer found by the court to be 

sufficient for standing in NRDC II was 1 in 14 million per year, or 7.14 x 10-8.  In its Answer, 

Unistar gives an estimate for large release frequency for internal, at-power events of 2.6x10-8 

per year.  These risk estimates are on the same order of magnitude, and therefore Petitioners 

should be given standing if the same quantitative standard is used as the standard used in NRDC 

II.

Core damage frequency is not the only possible means of radiation release; applicants have 

not quantified other risk elements 

“Core damage frequency” refers to the likelihood of a severe reactor accident that causes damage 

to the reactor core and subsequent release of radioactive materials to the environment. 



11

The applicants have not attempted to quantify the risks of other types of events and accidents that 

could cause a large release of radioactive materials to the environment. These include acts of 

terrorism and sabotage. Given Calvert Cliffs-3’s proximity to the seat of the federal government 

in Washington, DC, a strong argument could be made that this proposed reactor--which would be 

at the time of its completion the largest single nuclear reactor in the United States--could also 

become the most tempting terrorist target in the United States. While applicants certainly will 

take steps--indeed, are required to take steps--to attempt to minimize these risks, the fact remains 

that a risk of terror attack and/or sabotage exist, and that such acts could cause a release of 

radioactivity. Applicants have not quantified these risks, if indeed they are even quantifiable. 

Joint Intervenors submit that these risks should be seen as orders of magnitude larger than the 

risk of a more “normal” catastrophic accident. 

The Calvert Cliffs-3 reactor would produce large quantities of lethal high-level radioactive 

waste. This waste would initially be placed in a cooling pool at the reactor site. Accidents at 

cooling pools resulting in large radiation release can occur, as can acts of terror or sabotage. 

Applicants have not quantified the risks of an accident or outside event resulting in such release 

at the Calvert Cliffs-3 cooling pool. Joint Intervenors submit such the risk of an accident or 

outside event affecting the cooling pool is orders of magnitude larger than the risk of an 

accidental core damage event. 

The current reactors at Calvert Cliffs move some of their high-level waste, after some years of 

cooling, to dry cask storage outside containment. These air-cooled casks are built to be robust, of 

course, but they too are subject to potential accidents, acts of terror or sabotage that could release 
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large quantities of radioactivity. Applicants have not attempted to quantify the risks of accidents, 

acts of terror or sabotage resulting in radioactive release affecting the dry casks. Joint Intervenors 

submit such the risk of an accident or outside event affecting the dry casks is orders of 

magnitude larger than the risk of an accidental core damage event. 

It is the intent of the United States Government and the nuclear power industry that at some 

point, presumably during the 60-year or longer projected lifetime of Calvert Cliffs-3, high-level 

waste generated by this reactor will be moved from the reactor site to an interim and/or 

permanent disposal site for high-level radioactive waste. In the case of Calvert Cliffs-3, this 

waste presumably will travel on roads and/or rails near the homes and businesses of intervenors. 

Obviously, the risk of a traffic accident or rail accident is far higher than the Applicants’ stated 

core damage frequency of 5.3E-7/year. Applicants have not quantified the risks of a traffic or rail 

accident resulting in radiation release. Joint Intervenors submit such the risk of an traffic or rail 

accident or act of terror or sabotage on waste transport casks is many orders of magnitude larger 

than the risk of an accidental core damage event, as is the risk of release from those casks in the 

event of such an accident. 

All of these potential events can affect the health, safety and livelihoods of joint intervenors, 

including all of the individuals who signed declarations on behalf of joint intervenors. 

Applicant’s stated core damage frequency cannot be accepted as asserted at this time 

At this point in time, the Applicant’s stated core damage frequency is simply an assertion, not a 

statement of accepted fact, and cannot be relied upon for standing purposes in this case. 
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Applicants cite only the US EPR Design Control Document, submitted by the reactor’s designer 

Areva (hardly a disinterested party) and their own Environmental Report in support of their 

assertion of core damage frequency. 

The EPR design was submitted to the NRC for design certification only in December 2007. The 

NRC currently is reviewing this design certification. It has not been certified or approved by 

NRC in any way. The NRC’s website does not list a projected date for final certification, 

although it does list a projected date of May, 2011 for issuance of a Final Safety Evaluation 

Report. Until this report is issued, and the design finally certified, the NRC cannot attest to the 

Applicant’s core damage frequency estimates. 

Nor can Applicants base their core damage frequency estimate on actual experience. The reality 

is that no EPR ever has been built or operated. Two EPRs, one in Finland and one in France, are 

currently in relatively early stages of construction and are not projected to be operational even 

before the NRC’s Safety Evaluation Report for the EPR design is projected to be issued. Thus, 

no actual experience can be used to justify Applicant’s core damage frequency estimate. 

Applicants fail to note the difference between a conceptual core damage frequency and an as-

built core damage frequency, and have not attempted to quantify the latter. As NRC licensing 

boards well know, during the first generation of reactor construction in the United States, 

numerous substantiated allegations arose of ineffective and deficient Quality Control/Quality 

Assurance (QC/QA) programs at nuclear utilities building nuclear reactors. While some utilities 
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engaged in substantial and expensive rework to address such deficiencies, it is by no means clear 

that all reactors are built strictly to specifications (indeed, one unit of Diablo Canyon, for 

example, was built as a “mirror image” of its original blueprints--a complete reversal of original 

specifications, although hopefully in that case one that does not adversely affect safety). A 

reactor not built strictly to specifications is not likely to attain the conceptual core damage 

frequency of a more pristine Design Control Document which assumes everything is built and 

works perfectly. 

This is of even more import in this case, since the reactor manufacturer for the EPR that would 

be used by Calvert Cliffs 3 is Areva, which is currently building the Olikuoto-3 EPR reactor in 

Finland. This reactor, according to many published reports, is some two years behind schedule 

because of problems and deficiencies with the construction of the reactor’s foundation. 

Obviously, a problem with the very foundation of a nuclear reactor--even if partially corrected--

is likely to affect a theoretical core damage frequency. Similar problems have been reported at 

Areva’s only other EPR under construction at Flamanville, France. 

Since Areva is to supply and build the Calvert Cliffs-3 reactor, it is reasonable to be concerned 

that this EPR may also experience real-world construction problems that could alter its 

theoretical core damage frequency. 

Another problem that has plagued the entire nuclear power industry is that of substandard and/or 

counterfeit parts. Numerous NRC Information Bulletins have been issued on this subject. In 

these cases, not necessarily through any fault of their own, nuclear constructors have used 
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substandard and/or counterfeit parts obtained through contractors and subcontractors. Obviously, 

when a substandard or counterfeit part is used on a vital reactor component, an increase in core 

damage frequency can be expected since the frequency is based upon exact construction 

specifications. Also obviously, since no construction has begun on Calvert Cliffs-3 has begun, 

we are not making any allegations that substandard and/or counterfeit parts would be used in that 

construction. Certainly we would accept that Applicant has no intent to use such parts. Our point 

is that this has been a persistent problem in the nuclear industry, to the detriment of the nuclear 

utilities/constructors and public alike and inadvertent use of such parts cannot yet be ruled out at 

Calvert Cliffs-3, nor can the potential effect of such parts on core damage frequency be 

calculated. 

Even if the core damage frequency were low, consequences of a reactor accident or other 

event are high 

Even if the core damage frequency were as low as Applicant states, which should not be 

accepted for the reasons above, the consequences of a reactor accident, or act of terror or 

sabotage at the reactor itself, or related waste storage and transportation events, are extremely 

high--unlike most other types of industrial or environmental releases or accidents. 

A reactor meltdown or irradiated fuel pool accident, transport accident, or act of terror or 

sabotage of any of those, is a classic low-frequency (although not as low as Applicant would 

have us believe) high-consequence event. And because the consequences are so high, and can 

affect people and the environment many miles from the accident site, it is imperative that 

members of the public, including Joint Petitioners, have the opportunity to participate in 
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proceedings related to construction and operation of a nuclear reactor. 

While we would agree with Applicant that an accident at Calvert Cliffs-3 is certainly less likely 

to occur than the actual accident at Chernobyl-4 was, Soviet officials put the odds of an accident 

at Chernobyl as 1 in 10,000 years. It turned out that 1 in 10,000 meant 1986. Regardless of the 

real odds of an accident there, the fact is that an accident did occur, and the consequences of that 

accident were experienced thousands of miles away. Sheep in Wales were slaughtered (and in 

parts of Wales it remains forbidden to raise sheep). Reindeer in Sweden and Norway were 

slaughtered. Various goods in Turkey, Germany and other countries were interdicted. Even milk 

in Portland, Oregon was seized and prevented from public distribution. According to the most 

recent reports of the World Health Organization, some 4,000 people either have died or are 

expected to die because of this accident. Independent reports put the number far higher. 

Applicants have not addressed or quantified the potential consequences of an accident, act of 

terror or sabotage at Calvert Cliffs-3 or related radioactive waste facilities and transport. It is 

rational to assume, based on real-world experience at Chernobyl-4, wind patterns, etc, that 

should such an event occur, all of Joint Intervenors and declarants could and would be affected. 

NRC regulations do not recognize a low core melt frequency as a rationale for reduced 

regulation or potential accident impact 

Even if the core damage frequency were as low as Applicant states, which should not be 

accepted for the reasons above, NRC regulations do not recognize a low core damage frequency 

as a rationale for such critical requirements as a 10-mile Emergency Planning Zone and a 50-
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mile Ingestion Pathway as essential accident mitigation measures due to the reality that 

considerable consequences to people and the environment can occur in these zones. 

All of Joint Intervenors’ declarants and organizations are within the 50-mile Ingestion Pathway. 

Some of the declarants are inside the 10-mile Emergency Planning Zone. 

NRC regulations established these zones precisely because a reactor accident can cause adverse 

effects within these zones. The NRC has not reduced these zones for Calvert Cliffs-3 or any 

other reactor which claims a low core damage frequency, thus it can be presumed that there is 

insufficient rationale to reduce the level of protection required by federal regulation. Conversely, 

the presumption must be that persons living and working within these geographical proximities 

can be affected by accidents at this reactor, and have standing to participate in proceedings, like 

this one, on this reactor. 

THE NRC’S CONTINUED FAILURE TO ESTABLISH AN ADEQUATE DOCUMENT 

RETRIEVAL SYSTEM UNFAIRLY HAMPERS INTERVENORS 

As we stated in our initial petition to intervene dated November 19, 2008, materials relevant to 

the Calvert Cliffs-3 application and to intervenors have not been posted on NRC’s website. 

NRC’s reply brief acknowledges this, stating, for example, in response to Contention #1, “The 

Petition’s challenge to the application does not consider the information contained in the Calvert 

Cliffs application, Revision 3, because it was not publically available at the time the Peititon was 

filed. The information in the application in Part 1, Section 1.4 ‘Foreign Ownership, Control, or 
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Domination’ was substantially revised in Revision 3 to the application.” (Staff reply brief, page 

20-21). It appears that Revision 3, at least on this issue, is still not publicly available. On 

December 16, 2008, NIRS representative Michael Mariotte searched on NRC’s website for 

Revision 3 and no documents turned up, nor does the Calvert Cliffs license application page on 

NRC’s website provide any information on Revision 3 other than the cover letter NIRS noted in 

its November 19 filing. NIRS also searched on ADAMS on December 16, 2008 for Revision 3 

using Docket 52-016 as the search term, and went through the first 1,000 documents found, and 

found only the same cover letter as on the Calvert Cliffs license application page on NRC’s 

website.

For its part, Applicant claims (page 28) that Revision 3 was made available on ADAMS on 

September 16, 2008 as Accession Number ML082400701. NIRS searched for this specific 

document on December 16, 2008 on ADAMS and received the following response: “No 

documents were retrieved by this query.” 

Paul Gunter of Joint Intervenor Beyond Nuclear found on ADAMS on December 17, 2008 a 

stack of 154 documents under Accession Number ML082400893 that appear to be some part of 

Revision 3. However, Section 1.3.2 as described by Applicant does not appear to be included 

among these documents and no document with Accession Number ML082400701 appears 

among these documents. Nor does Part 1, Section 1.4, as identified by NRC staff’s reply, appear 

in this stack of documents. It is thus unclear to us whether this stack of documents found by Mr. 

Gunter is indeed intended to be Revision 3 of the Calvert Cliffs-3 application and what, if any, 

bearing they may have on this application and proceeding. 
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Obviously, we cannot prepare contentions based on materials we cannot see. It is already an 

enormous burden on pro se intervenors like Joint Intervenors to read and evaluate very lengthy 

licensing application documents and prepare relevant contentions in the 60-day period allotted by 

NRC regulations. We request a full 60-day extension of time, once Revision 3 is fully publicly 

available, to amend our petition based on information contained in Revision 3. Since we do not 

know what is in this revision, this extension should not be limited to amending our existing 

contentions, but should allow for new contentions, subject to the same admissibility standards 

governing the contentions we filed November 19, 2008, if information in this revision warrants. 

In addition, we request that the NRC notify all Joint Intervenors when Revision 3 becomes 

publicly available, and where and how it can be accessed. We also request that Revision 3 and all 

future revisions be made available directly on NRC’s website, rather than only through the 

cumbersome and user-unfriendly ADAMS system. 

CONTRARY TO APPLICANT’S AND NRC STAFF’S BRIEFS, JOINT INTERVENORS’ 

CONTENTIONS ARE ADMISSIBLE 

In every case, both NRC staff and Applicant appear to argue the contentions themselves as much 

as their pertinence and admissibility. In itself, this confirms that all of our contentions represent 

material disputes that need to be resolved by an ASLB. 

Contention #1: Contrary to the Atomic Energy Act and NRC regulations, Calvert Cliffs-3 

would be owned, dominated and controlled by foreign interests. 
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On one level, this contention is not that difficult, it’s high school math, and NRC’s argument 

against its admissibility borders on the absurd. Applicant essentially argues against the 

contention, rather than its admissibility. The argument itself should be heard by the ASLB, and is 

itself evidence of a genuine dispute on a material issue. 

A plain reading of the Atomic Energy Act, the relevant part of which was cited in our petition 

makes clear that Congress intended that foreign entities may not own, control or dominate a 

corporation or entity operating a nuclear reactor. As the language states clearly, “No license may 

be issued to an alien or any corporation or other entity if the Commission knows or has reason 

to believe it is owned, controlled, or dominated by an alien, a foreign corporation, or a foreign 

government.” 

This isn’t difficult to understand, nor does it require an expert to interpret. 

What is at issue is whether the unique corporate structure of the Applicants violates this 

provision of the Atomic Energy Act. To the best of our knowledge, neither an ASLB nor the 

federal courts have ever ruled upon what level of interest a foreign corporation--in this case 

Electricite de France--or other entity--in this case the French government--may have in a reactor 

project without running afoul of this provision of the Atomic Energy Act. Nor are we aware of 

any ruling that sets in detail what level of interest indicates ownership, what level indicates 

control, what level indicates domination, which are three distinct standards.
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It is our contention that even the 50% of UniStar Nuclear owned by Electricite de France runs 

afoul of the letter and intent of the Atomic Energy Act. 

When that is added to the additional 9.51% ownership of UniStar partner Constellation Energy 

owned by Electricite de France, the violation of the Atomic Energy Act becomes even more 

evident.

Further, it is possible to “control” or “dominate” a publicly-traded corporation, which typically 

has hundreds of thousands of shareholders, with a minority ownership of that corporation. 

In addition, the Atomic Energy Act refers specifically to a “foreign government.” In this case, as 

our petition stated, more than 80% (which presumably everyone will concede constitutes 

domination, control and ownership) of Electricite de France is owned by the French government. 

As our petition stated, more than 80% of Areva, the reactor supplier to this project, is owned by 

the French government. Combined, this offers the potential for tremendous influence by the 

French government in this project, which, we assert, constitutes both control and domination. 

Consider a hypothetical: Assume that Calvert Cliffs-3 is built and operating. It runs into some 

operational difficulties. Constellation Energy wants to shut the plant down and investigate the 

difficulties. EdF and reactor designer Areva believe the difficulties are minor and the reactor 

should keep operating. All of these entities have a financial interest in the reactor: Constellation,

as half-owners and sellers of the electricity; EdF as half-owners, and Areva because a shutdown 

could raise concerns among other potential purchasers of Areva reactors. Which side would win 
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this dispute? Is this not exactly the kind of dispute the Atomic Energy Act exists to avoid? With 

both Areva and EdF owned by the same entity--the French government--which is really more 

dominating and controlling, Areva/EdF or Constellation Energy? 

Now, assume that in every instance above, the words “French government” were replaced with 

the words “Iranian government.” Would the ASLB, not to mention NRC staff (not to mention the 

U.S. Congress), have concern if a company 80% owned by the Iranian government owned 50% 

of a U.S. nuclear reactor project using a reactor design from a company also owned 80+% by the 

Iranian government? 

The Atomic Energy Act does not elucidate a difference between friend or foe, ally or enemy in 

its prohibition of foreign ownership, domination or control. This is appropriate and wise. 35 or so 

years ago, the U.S. was trying to sell nuclear technology to its good friend, the Shah of Iran. 

Now, the U.S. is attempting to prevent Iran from building uranium enrichment technology. 

The Calvert Cliffs-3 reactor is designed to operate for at least 60 years. It will take six years or 

more to build. 66 years ago, the United States was in the midst of a world war with its then-

mortal enemies Germany, Japan and Italy. All are now, of course, staunch allies. We 

acknowledge and appreciate that France has been a U.S. ally for generations. We trust and expect 

that close relationship will continue. But we cannot predict with certainty that relationship will 

continue because it is not possible to predict the future and it is not possible to predict our future 

allies and foes. That is why the Atomic Energy Act addresses foreign ownership, control or 

domination on its own, and not in a context of contemporary national security concerns or any 



23

other artificial framework. 

Applicants state that our Exhibit 11, submitted to provide evidence of EDF’s ownership share of 

Constellation Energy, “demonstrates the falseness of the claim.” They refer to a paragraph in that 

Form SC 13D that states that EDF “’shall’” votes its shares in accordance with the 

recommendation of the Constellation Energy Group Board of Directors. Thus, a necessary 

premise for the proposed contention is flawed.” 

Since we have not seen Revision 3, as explained above, we cannot comment on Applicants’ 

current ownership structure as detailed in that revision. However, Applicants state that UniStar 

Nuclear Energy, LLC (yet another LLC in this convoluted structure) will be the parent company 

of the Applicants and that it “will be managed by an eight-member Board of Directors, with four 

members appointed by each of the two owner companies [Constellation Energy and Electricite 

de France]. The Chairman of the Board of Directors of UNE will be one of the directors 

appointed by Constellation Energy Group; will be a U.S. citizen; and will have the deciding vote 

on matters involving nuclear-related classified information and the care of special nuclear 

material.” (Applicants reply brief, page 26). 

This structure does not alleviate the concerns of foreign ownership, control or domination 

expressed in the Atomic Energy Act, nor the concerns of the hypothetical example described 

above.

We would find it difficult to believe, for example, that any experienced corporate executive 
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would state under oath that the opinions of the company’s largest shareholders are not given 

special and strong consideration in corporate board meetings. This is how minority shareholders 

(and in this case EDF is 50% of UniStar plus 9.51% of Constellation, the other owner of 

UniStar) can wield significant power and authority. The Atomic Energy Act does not define 

“control” or “domination” as majority ownership. Indeed, these standards can be met without 

majority ownership. 

Further, the Applicants’ statement limits the “deciding vote” to matters involving classified 

information and care of special nuclear material. Applicants do not argue that this “deciding 

vote” authority extends to operational decisions, maintenance decisions, surveillance decisions, 

and other types of decisions that may reach the corporate board level above or entail ultimate 

responsibility above the level of President and Chief Executive Officer, who, according to 

Applicants reply brief, is responsible for day-to-day operations. Decisions, for example, of when 

to invest tens of millions of dollars in repairs to steam generators or other large components, for 

example, would seem to fall above the responsibility of “day-to-day operations,” yet can have an 

enormous public safety significance. 

Finally, we have to point out the absurdity of the NRC’s statement that the non-EDF share of 50 

percent of UniStar plus 90.49 percent of Constellation equals a dominant share of 140.49%.  This 

logic would not even pass in high school math. 

The point is that EdF does own 50% of UniStar, as does Constellation Energy, which is not in 

dispute. EdF owns an additional 9.51% of Constellation Energy, which is also not in dispute. 



25

Constellation does not own any of EdF. Moreover, as our petition pointed out, EdF is currently 

the second-largest shareholder of Constellation Energy, which is, in fact, owned by tens of 

thousands of institutions and individuals. Even undergraduate business students know that it does 

not require majority ownership of a company to assert dominance or control--it is doubtful that 

any publicly-traded company actually has a majority ownership of a single entity, but many 

publicly-traded companies may be dominated or effectively controlled by a single entity. The 

combination of EdF’s 50% ownership of the subsidiary, UniStar Nuclear, plus the additional 

significant interest in the parent company Constellation Energy, does, in fact, give rise to 

genuine concern about foreign ownership, control or domination, and give rise to a genuine 

material dispute as to whether this violates the Atomic Energy Act, which can only be resolved 

by a hearing before and ultimate decision by the Atomic Safety and Licensing Board. 

However, there is a new wrinkle to this issue. On December 17, 2008, after our petition was 

filed, Constellation Energy and EdF reached a new agreement regarding EDF’s purchase of 

reportedly half of Constellation’s existing nuclear generating plants and perhaps additional 

investment in Constellation or its assets as well. We do not, at this point, know the details of this 

agreement. It is not yet clear to us whether this would result in additional ownership, control or 

domination of Constellation Energy itself, nor whether Applicants will now have to issue a 

Revision 4 to their COLA. 

We do note the following December 18, 2008 quote from a Constellation Energy attorney in a 

separate Maryland Public Service Commission proceeding on EDF and Constellation Energy, 

“said Deborah Jennings, an attorney with DLA Piper representing Constellation in the PSC 
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briefing, “EDF will not be in a position to exert influence on regulated business. Its sphere of 

influence will be nuclear plants.”1

Whether “sphere of influence” is equivalent to “domination” or “control” is unclear, but the 

phrase certainly raises the question.

Because this issue has not been determined, it would certainly be premature to dismiss this 

contention at this time; indeed, it makes resolution of this contention even more compelling. And 

we reserve the right to amend our contention should EdF acquire an even greater share of 

Constellation Energy or some other factor change the factual circumstances of this contention. 

Contention #2: The Decommissioning Funding Assurance described in the Application is 

inadequate to assure sufficient funds will be available to fully decontaminate and 

decommission Calvert Cliffs-3. Applicants must use the prepayment method of assuring 

decommissioning funding. 

Again, both NRC staff and UniStar appear intent on arguing the merits of the contention rather 

than its admissibility. We fully expect UniStar to oppose the contention; it is of course always 

disappointing that NRC staff routinely takes the side of Applicants in licensing proceedings, but 

it is not unexpected. But the opposition to this contention only indicates that the issue is of 

genuine material dispute, not that the contention is inadmissible. 

Our contention is straightforward. By NRC regulation (10 CFR 50.75) , there are three possible 

                                                          
1 Baltimore Business Journal, December 19, 2008, Md. AG's office says PSC can rule on EDF-Constellation deal, 
http://www.bizjournals.com/baltimore/stories/2008/12/15/daily53.html
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ways an applicant can provide for assurance of decommissioning funding: 1) establish an 

external sinking fund; 2) obtain a surety bond; 3) prepayment. 

As an unregulated merchant plant, Calvert Cliffs-3 is not eligible for option 1, according to this 

regulation.

Joint Intervenors argue that the fragile economic condition of Constellation Energy (which has 

necessitated the purchase of substantial assets by EdF), and its other decommissioning 

obligations, precludes the surety bond option based on the criteria in 10 CFR 30 Appendix A. 

Indeed, the day the new Constellation/EDF agreement was announced (December 17, 2008), 

Constellation’s market value plummeted further. Therefore, the only option left is prepayment. 

Applicant (on page 29-30) repeats the relevant portion of 10 CFR 30 which details the financial 

requirements of an entity which can issue a surety bond. Applicant provides no information to 

counter Joint Intervenors’ argument that Constellation Energy does not have the economic 

resources to meet these regulations and issue a valid surety bond. UniStar argues that Joint 

Intervenors’ reliance on market capitalization and share price are not relevant to the 10 CFR 30 

criteria, but they provide no evidence of how it does meet any of the stated criteria. Joint 

Intervenors obviously do not have access to information like “a ratio of total liabilities to net 

worth less than 2.0.” But Applicant repeats the same text supplied by intervenors that, “Net 

working capital and tangible net worth each at least six times the current decommissioning cost 

estimates for the total of all facilities or parts thereof (or prescribed amount if a certificate is 

used), or, for a power reactor licensee, at least six times the amount of decommissioning funds 
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being assured by a parent company guarantee for the total of all reactor units or parts thereof 

(Tangible net worth shall be calculated to exclude the net book value of the nuclear unit(s))….” 

Of course, this is not the time to be arguing evidence in any case—only whether there is a 

material dispute that requires submission of evidence and a hearing by the ASLB. Applicant’s 

response is an admission that there is a material dispute. 

It is our contention, which is clearly in material dispute, that Constellation Energy does not 

currently meet this requirement. Thus, this contention is admissible and should be heard in an 

evidentiary fashion. 

Both Applicant and NRC staff argue that the requirements only require the Applicant to provide 

a report to NRC within 30 days of initial fuel loading that the financial assurance for 

decommissioning will be met. Applicant goes so far as to claim that our contention “therefore 

amounts to an impermissible attack on the Commission’s regulations.” 

It is not our intent to attack Commission regulations in this instance. However, it is clear that this 

is the only proceeding in which Joint Intervenors may raise this issue. There is no opportunity for 

members of the public to raise issues involving decommissioning funds after fuel loading. 

Indeed, there is no opportunity at all to raise this issue outside of this COL process (Applicant 

suggests Joint Intervenors could use the 2.206 process at a later time, but this process does not 

offer discovery, cross-examination, enforcement action or judicial review if necessary, thus it 

provides none of the legal safeguards of the current COL process). Therefore, unless we raise it 
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now, we can never raise it. NRC staff’s and Applicant’s arguments are tantamount to an 

assertion that decommissioning funding is simply not an issue that the public is allowed to 

address. We do not believe that is the understanding of Congress or NRC regulations. 

Contention #2 is a valid, straightforward contention of material dispute and thus is an admissible 

contention.

Note: We acknowledge that Applicants say they have amended their initial application

documents in Revision 3. As stated above, we have been unable to see this Revision. Therefore, 

we request that we have 60 days upon the public release of Revision 3 to revise this contention if 

necessary.

Petitioners’ Combined Reply to UniStar and NRC Staff Responses to Contention 3 

Contention 3: The ER is Unacceptably Deficient Because it Omits from the Analysis of CCNPP 

3’s Environmental Impact the New Reactor’s Potential Adverse Contribution to the Cumulative 

and Potentially Synergistic Environmental Impact of 11 Operational Reactor Units and Two 

Proposed Additional Nuclear Power Projects on the Watershed of an Already Severely Degraded 

and Declining Chesapeake Bay Whose Recovery Plan Is Currently in Serious Doubt and the 

Focus of a Federal Lawsuit for Failure to Comply with Mitigation Actions. 

The applicant asserts “This proposed contention is inadmissible because the application contains 

a discussion of cumulative impacts and because Petitioners have not demonstrated that 

additional analysis would lead to any different conclusions.”  (Applicant Response, page 34) 
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Petitioners reply that UniStar and the Staff are inappropriately asking the public to perform the 

analysis that in fact the applicant is federally required to do under the National Environmental 

Policy Act (NEPA).  NEPA clearly requires that the applicant take a “hard look” and provide an 

analysis of the project’s relation to other federal actions with potential collective and 

cumulatively significant impacts as to the proposed action’s intensity. [40 C.F.R. 1508.27]

The petitioners are within their rights and due process afforded under NEPA to an intervention 

on a dispute created by the insufficiency of the application to provide a collective and cumulative 

environmental impact analysis for the requested federal action. 

As a point of law, NEPA seeks to determine whether the requested federal action is related to 

other actions with individually insignificant but cumulatively significant impacts. As such, 

NEPA is clear that significance exists if it is reasonable to anticipate a cumulatively significant 

impact on the environment. More to the point of the petitioners’ contention, NEPA is clear that 

significance cannot be avoided by terming an action temporary or by breaking it down into small 

component parts. [40 C.F.R. 1508.27(b)(7)]

The petitioners have contended that the applicant inappropriately seeks to limit the scope and 

significance of the environmental impact of the requested action by breaking down the 

environmental report analysis into a smaller component part that is too narrowly focused on the 

immediate marine environment of the Calvert Cliff Nuclear Plant site to the exclusion of 

additional discharging reactors on the Chesapeake Bay watershed.
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Petitioners contend that as a statement of fact the application only considers the two existing 

units at Calvert Cliffs Nuclear Plant (CCNP Units 1 and 2) currently operating on the 

Chesapeake Bay as if these were the only operational units collectively and cumulatively 

contributing to potentially significant impacts on the Chesapeake Bay.  As a statement of fact, 

the application does not look beyond these two units with any analysis to provide an evaluation 

that there is no collective and cumulative significant impact from other nuclear power plant 

sources discharging into the Chesapeake Bay watershed.  In fact, all of the operational nuclear 

power plants and proposed new nuclear power plants named in the petition are on the tributary 

waters of the Chesapeake Bay. By leaving those units out of the application the applicant 

acknowledges that these units have not been analyzed to conclude one way or another on 

whether there is a significant collective and cumulative impact on the Chesapeake Bay.   

The applicant’s response further illuminates its omission by stating, “The potential dose from the 

operation of CCNPP Unit 3 was combined with that predicted for CCNPP Units 1 and 2. The ER 

concludes that while there will be dose consequences resulting from routine releases during 

operation of CCNPP Unit 3, exposures will remain within applicable NRC dose limits and will 

not represent an adverse cumulative impact.” (Applicant Response, page 36) 

The applicant’s response concedes that it has limited the scope of the application by only 

considering CCNP Units 1 and 2 as the collective and cumulative sources contributing chemical 

and radioactive discharge in its Environmental Report as if these units were the only operating 

units affecting Chesapeake Bay water.  The petitioners assert that as a statement of fact this is not 

true. The petition identified 11 operating units total and two additional proposed new units as 
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other facilities whose actions should be evaluated for collective and cumulative significant 

impact on the Chesapeake Bay watershed.  The fact that the Bay is in significant decline 

underscores the petitioners’ dispute with the applicant. 

The applicant’s response further concedes that there will be dose consequences from the 

operation of Unit 3 that are combined with the collective dose consequence from CCNP Units 1 

and 2, concluding that the overall consequences of this major federal action will be acceptable as 

if these three units were the only operational units collectively and cumulatively affecting 

Chesapeake Bay water quality.  

Once again, the petitioners assert that as a statement of fact this is not true. As previously stated, 

the petitioners have identified that there are nine additional operating units and two additional 

proposed units on the watershed with collective, cumulative and potentially significant impact on 

the Chesapeake Bay water quality that have been excluded from the application’s environmental 

analysis in the applicant’s effort to break down the significance of the requested action into a 

smaller component or subset affecting the Chesapeake Bay.

The applicant asserts “Cumulative impacts to the Chesapeake Bay and associated natural 

resources are addressed in ER Section 10.5. That section summarizes the potential cumulative 

adverse environmental impacts to the CCNPP region.”   (Applicant Response, page 34)

The Staff similarly responds “Additional discussion pertinent to the examination of cumulative 

impacts can be found in sections 10.5 and 2.8.6 of the ER, which are also not discussed or 

identified by the Petitioner. Because this contention claims that information is omitted, but does 
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not identify or account for related information in the ER, it does not meet the requirements of 10 

C.F.R. § 2.309(f)(1)(vi), and is therefore inadmissible.”  [Staff response, p. 26] 

The petitioners reply that applicant’s ER Section 10.5 expressly evaluates Unit 3 only in the 

narrow collective and cumulative context of CCNP Units 1 and 2 and as such concedes that it did 

not look at the collective and cumulative significant impacts of all operating and proposed 

reactors on the Chesapeake Bay watershed.

Petitioners reply that a review of ER Section 10.5, more precisely Section 10.5.2, finds that the 

applicant and staff concede that the environmental quality analysis focuses on the smaller 

component or a subset, namely CCNP Units 1 and 2 within the immediate “region” of the 

requested project.  Further, a review of  ER 2.8.6 “Non-Federal Potential Impacts” similarly 

reveals that the applicant’s analysis of cumulative impacts did not look at the total number of 

operating reactors discharging into the Chesapeake Bay watershed nor the additional proposed 

new reactors that constitute the actual collective  and cumulative contribution to the environment 

impact on the water of the Chesapeake Bay.  

The petitioners contend that this omission establishes a genuine dispute between petitioners and 

the applicant with regard to Code of Federal Regulation regulating NEPA. [40 C.F.R. 

1508.27(b)(7)]

The applicant responds that “the environmental ‘baseline’ described in Chapter 2 necessarily 

takes into account the condition of the Chesapeake Bay that is currently impacted by all existing 
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reactor units. Petitioners have provided no information to suggest that any toxic or radiological 

conditions were not considered or were improperly described in the ER. (Applicant Response, 

page 35)  Similarly, the Staff responds Staff responds “the Petition does not recognize other 

portions of the ER that discuss the contribution of other pollution sources or the baseline level of 

water quality in the Bay” [Staff response, p. 25] and “The COLA ER section 2.3.3 describes how 

the applicant examined existing conditions in the Bay to form a baseline against which to 

measure the effects of the proposed plant” [Staff response, p. 25] and “The Petitioner does not 

indicate in its Petition that it reviewed this information in the ER or indicate how the baseline 

assessment of the conditions of the Bay do not account for possible contribution from upstream 

nuclear power plants.”  [Staff response, p. 26]

The petitioners reply that the referenced “environmental baseline” in the applicant’s response is 

expressly limited to the discharges from CCNP Units 1 and 2 to the exclusion of all other nuclear 

power plants, operating and proposed, and discharges to the water of the Chesapeake Bay.  The 

petition has expressly recognized the omission by its review of the application. That review 

includes ER Section 2.3.3 which identifies and concedes that the applicant only looked at a 

smaller component or subset of contributing reactors on the watershed. 

The applicant cannot merely imply a lack of collective and cumulative significance, intensity and 

consequence from the additional operational and proposed units on the watershed for which it 

has not performed nor evaluated as a result of its decision to limit the scope by analyzing and 

relying upon a smaller subset of components for the collective and cumulative environmental 

impact.   If the applicant is allowed to place analytical blinders on NEPA there is no limit to the 
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number of reactors which might be excluded from an environmental review.  The petitioners 

contend that the intent of 40 C.F.R. 1508.27(b)(7) is to head off such a mockery of NEPA.

The applicant asserts “Based on all of the above, the ER concludes that the incremental impact 

from operation of CCNPP Unit 3 should not result in cumulative adverse ecological impacts.”  

(Applicant Response, page 35)  Applicant further asserts “Moreover, conservative estimates of 

radiological dose to biota also demonstrated that exposure to key selected species should result in 

no observable effects.” [Applicant Response page 36] 

Petitioners reply that the applicant cannot make such estimation in CCNP Unit 3 cumulative 

adverse ecological impacts by selectively breaking down the contributing discharge sources into 

smaller components such that only CCNP Units 1 and 2 are weighed in the analysis. 

Applicant asserts that “the environmental review mandated by NEPA is subject to a ‘rule of 

reason.’” [Applicant Response page 36]

The petitioners reply that the scope of the NEPA review regarding collective and cumulative 

environmental impacts of the proposed federal action should be constituted by a “hard look” at 

the requested action and not be determined as a convenience to the applicant. The “rule of 

reason” is inherent in NEPA to ensure that federal agencies determine whether and to what 

extent to prepare an EIS is based on the usefulness of any potential new information. [Marsh, 

490, U.S. at 373-374.]   The operation of 11 discharging reactors on the watershed with three 

additional proposed new units and perhaps more to come constitutes more than flyspecks on 
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environmental quality of the Chesapeake Bay watershed. Considering, as the petitioners have, 

the reality of the significant and unmitigated decline of the Chesapeake Bay, the petitioners 

contend that it is not in the improved environmental quality interest of the Bay to limit the scope 

of the additional discharging reactors on the watershed to the applicant’s smaller component or 

subset of reactors (CCNP Units 1 and 2 and the proposed Unit 3).  Furthermore, the applicant has 

not provided any existing reference studies in its application or in its response that justify the 

exclusion of the analysis of the environmental impacts of the collective and cumulative impacts 

from all reactors (11 operating units and an additional two units) on the watershed to which 

CCNP Unit 3 potentially surpasses a tipping point as a result of the applicant’s narrow focus on 

this same smaller component or subset reactor units (CCNP Unit 1 and 2). The applicant and 

staff merely imply that there are no environmental impacts from the additional discharging units 

to justify their unsupported exclusion. The petitioners therefore contend that the “rule of reason” 

should appropriately subject the applicant to a full environmental analysis of all of the operating 

and proposed units on the watershed to establish whether or not there is significant impact. 

Applicant argues “an application need not include all theoretically possible environmental effects 

arising out of an action, but instead the analysis may be limited to effects which are shown to 

have some likelihood of occurring.” [Applicant Response page 36] 

The petitioners reply that the applicant’s response is an exaggeration of the petitioners’ 

contention that the application’s environmental analysis fails to look at the collective and 

cumulative impacts on the Chesapeake Bay for the existing 11 operational units discharging 

chemical and radioactivity upstream and into the Chesapeake Bay as well as the two proposed 
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additional new construction projects as proposed.   The petitioners have not requested a hearing 

on the theoretical impact of 100 more reactor units on the tributaries of the Chesapeake Bay. The 

petitioners have found dispute with the applicant’s focus on the smaller component or subset 

(CCNP Units 1 and 2) and claim that the subset constitutes an adequate environmental review for 

the likelihood of collective and cumulative impacts on the Chesapeake Bay to the exclusion of 

all other operating reactors and proposed new units. 

Applicant responds “UniStar correctly included the cumulative environmental impact of existing 

Calvert Cliffs Units 1 and 2 and proposed Unit 3. Petitioners, however, argue that UniStar must 

include a discussion of discharges from other plants (all of which are located greater than 50 

miles from Calvert Cliffs) even where discharges from those facilities are within permitted 

limits. Consideration of such geographically remote impacts is unreasonable and unnecessary.”  

[Applicant Response page 36]

The petitioners reply that given that the 11 operating reactors and two additional proposed units 

are in fact on the watershed that flows into the Chesapeake Bay, the geographical distance of 

those additional reactors is not relevant to the petitioners’ dispute with the adequacy of the 

Environmental Review. While the applicant and the staff responses imply that the chemical and 

radioactive discharges are individually insignificant they have not provided any bases or analyses 

for determining that there are no collective or cumulative significant impacts from all of units on 

the Chesapeake Bay. This speaks to the heart of the petitioners’ dispute with regard to the failure 

of the application to consider significance and intensity in context of collective and cumulative 

environmental impact.  
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Applicant argues “Petitioners have presented no expert or factual information to call into 

question the reasonable scoping and conclusions in the ER. Contentions alleging an error or 

omission in an application must establish some significant link between the claimed deficiency 

and protection of the health and safety of the public or the environment”  [Applicant Response 

page 37]

Similarly the Staff responds, “NIRS does not cite a reference, supporting document, or expert 

opinion to support its assertion that contaminants from these upstream sources accumulate in the 

Chesapeake Bay in a way that merits analysis in addition to the analysis already present in the 

ER. A “bald assertion that a matter ought to be considered or that a factual dispute exists . . . is 

not sufficient;” rather, “a petitioner must provide documents or other factual information or 

expert opinion that set forth the necessary technical analysis to show why the proffered bases 

support its contention.” [Staff Response, p. 26-27] 

The petitioners reply that for a contention of omission they do not need to provide an expert, 

particularly for the evaluation of the applicant’s non-existent analysis of collective and 

cumulative environmental impact from the additional licensed nuclear power plants and the 

proposed new facilities on the watershed.  Had the applicant provided a complete and inclusive 

analysis, rather than the smaller component or subset, the petitioners might well need an expert 

to evaluate the adequacy of the completed analysis. 

The petitioners have pointed to the factual matter that the applicant has inappropriately and 
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selectively narrowed its Environmental Review to a small component or subset of reactors 

operating on the watershed or planned to operate on the Chesapeake watershed.

At this point, the petitioners reserve the right to review by their expert at a future date any 

additional studies, new studies or additional information provided by the applicant that are 

inclusive of the collective and cumulative contribution of the 11 operating units and two 

proposed new units in relation to the proposed CCNP Unit 3 and its environmental impact on the 

Chesapeake Bay.

Applicant argues that with regard to “Notice of Intent to Sue.” Pet. at 16; see also Pet. Ex. 14. 

That notice does not allege that toxic or radioactive discharges are causing harm to the bay. 

Instead, the notice is focused on issues such as low oxygen levels caused by elevated nutrient 

levels and limited water clarity. Thus, this document provides no support for the alleged 

contention.” [Applicant Response page 37] 

The petitioners reply that the contention inclusion of the “Notice of Intent to Sue” identifies that 

the health of the Chesapeake Bay is in serious decline and that mitigation efforts have been 

ineffectual,  repeatedly delayed and to date are not forthcoming. The Notice of Intent to Sue 

focuses on the gross failures of the Chesapeake Bay Agreement.  Petitioners point out that in 

addition to the excessive nutrient pollution and limited water clarity, the failed agreement at 

Section 3. 2 include the elimination and control of chemical contaminants that can bio-

accumulate on the living resources that inhabit the Chesapeake Bay. 

http://dnrweb.dnr.state.md.us/bay/res_protect/c2k/c2k_form.asp?rn1=3&rn2=2&rn3=1&rn4=
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As both chemical contaminates and radioactive discharges from the collective and cumulative 

operation of nuclear power plants on the Chesapeake Bay watershed are part of the applicant’s 

Environment Report and analysis for CCNP Unit 3, the petitioners dispute the adequacy of the 

application that has focused on a small component and subset of the sources of discharge to the 

Bay.

Staff further responds “This contention is inadmissible because it does not include references to 

specific portions of the application, including the environmental report, that are relevant to the 

information that the Petitioner believes that the application omitted.” [Staff Response, p. 24-25] 

The petitioners reply that they have amply illuminated the omission in the application a lack of a 

thorough environmental review of the collective and cumulative environmental impacts of all 

operating and proposed reactors on the watershed of the Chesapeake Bay. The petitioners have 

further illuminated that the application instead inappropriately relies upon a smaller component 

or subset that does not constitute an accurate or sufficient environmental review of the collective 

and cumulative impacts of the proposed CCNP Unit 3 on the Bay.  

Staff further responds “The contention also fails to identify how the alleged omission is a 

relevant matter required by law. 10 C.F.R. § 2.309(f)(1)(vi).” [Staff Response, p. 25] 

The petitioners reply that they have identified a genuine dispute where the application fails to 

contain information on a relevant matter of law with regard to the collective and cumulative 

environmental impact of the proposed federal action on the water of the Chesapeake Bay. 
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The Staff additionally responds, “NIRS must provide support for the assertions it makes upon 

which its claim of omission relies.” [Staff Response, p. 27] 

The petitioners reply that the petition relies upon the statement of fact that the application 

inappropriately only looks at a smaller component or subset (CCNP Units1 and 2) in relation to 

CCNP Unit 3 as the sum total of the application’s collective and cumulative analysis of 

environmental impact on the water of the Chesapeake Bay to the exclusion of the other existing 

operating and proposed new reactors.  

Based on the above combined reply by petitioners, contention 3 should be admitted. 

Petitioners’ Combined Reply to UniStar and Staff Responses to Contentions 4 and 5

A. DEFINITIONS: For purposes of reference brevity in this Petitioner  response:

1. Sandia means Sandia National Laboratories “Guidance on Risk Analysis and Safety 

Implications of a Large LNG Spill Over Water” (SAND2004-6528, Dec 2004)” which 

the PPRP indicates as item 19 reference on page B-2. 

2. PPRP means “Cove Point LNG Terminal Expansion Project Risk Study, Maryland 

Power Plant Research Program Report PPRP-CPT-01/DNR 12-7312006-147, Maryland 

Department of Natural Resources, June 28, 2006 (ADAMS Accession No. 

ML080630231).

3. DCPLNG means Dominion Cove Point LNG. 
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4. ASLB means Atomic and Safety Licensing Board 

B. Clarification on Petitioners’ use of ER and FSAR:  Petitioners apologize for the confusion 

caused by this and wish to state that the submission in the short timeframe allotted to formulate 

its contentions was using both documents to electronically toggle back and forth and “cut and 

paste”, and obviously made typo errors in reference. Petitioners however, wish to clarify that the 

contentions were not and have not been based on the comparison of the two or the differences 

between ER and FSAR, so UniStar’s assumption of the aforementioned as the reason for these 

contentions, is the applicant’s lack of understanding of Petitioners’ contentions.  Contentions 4 

and 5 are based on evidence of material fact found in UniStar’s application, inclusive of the ER 

and FSAR and further clarified by the following FACTS and ARGUMENTS in response. 

C. STATEMENT REGARDING APPLICCABLE LAWS AND REGULATIONS

Petitioners reply that UniStar and the Staff are inappropriately asking the public to perform the 

analysis that in fact the applicant is federally required to do under the National Environmental Policy 

Act (NEPA). NEPA clearly requires that the applicant take a “hard look” and provide an analysis of 

the project’s relation to other federal actions with potential collective and cumulatively significant 

impacts as to the proposed action’s intensity. [40 C.F.R. 1508.27]  

Petitioners are within their rights and due process afforded under NEPA to an intervention on a 

dispute created by the insufficiency of the application to provide a collective and cumulative 

environmental impact and risk analysis for the requested federal action.  



43

As a point of law, NEPA seeks to determine whether the requested federal action is related to other 

actions with individually insignificant but cumulatively significant impacts. As such, NEPA is clear 

that significance exists if it is reasonable to anticipate a cumulatively significant impact on the 

environment and even more so when the risk analysis involves the design and engineering 

specifications of a nuclear reactor, further made more risky by the close proximity location (3.2 

miles) of the largest LNG gasification and terminal in the U.S.. More to the point of the petitioners’ 

contention, NEPA is clear that significance cannot be avoided by terming an action temporary or (as 

by its progress in the application process) by breaking it down into small component parts. [40 

C.F.R. 1508.27(b)(7)]  

Petitioners’ Admissibility of Contentions 4 and 5 based on Material Fact that  PPRP is 

deficient and contains omissions of significance for use and reliance by UniStar in their 

Application to construct the proposed reactor (CC3)

FACT A: PPRP p2:  1.2 SCOPE

The scope of this study is limited to assessment of major hazard scenarios involving LNG that 

may have the potential to cause property damage or adverse impacts on human health offsite. 

Smaller scale events with direct effects limited to onsite populations are not included except in 

relation to their potential to cause an escalation to a more severe event. 

The proposed expansion project may be implemented in stages; for example, the south pier is 

expected to be in use well before the expansion project is completed, the new processing and 

storage equipment is expected to go into service in August 2008, and LNG shipping could reach 

a maximum of 200 vessels per year in 2009. However these intermediate stages are not 

considered within this study; risks are calculated only for the current (effectively pre-2004) 
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baseline and the fully completed expansion project. 

The geographical scope of the study, shown in Figure 1.1, covers the area around Cove Point 

and CCNPP. The risk study is limited to LNG operations contained within this area, e.g., LNG 

ships en route within the area, berthing of ships and cargo transfer, onshore storage and 

processing and pipeline export within the study area. There are several additional downstream 

developments such as further transmission system pipelines and compressor stations, which are 

outside the scope of this project. 

The study does not evaluate construction phase risks, any future modifications to the facility or 

surrounding areas, or risks to the environment. 

ARGUMENT on the PPRP in General: UniStar has relied heavily on the PPRP for its analyses 

and conclusions regarding Dominion Cove Point LNG (hereinafter referred to as “DCPLNG”). 

In order for UniStar’s analyses and conclusions to be sound and to be in compliance with 

applicable CFRs, NEPA and FIRE LAWS, among other regulations that the applicant must 

comply with, the impact of DCPLNG-related issues as it relates to the engineering and 

specifications of UniStar’s permit to construct the 3rd reactor (CC3), must be based on 

undisputed and substantiated information.  The location and severity of the consequences in the 

CC3 reactor design and its siting at Calvert Cliffs warrants a more stringent look in the section 

regarding nearby industrial facilities, especially since DCPLNG, just 3.2 miles south of the 

proposed reactor (Pet. Contentions 4 and 5) poses hazards unique to this location and because of 

its proximity to the nation’s capital.  Driving distance to the White House (per MapQuest) of 
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54.73 miles, thereby placing the White House, the Capitol and the Washington DC population 

within the 50-mile radius of the Calvert Cliffs emergency zone. 

Petitioners have presented evidence of material fact in our original submission regarding 

our disputes with the PPRP and for clarity, summarize the PPRP deficiencies along with 

corroborating evidence of same, using for the most part, the Sandia document that the PPRP cites 

as reference.  These substantiations of material fact warrant examination by the NRC and ALSB.  

The following provide clearer substantiation and admissibility of Petitioners’ contentions.   

ADDITIONAL PPRP FACTS and ARGUMENTS:

FACT 1: Page B-2, Item 19 on REFERENCES: “Guidance on Risk Analysis and Safety 

Implications of a Large LNG Spill Over Water” (SAND2004-6528, Dec 2004) 

ARGUMENT 1: SUMMARY of PPRP Disputes: 

(Additional support in specificity follows, beginning with FACT 2.) 

1. Other than a listing on Page B-2, nowhere in the PPRP is any reference made as to the 

use of the Sandia National Laboratories’ “Guidance on Risk Analysis and Safety 

Implications of a Large LNG Spill Over Water” (SAND2004-6528, Dec 2004)”.  Since 

Sandia is a US Risk Study that specifically addresses large LNG spills on water, use of  

Sandia studies is material and relevant with consequences to both Dominion Cove Point 

LNG and CCNPP.  However, since it was not included in PPRP’s Section 3.1 US Risk 

Criteria and other sections where assumptions and guidance from Sandia would have 
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contributed to the accuracy and completeness of the PPRP, therefore this omission 

renders the PPRP deficient with orders of magnitude that warrant re-examination.  

2. PPRP used an experimental UK Study of a storage tank failure (on shore) to 

substantiate Spreading and Evaporation of LNG Released on Land or Water: “An 

experimental investigation of bund wall overtopping and dynamic pressures on the bund 

wall following catastrophic failure of a storage vessel, a report prepared by Liverpool 

John Moores University for the Health and Safety Executive 2005, Research Report 

333.” While this UK study may be appropriate for on-shore LNG releases which can be 

contained, a LNG spill over water cannot be contained, therefore the use of this UK study 

alone to draw assumptions and conclusions for LNG spill over water is deficient.  

Furthermore, the PPRP does not refer to using or considering any of the LNG spill on 

water studies that the Sandia document contains, even just for comparison or justification 

for their choice of the UK study. This fact substantiates Petitioners’ contention as valid 

and admissible. 

3. PPRP used the emissive power of fire value = 220 kW/m2, much less than the 250 

kW/m2 in the Sandia China Lakes study (LNG over water spill) which is contained in the 

Sandia document used by PPRP as reference.  Petitioners (Pet. Exhibit 15) provided as 

material evidence, the fact that the PPRP did not utilize the higher value of 350 kW/m2 

for a Sandia National Laboratories study contained in the GAO report (Pet. Exhibit 16).  

This same value of 350 kW/m2 is also found in the Sandia document PPRP has listed as 

reference.  It appears that the PPRP has ignored these higher values in the Sandia studies.

The emissive power value used is relevant and evidence of a material fact that would 

drastically alter the outcome of the risk analyses, especially when it comes to impact on 
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structures (such as the current CC1 and CC2 and the proposed CC3), human life, and the 

environment.  The fact that the PPRP has not made any specific reference to the use of 

the Sandia studies in any of its assumptions, even just to justify why they chose one value 

over another, substantiates Petitioner claims that the PPRP is deficient and proves that 

Petitioners’ contentions are substantiated and admissible. 

4. PPRP assumption of a total ship loss: “Frequency of total ship loss taken as 10% of 

a large container release” quotes their data source as “Internal study based on UK HSC 

(Health and Safety Commission) research and other shipping studies.” 

a. The PPRP assumption of 25,000 m3 volume of LNG in a single compartment in 

an LNG tanker considered in their modeling is only 16.89% of the smallest LNG 

ship’s cargo carrying capacity (148,000 m3).  If the smallest LNG ship has 5 

tanks containing each 25,000 m3, the total ship loss would only be 125,000 m3 or 

84.46% of the smallest LNG tanker cargo capacity. 

b. However, given that the PPRP used only a single tanker compartment (25,000 

m3) and based on the PPRP assumption that “Frequency of total ship loss taken as 

10% of a large container release”, it is unclear what is the volume of LNG spill on 

water that was considered to be making the “pool fire” and the “flammable vapor 

cloud” which in turn determine the area of spread and the distance to the heat flux 

of 37.5 kW/m2 which will melt steel stuctures, and any orders of magnitude that 

the larger spill volume would entail. 

5. Nowhere in the PPRP does it address Rapid Phase Transition (RPT) which is usually 

the first of a series of events that occur when LNG is spilled over water.  (This is 

discussed in Sandia.) RPT causes overpressures and explosions when LNG undergoes 
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change from cryogenic liquid to gas.  RPT is a commonly used term in LNG spills over 

water and for it to be omitted in the PPRP along with any of the Sandia water studies, 

plus PPRP’s use of a shore-based UK study to model LNG spill over water, leaves little 

doubt of how deficient the PPRP is in addressing LNG spill over water.  This is another 

substantiation of the gross deficiency of the PPRP as a basis for the risk analyses and 

conclusions drawn by UniStar in support of its application and engineering of the 3rd

reactor.  This is another substantiation of the admissibility of the Petitioners’ contention. 

6. Based on the “givens” and “assumptions” presented by the PPRP to draw its conclusions, 

several factors were missed that would alter the order of magnitude of the risks and 

consequences as it affects CCNPP and the proposed 3rd reactor:

a. Emissive power of fire: kW/m2: PPRP=220 Vs.  Sandia=350 

b. “Total ship loss”, m3: PPRP=25,000 Vs.  DCPLNG=148,000 (smallest LNG 

taker) to 260,000 (newest large carrying capacity tankers anticipated by DCPLNG 

when their pier is modified) 

c. “Frequency of total ship loss taken as 10% of a large container release”: how 

this PPRP assumption affects LNG spill over water appears to conceal the order 

of magnitude of the amount spill used in the PPRP model when compared to the 

reality of what a “total ship loss” actually is.  

d. The amount of LNG spill determines key parameters, its consequences and 

risks. To name a few: overpressure impact from rapid phase transition; size and 

duration of pool fire; size and spread of flammable vapor cloud; value, intensity 

and duration of radiant heat that results from an ignited vapor cloud; distance of 

pool fire and flammable vapor cloud to CCNPP and the 3rd reactor site; Calvert 
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Cliffs as a bund (or fire fence) increasing the intensity of radiant heat from the 

pool fire and ignited vapor cloud; risk of secondary fires from radiant heat and so 

forth.  There is a domino effect associated with a large LNG spill over water and 

all together must be taken as an aggregate.  Failure to do so with accurate and 

undisputed data renders the C3 application deficient because the basis for its risk 

analyses and conclusions which is the PPRP is grossly deficient when it comes to 

LNG spill over water.  The PPRP “domino effect” in Section 4.4 Escalation 

Study  is deficient because of the aforementioned material facts and argument, 

supported in specificity below, starting with FACT 2. This further proves that 

Petitioners’ contentions are admissible. 

7. The engineering specifications for the 3rd reactor must be compliant with the federal, 

state, NEPA, NUREG and other regulations governing its safety and integrity in 

mitigating risk to structure, people, and the environment.  Resistance of the reactor’s 

design to the aggregated impact of radiant heat posed by an industrial spill of LNG on the 

Chesapeake Bay at or near the DCPLNG pier as the Petitioners’ contention presents, 

must be based on sound engineering judgment using substantiated and undisputed results.

UniStar assumed that the conclusions made by the PPRP rendered their application to 

have adequately addressed the impact of DCPLNG.  Since the thoroughness and accuracy 

of the PPRP risk study is being disputed with substantiation of material fact, UniStar’s 

conclusions and references in their application must be evaluated in this light and a revisit 

of the PPRP is being requested by the Petitioners for consideration by the NRC and 

ALSB. This also renders Petitioners’ contention valid and admissible. 
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8.  UniStar’s use of the PPRP to support conclusions regarding the engineering 

specifications of the USEPR design which continues to be evolving and not approved or 

certified by the NRC, is being disputed with material fact and substantiation herewith. 

Petitioners contention 4 and 5, if ignored or rendered as inadmissible would be to 

condone violation of the most basic of engineering principles and Quality Assurance.  

FACT 2:

PPRP p8/p40 cross reference: p8, Par 1 and Table 3.1 Offsite Risk Regulation Criteria for 

Severe Events (SSRRC Criteria), has exception on  p40, par 1: “Comparing the risk contours 

and calculated societal risk levels in Section 51 with the US Risk Criteria defined in Section 32,

the risk levels from the existing and expanded facility generally lie below the maximum tolerable 

risk criteria, with the exception that the 1980s SSRRC criteria are exceeded.

___________________

1 Section 5: HAZARD AND RISK RESULTS , PPRP p21 

2 Section 3: CRITERIA RELATING TO SAFETY/RISK ACCEPTANCE OF 

FACILITIES, PPRP p7

ARGUMENT2: UniStar is relying heavily on the PPRP, yet has not addressed the implication 

of this SSRRC exception, or made any provisions or plans for mitigation.  

FACT 3 (list):

PPRP p21, 5.1 IDENTIFIED HAZARD SCENARIOS and Table 5.1 HAZARD 

SCENARIOS, code “SH-ER-T” and “SH-AB-T” as scenarios referring to LNG Tankers total 
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loss of ship’s tank “en route” and “at berth” respectively.  [Note: The above scenarios are the 

Petitioners’ references for an LNG spill over water (Chesapeake Bay)]. 

PPRP Page A-5, 2.1.1 states 25,000 m3 capacity of LNG single compartment in an LNG tanker, 

reference Table A 2-4 Liquid Releases from Storage Tanks and Tanker Compartment.  

PPRP Page A-7, 2.2.1 Spreading and Evaporation of LNG Released on Land or Water, 

Par.2: Large, sudden releases of LNG may overtop a bund intended to contain the release. In 

this study, overtopping of bunds has been modeled for catastrophic tank failure scenarios using a 

correlation developed by Liverpool John Moores University as part of a UK HSE research 

project18. This correlation relates the fraction of tank volume that overtops the bund (Q) to the 

ratio of bund height (h) and tank height (H).

_____________

18 An experimental investigation of bund wall overtopping and dynamic pressures on the bund 

wall following catastrophic failure of a storage vessel, a report prepared by Liverpool John 

Moores University for the Health and Safety Executive 2005, Research Report 333.

Sandia p38, last Par.: Generally, combustion of LNG vapor is controlled by two limiting 

factors: 1) whether the LNG vapor does not have enough time to mix with the air (called non-

pre-mixed combustion), and 2) whether the ignition occurs after the fuel has time to mix with the 

surrounding air (appropriately called ‘pre-mixed combustion’). Therefore, ignition time is 

important in spill scenarios to assess appropriately the type and extent of thermal radiation 

from an LNG spill and fire. As noted in Table 6, combustion and thermal damage from a fire 
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can have severe consequences and should be carefully and thoroughly analyzed. 

Sandia p95, last Par. and p96, Par. 1 cites: All the reports assume that the fuel ignites 

immediately and that only a pool fire results. As an example of a different combustion scenario,

the experiments performed by Mizner and Eyre involved an ignition source 130 meters away 

from the spill source. A vapor cloud developed above the spill, propagated towards the ignition 

source and ignited. They observed that the flame propagated in two modes in the vapor cloud, as 

a pre-mixed flame in regions where air and fuel were mixed within the flammability limits, and 

as a diffusion flame in fuel-rich regions. The diffusion flame propagated back to the spill point, 

whereupon a pool fire resulted. Thus, pre-mixed and diffusion modes of burning can occur. The 

implication of this deals with the potential occurrence of explosion in pre-mixed regions, given 

potential breach conditions and ignition sources. 

PPRP Page A-13, Table A 4-1 Scenario Frequencies and Bases (comments and assumptions 

for scenario SH-ER-T and SH-AB-T): Frequency of total ship loss taken as 10% of a large 

container release quotes their data source as “Internal study based on UK HSC (Health and 

Safety Commission) research and other shipping studies.”

ARGUMENT 3: The data used by PPRP from which UniStar is basing their justification for 

dismissal does not address the scenarios in the Petitioners’ contention as follows, thereby further 

deficient for the following reasons:   
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1. The 25,000 m3 volume of LNG the PPRP 2.1.1 considered in their modeling is only 

16.89% of the smallest LNG cargo carrying capacity (148,000 m3).  If the smallest LNG 

ship has 5 tanks containing each 25,000 m3, the total ship loss would only be 125,000 m3  

o Pet. p18 states “LNG pier which is currently being expanded by DCPLNG to 

accommodate the larger ships which transport cargoes of up to 267,000 cubic 

meters of LNG than the smaller ships (148,000 cubic meters maximum LNG 

capacity) currently utilizing the existing LNG pier.”

2. For the two scenarios on “total loss of ship’s tank”, PPRP’s assumption of “The 

Frequency of total ship loss taken as 10% of a large container release.”  Petitioners argue 

that when such an event happens as a “total loss of ship’s tank”, statistical assumption 

used to justify the risk at 10% of a large container release are theoretical and do not 

reflect the reality of what “total loss of ship’s tank” truly means which could be volume 

of LNG between 148,000 cubic meters and 267,000 cubic meters, depending on the type 

of LNG tanker. (The PPRP uses 25,000 m3 for a single tanker compartment to denote 

“total ship loss” which is 16.89% of the smallest LNG ship’s cargo carrying capacity  of 

148,000 m3.

3. PPRP used an experimental UK Study of a storage tank failure (on shore) to 

substantiate Spreading and Evaporation of LNG Released on Land or Water, as

described above. PPRP does not refer to using or considering any of the LNG spill on 

water studies that the Sandia document contains, even just for comparison or justification 

for their choice of the UK study.   Therefore, in this respect, the PPRP is deficient and 

Petitioners’ contention presents substantiation of a material fact supporting admissibility. 
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4. Although the PPRP utilized a “delayed ignition assumption” and made representations 

regarding combustion and flame, nowhere in the PPRP is “mode of combustion” 

addressed as described in the two references to Sandia, above (non-premixed and pre-

mixed and diffusion flame).  These assumptions and considerations are material and 

affect risk analysis, therefore the PPRP is also deficient in this respect.   

FACT 4 (list):

PPRP Page A-3, 1.3 FIRE AND EXPLOSION MODELS 

1.3.1 Pool Fire Model 

This model is used to assess fires from pools of hydrocarbons lying on the ground

or in a bund, berm, or dike. These types of model estimate the flame height and 

surface emissive flux of the fire (the quantity of heat radiated from the surface of 

the fire) to characterize the fire, and then use a ‘view factor’ calculation and an 

‘atmospheric attenuation’ algorithm in order to estimate the thermal radiation 

burden at a specific point some distance from the fire. 

This model is capable of modeling confined and unconfined fires on either land or

water.

Sandia p91, Par. 2 cites: Pool diameter, radiant flux, and burn duration will depend upon the 

scenario or example assumptions used, as evident from the reports. Obviously, a larger pool fire 

would result if all of the five cargo tanks were ruptured due to a larger amount of fuel 

spilled……. Thus, pool area will make a significant difference.”
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Sandia p145, last Par: “suggest LNG pool fires of as much as 8900 m in diameter before 

breakup, based on results of laboratory testing on approximately 7 m by 7m wood fiberboards.” 

ARGUMENT 4:

1. As described above, and in The PPRP assumptions in 1.3.1 Pool Fire model that “This 

model is used to assess fires from pools of hydrocarbons lying on the ground or in a 

bund, berm, or dike,” supports the conclusion that “This model is capable of modeling 

confined and unconfined fires on either land or water” is deficient when used as the 

model for an LNG spill over water where the spill cannot be confined. 

2. The same UK study was cited in FACT 3 where deficient assumptions were used to 

determine amount of LNG spill which is a key factor in determining size, duration, and 

intensity of the pool fire.  The deficiency carried over to the PPRP hazard scenarios 

which used the same data and assumptions. The order of magnitude of the deficiency in 

the PPRP is what appears to be its dependence on this UK study to develop the 

parameters for its modeling to determine risk and consequences of a large LNG spill over 

water.

3. None of the Sandia studies supporting a pool fire on water were used by the PPRP.

These Sandia studies which address the large LNG spill over water impact many key 

assumptions and parameters that affect the outcome of the risk study.  This is where the 

PPRP is grossly deficient. 

FACT 5 (lists):

PPRP Page A-4, Table A 2-2 LNG Physical Properties: 



56

Property    Value 

Material    Pure Methane 

Black body emissive power, kW m-2  220 

Sandia p120, Par.1, for the China Lakes experiment:  “The percentage of methane in 

the LNG used for each test varied from 75 to 95 %. The highest spot emissive power of 

250 kW/m2 occurred with the highest concentration of methane.” 

Sandia p141, Table 41: Sensitivity Analysis of Thermal Intensity Level Distances includes

the 350 kW/m2 emissive power for a single tank breach.  

Table 1 of the GAO-07-316 February 2007 report: "MARITIME SECURITY, Public 

Safety Consequences of a Terrorist Attack on a Tanker Carrying Liquid Natural Gas Need 

Clarification" (Pet. Exhibit 15), also reflected Sandia National Laboratories’ 350 kW/m2 along 

with other LNG studies.

ARGUMENT 5:

1. Data assumptions in the PPRP were drawn from the UK study as evidenced by the 

previous FACTS and ARGUMENTS.  The emissive power used by the PPRP was 220 

kW/m2, much less than the 250 kW/m2 in the Sandia China Lakes study (water spill) 

which is contained in the Sandia document used by PPRP as reference.  Petitioners (Pet. 

Exhibit 15-GAO Table) provided as material evidence, the fact that the PPRP did not 

utilize the higher value of 350 kW/m2, also found in its Sandia reference and further 
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corroborated by its appearance in the GAO report.  PPRP omitted any reference to Sandia 

in their use of data and assumptions and did not provide any rationale for their choice.

2. Furthermore, since the PPRP assumption was “Pure Methane”, the emissive power 

should have been higher, to be consistent at least, with the findings in the China Lakes 

experiment and with the Sandia Sensitivity Analysis, which also summarized that there 

are more severe consequences when there is an intentional breach of more than one 

tanker container.

3. Based on the above arguments, consideration of the impact of the greater emissive power 

was not considered in the PPRP modeling.  The order of magnitude on the PPRP results 

is impacted by the choice of parameters such as the emissive power of fire, therefore the 

risk and consequences are understated by that order of magnitude. 

4. Using simple logic, one can conclude that based on these recognized scientific 

experiments and analyses provided in evidence in the aforementioned FACTS and 

ARGUMENTS, that the greater the LNG spill, the greater the diameter of the pool fire.  

The spread of the spill over water would be faster since it is unconfined, thereby 

increasing the area of threat both from the pool fire and the flammable vapor cloud.  The 

PPRP data and assumptions appear to be “diluted” and do not reflect the values that are 

mathematically and scientifically expected, using Sandia’s studies and expert opinions as 

a guide.  The omissions and lack of justification as to the rationale for using the 

assumptions and data for the UK study and not Sandia or a combination thereof, is one of 

the reasons why Petitioners conclude that the PPRP risk study is deficient and one of the 

basis of Petitioners having submitted Contentions 4 and 5. 
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5. Further expanding on this order of magnitude, the probability and aggregation of 

escalating events resulting from all these factors naturally places a deficiency in the 

Escalation Study of the PPRP, thereby necessitating the revisit of UniStar’s application as 

their conclusions are impacted negatively by the bases from which their assumptions and 

conclusions are based, the PPRP.   Petitioner Contentions 4 and 5, having provided 

specificity in the foregoing FACTS and ARGUMENTS are therefore substantiated and 

admissible. 

6. The following addresses UniStar’s issues in specificity: 

Contention 4: The ER is Unacceptably Deficient Because it Omits from Analysis of CCNPP 3’s 

Reactor Design and Safety of the CCNPP Facility, Additional Relevant Impacts Arising from the 

Expansion of the Dominion Cove Point Liquefied Natural Gas Facility Located 3.2 Miles South 

of the Proposed Reactor.

The applicant asserts:  

App. p37:  “In this proposed contention, Petitioners assert that the ER is deficient because it 

omits analysis of certain issues. However, as discussed below, this proposed contention of 

omission is inadmissible because the application contains the allegedly omitted analysis and 

because the petitioners fail to demonstrate a genuine dispute on a material issue.22 Although 22 

In the proposed contention, Petitioners variously describe the deficiency as being related to the 

ER or FSAR (or the “application”). In fact, as described further below, substantial information is 

provided in the COL application in both the ER and the FSAR. To the extent that Petitioners 

argue an omission in the ER as a matter of formality (i.e., that a specific risk analysis that is in 
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the FSAR is not in the ER), this is not a meaningful distinction. The key is that the issues related 

to the LNG facility are fully evaluated and the information is available for the NRC Staff to 

include in its review documents (either Petitioners attempt to circumvent the requirement that a 

proposed contention provide a statement of the factual or expert support for the proposed 

contention by couching the contention as one of omission, many of the asserted bases implicitly 

argue that the application reaches an incorrect conclusion. However, because these challenges 

are unsupported, they cannot provide the basis for an admissible contention.” 

Petitioners reply that as already stated previously in the Clarification on Petitioners’ use of 

ER and FSAR:  Petitioners are not and have not based Contentions 4 and 5 on the comparison 

of the two or the differences between ER and FSAR, so UniStar’s assumption of the 

aforementioned as the reason for these contentions, is UniStar’slack of understanding of 

Petitioners’ contentions.  Contentions 4 and 5 are based on evidence of material fact found in 

UniStar’s application, inclusive of the ER and FSAR and further clarified by the foregoing 

FACTS and ARGUMENTS about the deficiencies and omissions in the PPRP upon which 

UniStar has relied upon to justify its position regarding the DCPLNG issues. Specifically, 

UniStar’s assertion that “The key is that the issues related to the LNG facility are fully evaluated 

and the information is available for the NRC Staff to include in its review documents” is 

deficient since the PPRP from which UniStar draws its basis for facts and conclusions has been 

documented as deficient in specificity in each of the foregoing FACTS and ARGUMENTS.  

Petitioners’ contentions have been substantiated in specificity regarding deficiencies and 

omissions, therefore admissible.  

NRC p.28 
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“The Staff opposes admission of proposed contention 4 because it does not articulate a 

genuine dispute with the Applicant, raises issues outside the scope of this proceeding, does not 

support any dispute with the Application with facts or expert opinion, nor does the proposed 

contention support its claims of alleged omissions with supporting reasons as to why omitted 

material is required. Accordingly, proposed contention 4 does not comply with 10 C.F.R. § 

2.309(f)(1)(iii)-(vi), and is inadmissible.” 

Petitioners reply that the foregoing FACTS and ARGUMENTS support genuine dispute with 

the applicant, have provided material evidence in specificity especially with regards to the PPRP 

which applicant has relied on so heavily.  Contention 4 raises issues that must be addressed since 

the risk study used is materially deficient and has material omissions that if not taken into 

consideration, affect the integrity of the engineering specifications of the still evolving USEPR 

design.  The issues in the PPRP under calculate the risks and hazard scenarios upon which the 

applicant bases their analyses and conclusions.  As such, these issues are well within the scope of 

this hearing since these issues must be addressed before construction and the assumptions and 

conclusions must hold true for the life expectancy of the proposed reactor.  The deficiencies and 

omissions of the PPRP, since they form the basis for risk assessment, if not addressed and 

resolved adequately, put at risk ad infinitum, the United States seat of government and the DC 

population which is within the 50-mile radius of the CCNPP and proposed 3rd reactor.  Dismissal 

of Contentions 4 and 5 will condone that risk and it cannot be taken lightly since the issues raised 

have not been fully addressed.  In the foregoing FACTS and ARGUMENTS, Petitioners have 

presented material evidence supporting issues raised in specificity and directly related to the 

accuracy and completeness of the applicant’s application and the bases from which the applicant 
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draws its facts and risk analysis scenarios, thereby rendering Contentions 4 and 5 admissible.

Applicant asserts: “Section 4.4 of the PPRP Study contains an overview of the “escalation 

study” that was performed to assess the potential for such interactions.” 

Petitioners’ reply that the foregoing FACTS and ARGUMENTS already answered the 

omissions and deficiencies of the PPRP in this respect. 

Applicant asserts: “FSAR Section 2.4.1.1 states that ESWS cooling tower basins will serve as 

the Ultimate Heat Sink (“UHS”) cooling water storage volumes for use during design basis 

accidents. The tower basin inventory provides cooling water for safety-related heat removal for 

the first 72 hours during DBA conditions without the need for additional makeup water from the 

Chesapeake Bay.” 

Petitioners’ reply that aside from the Chesapeake Bay, the ESWS/UHS as a water source for 

cooling will have been negatively impacted as a consequence of a large LNG spill and all its 

implications and escalating orders of magnitude.  Given that, the ESWS/UHS, will also be 

heated from the effect of radiant heat in excess of the 37.5 kW/m2 due to prolonged pool fire and 

radiant heat from an ignited flammable vapor cloud, and with probability of direct fire since the 

flammable vapor cloud could be entrained by the wooded area acting as a vapor cloud bund.

Since the PPRP used insufficient data and missed some assumptions that were material and 

relevant in determining the scenarios and impacts in their risk study, the resultant  radiant heat 

from the emissive power of fire, duration and distance to the 3rd reactor would be in order of 
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magnitude far greater than what was reflected in the PPRP risk assessment.  This would increase 

the probability of shutdown for CCNPP and the proposed reactor. When the basis for 

engineering and risk analysis are deficient, so are the conclusions drawn ad infinitum.  Add to 

this the hazards posed to government establishments and personnel within the 50 mile radius of 

CCNPP and CC3, make all the more reason why Contentions 4 and 5 cannot be dismissed so 

routinely.

NRC, p31-32 attests “insofar as this claim concerns the DCPLNG facility, its expansion, or the 

environmental impacts of an accident at DCPLNG upon the Chesapeake Bay 

and the surrounding environment, it is outside the scope of this proceeding. As concerning the 

proposed reactor, the Application contains extensive discussion that is relevant to the 

information that the Petitioner believes that the application omitted. To the extent that the 

Petitioner has raised a dispute with the Applicant, the Petitioner has not provided references to 

sources in support of their position, as required by 10 C.F.R. § 2.309(f)(1)(v). Therefore, Claim 2 

is inadmissible. The Applicant’s FSAR, in Section 2.2.3.1.2, “Flammable Vapor Clouds 

(Delayed Ignition),” (again recited by the Petitioner) discusses precisely the sort of accident the 

Petitioner alleges to be omitted. There, the Applicant provides in detail its methodology in 

predicting the consequences of such an event, as well as the impacts of such an event on the 

proposed plant and surrounding area, including the DCPLNG facility itself. See FSAR at 2-78 to 

2-83.”

Petitioners reply that an accident of a catastrophic LNG spill over water, though off site to the 

proposed CC3, is material and relevant and within the scope of this proceeding.  Furthermore, 
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the applicant may have covered their methodologies and scenarios in the FSAR, however, these 

scenarios and methodologies were based on the PPRP or lifted directly from the PPRP to which 

the Petitioners have provided facts and expert references (Sandia) that are material and 

substantiate the disputes (omissions and deficiencies).  The aforementioned FACTS and 

ARGUMENTS address the issues of omissions and deficiencies that require revisiting, otherwise 

the errors and omissions will continue ad infinitum and put at risk the integrity of the reactor 

design and all parts that go with it. Consequences to erroneous assumptions and conclusions, 

given the sensitivity of the CCNPP site and the proposed reactor, substantiate admissibility of 

Contentions 4 and 5. 

NRC, p32 asserts: “While a delayed ignition vapor cloud is considered in the FSAR, the 

Petitioner alleges that the Applicant “omits full breach of ship borne LNG over water” in its 

analysis, and that “[t]he assumption that the ‘entire contents of the vessel leaked forming a 1 cm 

thick puddle providing a significant surface area to maximize evaporation and the formation of a 

vapor cloud’ definitely omits risk analysis of a catastrophic LNG spill over water.” Petition at 

28. However, the Petitioner does not cite to any source or reference as the basis for its 

disagreement with the Applicant. While the Petitioner has attached, and elsewhere made 

peripheral reference to a GAO report and studies from Sandia National Laboratories concerning 

LNG accidents, it has not explained their relevance to the proposed action, or used them to 

substantiate any dispute with the Application. While the Petitioner does not need to prove its 

contention at the admissibility stage, Private Fuel Storage, CLI-04-22, 60 NRC at 139, 10 C.F.R. 

§ 2.309(f)(1)(v) requires a “concise statement of the alleged facts or expert opinions which 

support the requestor’s [or] petitioner’s position on the issue . . . together with references to the 
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specific sources and documents on which the requestor/petitioner intends to rely .” 

Petitioners reply that the aforementioned FACTS and ARGUMENTS on the PPRP have 

provided substantiation with reference (Sandia and GAO) in specificity addressing the source 

and references required to meet admissibility on this specific issue.  These include size of LNG 

spill, behavior of LNG as in Rapid Phase Transition when air or water acts as a natural vaporizer. 

Regarding Petitioner statement that “the Applicant “omits full breach of ship borne LNG over 

water” in its analysis, and that “[t]he assumption that the ‘entire contents of the vessel leaked 

forming a 1 cm thick puddle providing a significant surface area to maximize evaporation and 

the formation of a vapor cloud’ definitely omits risk analysis of a catastrophic LNG spill over 

water”: Petitioner found that the assumptions used by the applicant in its methodology regarding 

2.2.3.1.2 Flammable Vapor Clouds (Delayed Ignition) which is supposed to be LNG includes 

an assumption such as “1cm thick puddle ending up as a vapor cloud” is so off base and very odd 

for an LNG spill.  This type assumption in no way even behaves like LNG spill on water, let 

alone even mimic the characteristics of a full spill. Petitioner was aghast at even finding such a 

description as this on the Applicant’s FSAR, and this is enough reason to warrant and require an 

in depth analysis and evaluation of  the application’s assumptions and methodologies. This is 

above and beyond the omissions and deficiencies cited in the PPRP FACTS and ARGUMENTS 

included in this response. 

Applicant asserts: “Similarly, contentions involving plans of third parties that are not yet 

concrete proposals should be rejected. Whether Dominion will proceed with the pier 

reinforcement project is too speculative to support an admissible contention.26 Simply stated, the 
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issue is premature. Moreover, Petitioners have provided no information to suggest that 

expanding the pier footprint would lead to potential impacts any different than those already 

considered.”

App. p53 

Contention 5: The ER Is Unacceptably Deficient Because it Omits the Combined and Cumulative 

Mechanical Stress to Chesapeake Bay Biota Caused by the Cooling Water Intake Pumps for the 

Proposed Unit 3, CCNP Units 1 and 2 Water Intake Pumps and the Water Ballast Intake 

Pumps of the LNG Tanker Ships that Are Operational During LNG Unloading Operations at the 

Dominion Cove Point LNG Pier. 

Petitioners reply: The expansion of the LNG pier is as real as the application for the permit to 

construct the 3rd reactor.  To state that it is speculative would be to admit that CC3 is speculative, 

though at this stage it appears to be considering that the USEPR is still not approved or certified 

for use.  The applicant’s contention is frivolous and should be deleted.  The LNG pier expansion 

seeks to utilize larger shipments of LNG to the DCPLNG terminal and this expansion of 150 feet 

on either side of the pier would possibly increase the northerly approach of larger ships,

bringing  the CC3 siting much closer to the shipping lanes and closer to the risk of an even more 

catastrophic LNG spill scenario.  To ignore this probability as of no consequence is turning a 

blind eye to the risk factors and engineering design adjustments that the USEPR and all it entails 

must consider to be compliant to all the rules and regulations governing design and safety.  For 

CC3 to dismiss this as speculative is not in keeping with even good business practices on market 

and competition, if not the more potent dangers it presents to CC3 engineering and design. 

Furthermore, in Contention 5, it places the CC3 water intake for cooling closer to the ships who 
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also siphon Chesapeake Bay water into their water ballasts during LNG unloading operations, 

thereby adding to the environmental strain of an already dying Chesapeake Bay. 

It is easy for the applicant to dismiss Contention 5 as already covered with no adverse impact, 

which was the same conclusion drawn by the PPRP, and now with proven deficiencies and 

omissions.  However, the cumulative effect of these discrete processes such as water suction in 

large quantities in the same general area cannot be taken in isolation.  Petitioners reply that 

UniStar and the Staff are inappropriately asking the public to perform the analysis that in fact the 

applicant is federally required to do under the National Environmental Policy Act (NEPA).  

NEPA clearly requires that the applicant take a “hard look” and provide an analysis of the 

project’s relation to other federal actions with potential collective and cumulatively significant 

impacts as to the proposed action’s intensity. [40 C.F.R. 1508.27]

The petitioners are within their rights and due process afforded under NEPA to an intervention 

on a dispute created by the insufficiency of the application to provide a collective and cumulative 

environmental impact analysis for the requested federal action. 

As a point of law, NEPA seeks to determine whether the requested federal action is related to 

other actions with individually insignificant but cumulatively significant impacts. As such, 

NEPA is clear that significance exists if it is reasonable to anticipate a cumulatively significant 

impact on the environment. More to the point of the petitioners’ contention, NEPA is clear that 

significance cannot be avoided by terming an action temporary or by breaking it down into small 

component parts. [40 C.F.R. 1508.27(b)(7)]
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The petitioners have contended that the applicant inappropriately seeks to limit the scope and 

significance of the environmental impact of the requested action by breaking down the 

environmental report analysis into a smaller component parts that each of which is too narrowly 

focused on the immediate marine environment of the Calvert Cliff Nuclear Plant site to the 

exclusion of additional “water usurpers” that suction off Bay waters to the billions of gallons 

daily, which when all taken together amount to a considerable and sizable sum and impact to the 

environment and Maryland aquatic commerce . 

CONCLUSION: 

In the amount of time given the Petitioners to respond to the Applicant’s and NRC Staff’s 

counter issues, the Petitioner has  presented much material evidence, substantiation, and expert 

and accepted references (such as Sandia) to meet admissibility requirements for Contentions 4 

and 5.  Petitioner therefore appeals to the NRC and ALSB to grant these contentions 

admissibility.

Petitioners’ Combined Reply to Applicants and NRC staff’s response to Contention 6 

Regarding our Contention Number 6, concerning the Calvert Cliffs 3 COLA’s deficiency in 

regards to its discussion of the high-level radioactive wastes to be generated by the proposed new 

reactor, the responses of Applicants and NRC staff to our proferred contention do not include 

any additional data or discovery to refute our contention. We fully understand the contents, do 

not misconstrue any statements, and raise genuine issues of contention. The contention has merit 

and should be admitted. 
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Neither the Applicants nor NRC staff address a key new issue raised in our contention: that the 

NRC is now itself re-examining and accepting public comment on its Nuclear Waste Confidence 

Decision.

By way of background, on March 1, 2005, attorneys representing the State of Nevada filed a 

petition for rulemaking to NRC calling on the Commission to amend its Waste Confidence 

Decision and Rule to avoid prejudging the Yucca Mountain license application (PRM-51-8). But 

on August 17, 2005 the NRC denied Nevada’s petition for rulemaking (70 Federal Register 

48329, and NRC Office of Administration “Items of Interest,” Week Ending August 19, 2005). 

Even as late as early 2008, NRC Chairman Dale Klein was saying that NRC would not be re-

evaluating its Nuclear Waste Confidence Decision. Specifically, in his speech entitled “Waste 

Confidence and Waste Challenges: Managing Radioactive Materials” at the Waste Management 

Symposium in Phoenix, Arizona on February 25, 2008, NRC Chairman Dale E. Klein said “I 

personally do not feel that a new [Waste Confidence] rulemaking is necessary at this time...” 

However, Chairman Klein’s May 16, 2008 letter to U.S. Senator George Voinovich – Ranking 

Member of the Subcommittee on Clean Air and Nuclear Safety of the Senate Environment and 

Public Works Committee – showed that the NRC had changed course. Klein wrote: “On 

September 7, 2007, following a public meeting where the Commission was briefed by the 

Nuclear Energy Institute and other industry representatives, the Commission “agreed with the 

nuclear industry view that it was appropriate to update the NRC’s waste confidence findings in 

the near term.” 
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Thus, the NRC Commission rejected Nevada’s petition for rulemaking to update the NRC 

Nuclear Waste Confidence Decision, but embraced the nuclear power industry’s call for just 

such a re-evaluation. In fact, that re-evaluation is currently underway. NRC has granted an 

extension to the public comment period on the draft revision to the Nuclear Waste Confidence 

Decision. The new deadline for public comments is February 9, 2009, a public comment 

opportunity that we fully intend to take advantage of and participate in. After receiving public 

comments by the deadline, NRC will then consider those comments in preparation of a final 

revision to the Nuclear Waste Confidence Decision, to be published at an unspecified future date. 

Obviously, as worded in the 1999 review of the NRC Nuclear Waste Confidence Decision, 

“significant and pertinent unexpected events” must have occurred, “raising substantial doubts 

about the continuing validity of the Waste Confidence finding” (64 Federal Register 68005), for 

NRC is in fact re-evaluating its Waste Confidence finding as we speak. This further bolsters the 

merit of our contention for hearings. 

Given that the NRC Nuclear Waste Confidence Decision is under re-evaluation, it is 

inappropriate for NRC staff and Applicants to currently take credit for a renewed expression of 

“Confidence” that the waste problem is completely under control, and will remain so for many 

decades to come.  

Both NRC staff and Applicants argue that Joint Intervenors are impermissibly attacking NRC 

regulations in our contention. But the Commission itself has ordered a re-evaluation of its 
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Nuclear Waste Confidence Decision. We are not attacking NRC regulations; rather, we are 

acknowledging the reality that the relevant regulations are under review, may change 

substantially, and may affect the proposed Calvert Cliffs-3 reactor. Thus, at worst this contention 

should be accepted for hearing but held in abeyance until the Waste Confidence Decision is 

issued by the NRC; although Joint Intervenors believe the issue is ripe for consideration at this 

time. 

Another recent development that demands mentioning here is the December 2008 publication by 

the U.S. Department of Energy of “The Report to the President and the Congress by the 

Secretary of Energy on the Need for a Second Repository.” In it, DOE indicates that the State of 

Maryland itself could serve as the location for a high-level radioactive waste repository if the 

Yucca dumpsite is not opened and its capacity limits removed. 

On page 11 of this report, viewable at 

http://www.ymp.gov/info_library/program_docs/Second_Repository_Rpt_120908.pdf,

DOE states that “DOE reference documents...identify 17 states within which there were granitic 

bodies believed to be adequate for investigation for siting a repository for the second repository 

program.” This list of 17 states included not only Maryland, but also such neighboring states as 

Pennsylvania, Delaware and Virginia, all within the Chesapeake Bay watershed.  However, there 

has been no evaluation of any of the sites suggested so no claim can be made or implied about 

suitability or the possibility of any becoming a licensed site. 

Figure 3 on page 12 of the same report, entitled “Map of the United States Illustrating First 
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Repository Program Sites, Second Repository Program Areas Under Consideration, and Shale 

Deposits Potentially Suitable for a Repository,” shows shale deposits in western Maryland, as 

well as under all of West Virginia, much of Pennsylvania, and various parts of western and 

central Virginia, that DOE is considering as potential repository locations. There has been no 

evaluation of any of the sites suggested so no claim can be made or implied about suitability or 

the possibility of any becoming a licensed site. 

This new DOE report shows that, without a repository at Yucca Mountain, Nevada that has 

current waste amount limits removed, the State of Maryland itself, or other states in the 

Chesapeake Bay watershed, could be targeted for the nation’s high-level radioactive waste dump. 

The uncertainties concerning high-level radioactive waste management in the U.S.as evidenced 

by the incoming Obama presidential administration’s stated opposition to the Yucca Mountain 

dumpsite proposal,  NRC’s current revision of its “Nuclear Waste Confidence Decision,” and 

DOE’s new report on the potential of states such as Maryland to be targeted for the national 

radioactive waste dump in lieu of Yucca Mountain, all serve to bolster the legitimacy of our 

high-level radioactive waste contentions. We urge that, contrary to NRC staff’s and Applicants’ 

arguments, our contention be granted a hearing on the merits. 

We would also like to clarify, in response to Applicants’ footnote 41 on page 59 of its response 

to our intervention petition, that the reason we mentioned the U.S. Environmental Protection 

Agency’s Yucca Mountain radiation release regulations was to show that contrary to Applicants’ 

assertion that no radioactivity would be released to the environment from the Yucca Mountain 

dumpsite, that radioactivity releases would in fact occur for hundreds of thousands of years into 
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the future. For the first 10,000 years post burial of the wastes at Yucca, EPA has proposed a final 

rule that would allow for 15 millirems per year of radioactivity to dose persons downstream. 

After 10,000 years and out to a million years, EPA would allow for 100 millirems per year of 

radioactivity to dose persons downstream – a six to seven fold increase in allowable levels of 

harmful radioactivity dosage. EPA’s regulations are currently being challenged legally by the 

State of Nevada. Our point is that, contrary to Applicants’ assertion that zero radioactivity would 

escape the Yucca Mountain dumpsite, that in fact EPA recognizes that radioactivity doses will be 

delivered to persons living downstream of the leaking dumpsite for a million years into the 

future. This would, of course, be an environmental and public health impact caused by the 

Calvert Cliffs 3 reactor if built and allowed to generate forever deadly high-level radioactive 

wastes.

Petitioners’ Combined Reply to Applicants and NRC staff’s response to Contention 7 

Contention 7 on so-called “low-level” radioactive waste is a contention of omission. Our 

contention is on NEPA, environmental grounds and on safety and security grounds.

The expert providing the facts and basis for opinion that there is an omission is Diane D’Arrigo, 

NIRS Radioactive Waste Project Director, whose documentation that her 11-19-08 declaration 

was signed is being submitted to the docket with this filing. 

NRC has admitted that long-term storage of “low-level” radioactive can be a security and safety 

concern.
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The statement of fact is that the Nuclear Regulatory Commission provides 10 CFR Part 61 as the 

required criteria for the ultimate disposition of so-called “low-level” radioactive waste. Any plan 

or application to generate new so-called “low-level” radioactive waste should be required to 

meet it eventually. Despite its inadequacies (which are deserving of dispute but not in dispute in 

this proceeding), 10 CFR Part 61 provides the regulatory requirements for the disposal of 

radioactive waste.  As of the time of the application, and currently, there is no accessible 10 CFR 

61 disposal available for most of the nuclear reactors in the US. It is premature and irresponsible 

for the applicants to assume that such access will be forthcoming.

The applicants’ plans, including contracting with Studsvik for waste processing, do not actually 

comply with 10 CFR part 61, nor do they ensure that 10 CFR part 61 will eventually be met.  

Specifically, Studsvik does not, nor do any of its partners, have a 10 CFR part 61 license for 

“low-level” radioactive waste disposal for waste from nuclear power reactors. Further, Maryland, 

(in which Calvert Cliffs 3 would be located) and Tennessee (in which Studsvik is located) are not 

members of the Texas/Vermont Compact for so-called “low-level” radioactive waste, thus 

wastes from those generators are not necessarily allowed access to that region for disposal.

Important questions must be answered regarding whether waste from either Calvert Cliffs, or 

Studsvik would be admissible in that event.  

NRC should have no confidence in this plan, but that is arguing the substance, and therefore we 

leave that further discussion until the contention is admitted and the finer points of substance can 

be argued. 
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We have reviewed the appropriate portions of both the FSAR and ER and did not cite all the 

portions describing the production and onsite management of long-lasting radioactive waste 

because the concern of the contention is the long-term, possibly post-closure storage, potentially 

perpetual storage of these wastes. What is revealing in the FSAR is that significantly dangerous 

and long-lasting radioactive waste will be routinely, constantly generated if Calvert Cliffs 3 

operates. Those sections did not address the permanent disposal, disposition and isolation of the 

wastes for the 10-20 half-lives they remain potentially dangerous, rather they reported routine 

production and management.  

10 CFR 2.335 

Regarding the risks from long term/de-facto permanent storage, as stated in the original 

contention (Contention 7 Footnote 1), petitioners anticipate seeking generic revision of Table S-3 

and need to preserve out right to ensure that any generic resolution of our concerns is made in a 

timely way and incorporated into the licensing action in this particular case.  These are generic 

problems thus a waiver or exception is not appropriate here. We are raising this here to ensure 

any generic resolution is applied back to this case. 

 This petition includes new information including but not limited to the potential length of 

time and increasing amounts of radioactive waste remaining at the site for which there is no 

permanent disposal of radioactive wastes and the potential effects of climate change on the 

storage location(s). Our petition on Table S-3 is intended to address concerns regarding different 

but significant impacts of radiation on individuals of different ages and sexes, non-cancer health 

effects of radiation and protecting the most vulnerable members of the population.  
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GTCC

 Finally, we contend that our concerns are valid regarding Greater than Class C 

radioactive waste in this proceeding. It is true that the disposal is a federal responsibility but 

there is no reason to believe that final disposal capacity will be provided by the Department of 

Energy. There has been a scoping for a rulemaking but not even a decision by DOE to proceed 

with the rulemaking. Greater than C waste has gone to “low-level” radioactive waste disposal 

sites on case-by-case bases so in the absence of such, it is orphaned. It has been stored with high-

level waste in fuel pools but is not subject to the waste confidence decision (which is under 

review currently). 

In summary, Joint Intervenors believe that all seven of our contentions should be admitted for 

hearing in this proceeding. 

Respectfully submitted, 

This 22nd day of December 2008. 
___________/s/________________
Michael Mariotte 
Executive Director 
Nuclear Information and Resource Service 
6930 Carroll Avenue, Suite 340 
Takoma Park, MD 20912 
301-270-6477
nirsnet@nirs.org
www.nirs.org

___________/s/________________
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paul@beyondnuclear.org 
December 22, 2008 

_____________/s/_____________ 
Allison Fisher 
Public Citizen Energy Program 
215 Pennsylvania Avenue SE 
Washington, DC 20003 
202-546-4996 
afisher@citizen.org
www.citizen.org

____________/s/_______________ 
June Sevilla 
SOMDCARES 
3086 Calvert Blvd 
Lusby MD 
Mailing address is: 
JUNE SEVILLA 
P.O. BOX 354 
SOLOMONS, MD 20688 
410-326-7166
qmakeda@chespeake.net
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CERTIFICATE OF SERVICE 

It is our understanding that all on the Calvert Cliffs-3 service list are receiving this motion 
through the submission we am making on December 22, 2008 via the EIE system. 

JOINT INTERVENORS REPLY TO NRC STAFF’S ANSWER TO PETITION TO 
INTERVENE AND APPLICANTS’ ANSWER TO PETITION TO INTERVENE 
IN DOCKET NO. 52-016, CALVERT CLIFFS-3 NUCLEAR POWER PLANT COMBINED 
CONSTRUCTION AND LICENSE APPLICATION 

This 22nd day of December 2008. 
___________/s/________________
Michael Mariotte 
Executive Director 
Nuclear Information and Resource Service 
6930 Carroll Avenue, Suite 340 
Takoma Park, MD 20912 
301-270-6477
nirsnet@nirs.org

Paul Gunter, Director  
Beyond Nuclear  
6930 Carroll Avenue Suite 400  
Takoma Park, MD 20912  
Tel. 301 270 2209  
www.beyondnuclear.org 
paul@beyondnuclear.org 
December 22, 2008 

_____________/s/_____________ 
Allison Fisher 
Public Citizen Energy Program 
215 Pennsylvania Avenue SE 
Washington, DC 20003 
202-546-4996 
afisher@citizen.org
www.citizen.org

____________/s/_______________ 
June Sevilla 
SOMDCARES 
3086 Calvert Blvd 
Lusby MD 
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Mailing address is: 
JUNE SEVILLA 
P.O. BOX 354 
SOLOMONS, MD 20688 
410-326-7166
qmakeda@chespeake.net



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /OK
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 450
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for compliance with 10CFR1, Appendix A.  Created PDF documents can be opened with Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


