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April 3, 2009 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
In the Matter of: 

THE DETROIT EDISION COMPANY 

(Fermi Nuclear Power Plant, Unit 3) 

) 
) 
) 
) 
) 

Docket No. 52-033-COL 

 
APPLICANTS’ ANSWER TO PETITION TO INTERVENE 

I. INTRODUCTION 

Pursuant to 10 C.F.R. § 2.309(h), the Detroit Edison Company (“Detroit Edison” 

or “Applicant”), applicant in the above-captioned matter, hereby answers the “Petition for Leave 

to Intervene in Combined Operating License Proceedings and Request for Adjudication Hearing” 

(“Petition”), dated March 9, 2009, filed by Beyond Nuclear, Citizens for Alternatives to 

Chemical Contamination, Citizens Environmental Alliance of Southwestern Ontario, Don’t 

Waste Michigan, Sierra Club, Keith Gunter, Edward McArdle, Henry Newman, Derek 

Coronado, Sandra Bihn, Harold L. Stokes, Michael J. Keegan, Richard Coronardo, George 

Steinman, Marilyn R. Timmer, Leonard Mandeville, Frank Mantei, Marcee Meyers, and Shirley 

Steinman (collectively “Petitioners”).1 

On September 18, 2008, and as supplemented thereafter, Detroit Edison submitted 

an application for a combined license (“COL”) for one Economic Simplified Boiling Water 

Reactor (“ESBWR”) at the Fermi site in Monroe County, Michigan (“Fermi 3”).  The NRC 

                                                 
1  Although several of Petitioners’ affidavits authorize “Toledo Coalition for Safe Energy” 

(“TCSE”) to represent them in the instant proceeding, TCSE appears nowhere else in the 
Petition and TCSE has not submitted any affidavits in support of its standing.   
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accepted the application for docketing on December 2, 2008.  73 Fed. Reg. 73350.  The NRC 

published the “Notice of Hearing and Opportunity to Petition for Leave to Intervene” on January 

8, 2009.  74 Fed. Reg. 836.  Petitioners timely filed the petition to intervene on March 9, 2009. 

As discussed below, Petitioners have not satisfied the Commission’s requirements 

to intervene in this proceeding because they have not demonstrated standing and because they 

have failed to proffer at least one admissible contention.  Therefore, in accordance with 10 

C.F.R. § 2.309, the Petition should be denied.  

II. REGULATORY BACKGROUND 

A. Standing Requirements 

Any person who requests a hearing or seeks to intervene in a Commission 

proceeding must demonstrate that he or she has standing. 10 C.F.R. § 2.309(a).  The 

Commission’s regulations in 10 C.F.R. § 2.309(d)(1) provide that a request for hearing or 

petition to intervene must state:  

(i) The name, address and telephone number of the petitioner;  

(ii) The nature of the requestor’s/petitioner’s right to be made a party to the 
proceeding;  

(iii) The nature and extent of the requestor’s/petitioner’s property, financial or 
other interest in the proceeding; and  

(iv) The possible effect of any decision or order that may be issued in the 
proceeding on the requestor’s/petitioner’s interest.  

The Commission has long applied contemporaneous judicial concepts of standing 

to determine whether a party has a sufficient interest to intervene as a matter of right.  Yankee 

Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 195 (1998).  To 

establish standing, there must be an “injury-in-fact” that is “fairly traceable to the challenged 

action” and redressible in the proceeding.  Sequoyah Fuels Corp. & Gen. Atomics (Gore, 
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Oklahoma Site), CLI-94-12, 40 NRC 64, 71-72 (1994), citing Lujan v. Defenders of Wildlife, 504 

U.S. 505 (1992) and Cleveland Elec. Illuminating Co. (Perry Nuclear Power Plant, Unit1), CLI-

93-21, 38 NRC 87, 92 (1993).   

The “injury-in-fact” must be either actual or threatened.  Id., citing Wilderness 

Soc’y v. Griles, 824 F.2d 4, 11 (D.C. Cir. 1987).  The injury must be “concrete and 

particularized,” not “conjectural” or “hypothetical.”  Sequoyah Fuels, CLI-94-12, 40 NRC at 72.  

As a result, standing will be denied when the threat of injury is too speculative.  Id.  Furthermore, 

the alleged “injury-in-fact” must lie within the “zone of interests” protected by the Atomic 

Energy Act (“AEA”) or the National Environmental Policy Act (“NEPA”).  Quivira Mining Co. 

(Ambrosia Lake Facility, Grants, New Mexico), CLI-98-11, 48 NRC 1, 6 (1998).  

A petitioner must also establish a causal nexus between the alleged injury and the 

challenged action.  Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), LBP-

98-27, 48 NRC 271, 276 (1998), aff’d, CLI-99-4, 49 NRC 185 (1999).  A determination that the 

injury is fairly traceable to the challenged action depends, in part, on whether the chain of 

causation is “plausible.”  Sequoyah Fuels, CLI-94-12, 40 NRC at 75.  Standing requires a 

“realistic threat . . . of direct injury.”  Int’l Uranium (USA) Corp. (White Mesa Uranium Mill), 

CLI-01-21, 54 NRC 247, 254 (2001). 

Finally, a petitioner must establish redressibility — that is, that the claimed actual 

or threatened injury could be cured by some action of the decisionmaker.  Sequoyah Fuels Corp. 

(Gore, Oklahoma Site Decommissioning), CLI-01-2, 53 NRC 9, 14 (2001).  

An organization may establish standing to intervene based on organizational 

standing (showing that its own organizational interests could be adversely affected by the 

proceeding) or representational standing (based on the standing of its members).  Where an 
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organization seeks to show organizational standing, the organization must meet the same 

requirements of injury, causation, and redressibility as an individual.  Warth v. Seldin, 422 U.S. 

490, 498 (1975).  Where an organization seeks to establish “representational standing,” it must 

show that at least one of its members may be affected by the proceeding, it must identify that 

member by name and address, and it must show that the member “has authorized the 

organization to represent him or her and to request a hearing on his or her behalf.”  See, e.g., 

Consumers Energy Co. (Palisades Nuclear Power Plant), CLI-07-18, 65 NRC 399, 409 (2007). 

B. Contention Admissibility Requirements 

In addition to establishing standing, petitioners must proffer at least one 

contention that meets the admissibility standards in 10 C.F.R. § 2.309(f)(1)(i)-(vi).2  A proposed 

contention must contain: 

(i) A specific statement of the issue of law or fact raised;  

(ii) A brief explanation of the basis for the contention;  

(iii) A demonstration that the issue is within the scope of the proceeding;  

(iv) A demonstration that the issue is material to the findings that the NRC 
must make regarding the action which is the subject of the proceeding; 

(v) A concise statement of the alleged facts or expert opinions supporting the 
contention; and  

(vi) Sufficient information to show that a genuine dispute exists with the 
applicant on a material issue of law or fact. 

The purpose of these six criteria is to “focus litigation on concrete issues and 

result in a clearer and more focused record for decision.”  “Changes to Adjudicatory Process; 

Final Rule,” 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004).  The NRC will deny a petition to intervene 

                                                 
2  The seventh contention admissibility requirement — 10 C.F.R. § 2.309(f)(1)(vii) — is 

only applicable in proceedings arising under 10 C.F.R. § 52.103(b), and therefore has no 
bearing on the admissibility of the Petitioners’ contentions in this proceeding. 
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and request for hearing from a petitioner who has standing but has not proffered at least one 

admissible contention.  Fla. Power & Light Co. (Turkey Point Nuclear Power Plant, Units 3 & 

4), CLI-01-17, 54 NRC 3, 26 (2001).  The Commission has stated that it “should not have to 

expend resources to support the hearing process unless there is an issue that is appropriate for, 

and susceptible to resolution in an NRC hearing.”  69 Fed. Reg. at 2202.  As a result, the 

contention admissibility standard is “strict by design.”  Dominion Nuclear Conn., Inc. (Millstone 

Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 (2001).  Failure to comply 

with any one of the six admissibility criteria is grounds for rejecting a proposed contention.  69 

Fed. Reg. at 2221. 

In support of a contention, a petitioner must provide “a specific statement of the 

issue of law or fact to be raised or controverted.”  10 C.F.R. § 2.309(f)(1)(i).  The petitioner must 

“articulate at the outset the specific issues [it] wish[es] to litigate as a prerequisite to gaining 

formal admission as [a party].”  Oconee, CLI-99-11, 49 NRC at 338.  Namely, an “admissible 

contention must explain, with specificity, particular safety or legal reasons requiring rejection of 

the contested [application].”  Millstone, CLI-01-24, 54 NRC at 359-60.  The contention rules 

“bar contentions where petitioners have only ‘what amounts to generalized suspicions, hoping to 

substantiate them later.’”  Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2), CLI-03-

17, 58 NRC 419, 424 (2003). 

A petitioner must provide “a brief explanation of the basis for the contention.”  10 

C.F.R. § 2.309(f)(1)(ii).  This includes “sufficient foundation” to “warrant further exploration.”  

Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), ALAB-942, 32 NRC 395, 428 (1990) 

(citation omitted).  The petitioner’s explanation serves to define the scope of a contention, as 

“[t]he reach of a contention necessarily hinges upon its terms coupled with its stated bases.”  
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Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), ALAB-899, 28 NRC 93, 97 (1988), aff’d 

sub nom., Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991).   

As the Commission has observed, “[i]t is the responsibility of the Petitioner to 

provide the necessary information to satisfy the basis requirement for the admission of its 

contentions and demonstrate that a genuine dispute exists within the scope of this proceeding.”  

Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 & 2), CLI-98-14, 48 NRC 39, 

41 (1998).  In other words, “[a] contention’s proponent, not the licensing board, is responsible 

for formulating the contention and providing the necessary information to satisfy the basis 

requirement for the admission of contentions.”  Statement of Policy on Conduct of Adjudicatory 

Proceedings, CLI-98-12, 48 NRC 18, 22 (1998). 

A petitioner must demonstrate “that the issue raised in the contention is within the 

scope of the proceeding.”  10 C.F.R. § 2.309(f)(1)(iii).  Any contention that falls outside the 

specified scope of the proceeding must be rejected.  See Portland Gen. Elec. Co. (Trojan Nuclear 

Plant), ALAB-534, 9 NRC 287, 289 n.6 (1979).  Moreover, a contention that challenges an NRC 

rule is outside the scope of the proceeding because, absent a waiver, “no rule or regulation of the 

Commission . . . is subject to attack . . . in any adjudicatory proceeding.”  See 10 C.F.R. § 

2.335(a).  Furthermore, a contention that raises a matter that is, or is about to become, the subject 

of a rulemaking, is also outside the scope of this proceeding.  This includes contentions that 

advocate stricter requirements than agency rules impose or that otherwise seek to litigate a 

generic determination established by a Commission rulemaking.  See Fla. Power & Light Co. 

(Turkey Point Nuclear Generating Plant, Units 3 & 4), LBP-01-6, 53 NRC 138, 159, aff’d, CLI-

01-17, 54 NRC 3 (2001). 
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Similarly, any contention that collaterally attacks applicable statutory 

requirements or the basic structure of the NRC regulatory process must be rejected by the Board 

as outside the scope of the proceeding.  Carolina Power & Light Co. (Shearon Harris Nuclear 

Power Plant, Unit 1), LBP-07-11, 65 NRC 41, 57-58 (2007).  Accordingly, a contention that 

simply states the petitioner’s views about what regulatory policy should be does not present a 

litigable issue. 

A petitioner must also demonstrate “that the issue raised in the contention is 

material to the findings the NRC must make to support the action that is involved in the 

proceeding.”  10 C.F.R. § 2.309(f)(1)(iv).  The standards defining the findings that the NRC 

must make to support issuance of a COL in this proceeding are set forth in 10 C.F.R. §§ 51.107 

and 52.97.  As the Commission has observed, “[t]he dispute at issue is ‘material’ if its resolution 

would ‘make a difference in the outcome of the licensing proceeding.’”  Oconee, CLI-99-11, 49 

NRC at 333-34.  In this regard, each contention must be one that, if proven, would entitle the 

petitioner to relief.  See Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2), CLI-02-26, 

56 NRC 358, 363 n.10 (2002).  Additionally, contentions alleging an error or omission in an 

application must establish some significant link between the claimed deficiency and protection of 

the health and safety of the public or the environment.  Dominion Nuclear Conn., Inc. (Millstone 

Nuclear Power Station, Units 2 & 3), LBP-04-15, 60 NRC 81, 89, aff’d, CLI-04-36, 60 NRC 631 

(2004). 

A petitioner bears the burden to present the factual information or expert opinions 

necessary to support its contention adequately, and failure to do so requires the Board to reject 

the contention.  See 10 C.F.R. § 2.309(f)(1)(v); Yankee Atomic Elec. Co. (Yankee Nuclear Power 

Station), CLI-96-7, 43 NRC 235, 262 (1996).  Where a petitioner neglects to provide the 
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requisite support for its contentions, the Board may not make assumptions of fact that favor the 

petitioner or supply information that is lacking.  See Ariz. Pub. Serv. Co. (Palo Verde Nuclear 

Station, Units 1, 2, & 3), CLI-91-12, 34 NRC 149, 155 (1991).  The petitioner must explain the 

significance of any factual information upon which it relies.  See Fansteel, Inc. (Muskogee, 

Oklahoma, Site), CLI-03-13, 58 NRC 195, 204-05 (2003). 

With respect to factual information or expert opinion proffered in support of a 

contention, “the Board is not to accept uncritically the assertion that a document or other factual 

information or an expert opinion supplies the basis for a contention.”  Private Fuel Storage, 

LBP-98-7, 47 NRC at 181.  The Board must examine documents to confirm that they support the 

proposed contentions.  See Vt. Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power 

Station), ALAB-919, 30 NRC 29, 48 (1989), vacated in part on other grounds and remanded, 

CLI-90-4, 31 NRC 333 (1990).  A petitioner’s imprecise reading of a document cannot be the 

basis for a litigable contention.  See Ga. Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, 

Ga.), LBP-95-6, 41 NRC 281, 300 (1995).  Moreover, vague references to documents do not 

suffice — the petitioner must identify specific portions of the documents on which it relies.  Pub. 

Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), CLI-89-03, 29 NRC 234, 240-41 (1989).   

In addition, an expert opinion that merely states a conclusion (e.g., the application 

is deficient, inadequate, or wrong) without providing a reasoned basis or explanation for why 

the application is adequate cannot provide a basis for the contention.  USEC, Inc. (American 

Centrifuge Plant), CLI-06-10, 63 NRC 451, 472 (2006) (emphasis added and internal citations 

omitted).  A contention “will be ruled inadmissible if the petitioner ‘has offered no tangible 

information, no experts, no substantive affidavits,’ but instead only ‘bare assertions and 
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speculation.’”  Fansteel, CLI-03-13, 58 NRC at 203 (quoting GPU Nuclear (Oyster Creek 

Nuclear Generating Station), CLI-00-06, 51 NRC 193, 208 (2000)). 

With regard to the requirement that a petitioner provide sufficient information to 

show a genuine dispute with the applicant on a material issue of law or fact, the Commission has 

stated that the petitioner must “read the pertinent portions of the license application . . . [and] 

state the applicant’s position and the petitioner’s opposing view,” and explain why it disagrees 

with the applicant.3  If a petitioner believes the license application fails to adequately address a 

relevant issue, then the petitioner is to “explain why the application is deficient.”  Palo Verde, 

CLI-91-12, 34 NRC at 156.  A contention that does not directly controvert a position taken by 

the applicant in the application is subject to dismissal.  See Tex. Utils. Elec. Co. (Comanche Peak 

Steam Electric Station, Unit 2), LBP-92-37, 36 NRC 370, 384 (1992).   

C. The Nexus Between Standing and Contentions in NRC Proceedings 

The Commission in CLI-96-1 discussed the nexus between standing and 

contentions, stating that “once a party demonstrates that it has standing to intervene on its own 

accord, that party may then raise any contention that, if proved, will afford the party relief from 

the injury it relies upon for standing.”  See Yankee Atomic Electric Company (Yankee Nuclear 

Power Station), CLI-96-1, 43 NRC 1 (1996).  The Commission went on to specifically state that 

an intervenor’s contentions may be limited to those that will afford it relief from the injuries 

asserted as a basis for standing.  Id., at n.3.   

The Supreme Court recently reaffirmed the principle that standing must be shown 

for every single claim in Davis v. Federal Election Commission.4  The Davis Court reiterated 

                                                 
3  54 Fed. Reg. at 33,170; see also Millstone, CLI-01-24, 54 NRC at 358. 

4  The Commission has repeatedly and unambiguously stated that contemporaneous judicial 
concepts of standing should be applied by adjudicatory boards in determining whether a 
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that “standing is not dispensed in gross,” and remarked that a party “must demonstrate standing 

for each claim he seeks to press” and “for each form of relief that is sought.”  554 U.S. __, slip 

op. at 7 (June 26, 2008), citing DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352 (2006) and 

Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc., 528 U.S. 167, 185 (2000); see 

also Rosen v. Tenn. Commissioner of Finance and Admin., 288 F.3d 918 (6th Cir. 2002) (“It is 

black-letter law that standing is a claim-by-claim issue.”).  According to the Court, standing for 

one claim does not suffice for all claims even where those claims arise from the same nucleus of 

operative fact.  DaimlerChrysler, 547 U.S. at 352.  The Court noted that Article III standing is 

rooted in the need for an actual “case or controversy,” and holding otherwise would undermine 

important judicial principles and permit, for example, adjudication of moot or unripe claims.  Id. 

In articulating its reasoning for requiring standing for each claim, the Supreme 

Court explained that the actual-injury requirement would hardly serve its intended purpose of 

ensuring that there is a legitimate role for an agency adjudicatory body in dealing with a 

particular grievance if, once a party demonstrated harm from one particular inadequacy in 

government administration, the adjudicatory body were authorized to remedy all inadequacies in 

that administration.  Lewis v. Casey, 518 U.S. 343, 357 (1996).  As the Court emphasized in 

Lewis, “[t]he remedy must of course be limited to the inadequacy that produced the injury in fact 

that the [party] has established.”  Id.   

This principle is most apparent when considering contentions under the AEA or 

NEPA.  Although a safety-related contention under the AEA could, at most, result in denial of 

the license application, a NEPA contention merely triggers the need for additional consideration 

                                                                                                                                                             
petitioner is entitled to intervene under Section 189a of the Atomic Energy Act.  See, e.g., 
Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 
4 NRC 610, 613-14 (1976). 
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or analysis in the Environmental Impact Statement.  Standing for an AEA claim must therefore 

be rooted in an injury from an unresolved or potential safety issue, while standing to raise a 

NEPA claim requires an environmental related injury.  Petitioners must demonstrate standing for 

each of these types of contentions separately. 

At bottom, the Supreme Court decisions echo the description of the nexus 

between standing and contentions articulated by the Commission in Yankee Atomic: contentions 

must be limited to those that will afford relief from the injuries asserted as a basis for standing. 

III. DISCUSSION 

A. Petitioners Do Not Have Standing 

Petitioners submit four affidavits from authorized officials in support of standing 

for four organizations, Beyond Nuclear, Citizens for Alternatives to Chemical Contamination 

(“CACC”), Citizens for Environmental Alliance of Southwestern Ontario (“CEA”) and the Sierra 

Club (collectively, “Organizations”).  Petitioners submit six member affidavits in support of the 

standing of the Organizations, as well as an affidavit from Michael Keegan in support of Don’t 

Waste Michigan.5  Seven individual petitioners also submitted affidavits in support of the 

Petition.  As is discussed below, none of these individuals or organizations have standing. 

1. Standing Cannot Be Based on Geographic Proximity Alone 

In assessing whether a petitioner has set forth a sufficient “interest” within the 

meaning of the AEA and the NRC’s regulations to intervene as a matter of right in a licensing 

proceeding, the Commission has long applied contemporaneous judicial concepts of standing.  

See supra, note 4.  At one time, judicial concepts of standing were sufficiently flexible to permit 

a “presumption” of standing in cases where a petitioner lived within a certain geographic area 

                                                 
5  Detroit Edison notes that Don’t Waste Michigan has not submitted an affidavit from an 

authorized official.   
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near the plant.  Thus, in proceedings involving nuclear power reactors, the Commission 

historically adopted a proximity presumption, whereby a petitioner could base its standing upon 

a showing that his or her residence, or that of its members, was within the geographical zone 

(usually taken to be 50 miles) that might be affected by an accidental release of fission products.  

Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 

443 (1979); see also, Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1, 

9 NRC 73, 78 (1979). 

The Commission’s “proximity presumption” has remained relatively unchanged 

since it was first developed in the late-1970s.  However, judicial concepts of standing have 

changed dramatically since that time.  In Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992), the 

Supreme Court made clear that plaintiffs must suffer a concrete, discernible injury to be able to 

bring suit.  This injury-in-fact requirement is case-specific, “turn[ing] on the nature and source of 

the claim asserted”6 and “whether the complainant has personally suffered the harm.”  

Wilderness Soc’y v. Alcock, 83 F.3d 386, 390 (11th Cir. 1996) (emphasis added).  Moreover, the 

alleged harm must be “concrete and particularized” and “actual or imminent, not conjectural or 

hypothetical.”  Lujan, 504 U.S. at 560 (quoting Whitmore v. Arkansas, 495 U.S. 149, 155 (1990)) 

(internal quotations omitted); see also Summers v. Earth Island Inst., __ U.S. __, 07–463, slip 

op. at 11 (U.S. Mar. 3, 2009) (“Standing, [the Supreme Court has] said, “is not an ingenious 

academic exercise in the conceivable’ . . . [but] requires . . . a factual showing of perceptible 

harm.”) (emphasis added); id. at 9, 11 (declining to rely on a “statistical probability” or a 

“realistic threat” to establish that individuals are threatened with concrete injury).  These 

qualifiers ensure that courts address only cases and controversies in which the plaintiff is “in a 

                                                 
6  Raynes v. Byrd, 521 U.S. 811, 818 (1997). 
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personal and individual way”7 “immediately in danger of sustaining some direct injury,”8 thus 

avoiding advisory opinions in matters “in which no injury would have occurred at all.”  Lujan, 

504 U.S. at 564 n.2. 

By requiring plaintiffs to demonstrate an injury in a concrete factual context, 

courts also avoid claims involving “only . . . generally available grievances” shared by other 

members of the public.  Valley Forge Christian Coll. v. Americans United for Separation of 

Church & State, 454 U.S. 464, 472 (1982).  When a Plaintiff’s “asserted injury arises from the 

government’s allegedly unlawful regulation (or lack of regulation) of someone else” — such as 

when a petitioner challenges a COL application but is not itself regulated by the NRC — 

“standing . . . is ordinarily ‘substantially more difficult’ to establish.”  Lujan at 562 (quoting 

Allen v. Wright, 468 U.S. 737, 758 (1984)).  Indeed, the Supreme Court has held that “much 

more is needed” in terms of the “nature and extent of facts . . . averred” to show that the 

petitioner will be affected by the alleged injury “in such a manner as to produce causation.”9  Id.  

The Supreme Court’s threshold for demonstrating standing is plainly inconsistent with the 

Commission’s simplified rote proximity presumption based on speculative accident risk. 

Recently, the Supreme Court issued a decision on standing that directly 

undermines the basis for the proximity presumption.  See Summers v. Earth Island Inst., __ U.S. 
                                                 
7  Lujan, 504 U.S. at 560 n.1. 

8  City of Los Angeles v. Lyons, 461 U.S. 95, 102 (1983). 

9  Contrast this judicial requirement to demonstrate each step of the causal link with the 
NRC’s now-outdated holding in Armed Forces Radiobiology Research Institute (Cobalt-
60 Storage Facility), ALAB-682, 16 NRC 150, 153 (1982).  There, the Appeal Board 
held that a petitioner who resided near a nuclear facility did not even need to show a 
causal relationship between injury to its interest and the licensing action being sought in 
order to establish standing.  Clearly, causation now is a required element of any judicial 
standing determination, even in NRC matters.  See Sequoyah Fuels, CLI-94-12, 40 NRC 
at 71-72. 
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__, 07–463, slip op. at 11 (U.S. Mar. 3, 2009).  The Court began by reiterating many of the 

principles discussed above: standing requires a concrete injury-in-fact that is actual and 

imminent and not hypothetical or conjectural.  The Court then found that the plaintiff’s 

“intention” to visit the National Forests in the future, without showing that the challenged 

regulations would affect a specific forest visited by the plaintiff, “would be tantamount to 

eliminating the requirement of concrete, particularized injury in fact.”  Id., slip op. at 7.  The 

Court rejected a standing test that would have accepted a statistical probability that some of an 

organization’s members would be threatened with concrete injury.10  Id., slip op. at 9.  Further, 

the Court also declined to substitute the requirement for “imminent” harm with a requirement of 

a “realistic threat.”  Id., slip op. at 11 (emphasis in original).   

The Court therefore rejected a standing test that was similar to the NRC’s 

proximity presumption.  As noted above, the proximity presumption is based on “the 

geographical zone (usually taken to be 50 miles) that might be affected by an accidental release 

of fission products.”  South Texas Project, LBP-79-10, 9 NRC at 443 (emphasis added).  Here, 

the petitioners provide no information to suggest that they would be impacted by construction or 

operation of the project in the absence of an accident.11  And, they provide no information 

regarding the potential for an accident or methods by which they might be harmed by an 

                                                 
10  The Court also declined to reduce the threshold for standing because the case involved a 

procedural injury (such as a claim under NEPA).  Specifically, the Court concluded that 
“deprivation of a procedural right without some concrete interest that is affected by the 
deprivation—a procedural right in vacuo—is insufficient to create [standing].”  Summers, 
slip op. at 8. 

11  Although the proximity presumption may be simpler to apply, both NRC and judicial 
constructs of standing require that the Petitioner affirmatively “demonstrate” standing.  
See, e.g., 10 C.F.R. § 2.309(a).   
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accident.12  The proximity presumption would be “doubly” inadequate under Supreme Court 

precedent, both because it relies on a statistical probability of an accident and because it requires 

a statistical presumption that an accident would in fact lead to an injury to a particular petitioner.  

The Petitioners are doing nothing more than speculating about a hypothetical accident with some 

likelihood of impacting themselves.  This is plainly inconsistent with the judicial standing 

requirements that an injury be concrete and not hypothetical, and that a petitioner establish that 

he or she will personally be injured.  Moreover, the use of the term “presumption” implies that 

there is no factual showing of any actual harm.  This is inconsistent with the requirement that a 

party affirmatively “demonstrate” standing.  See, e.g., 10 C.F.R. § 2.309(a).  For all of these 

reasons, the proximity presumption is outdated and should be abandoned.  

Application of the proximity presumption is unlike the situation in Friends of the 

Earth v. Laidlaw Envt’l Servs., 528 U.S. 167, 182-184 (2000).  In Laidlaw, it was undisputed that 

discharges into the river were occurring and that, in light of those discharges, an injury to the 

plaintiffs was reasonably threatened.  Here, Petitioners do not base standing on an ongoing or 

regular discharge.  Petitioners point to no actual harm from construction or operation of proposed 

Unit 3.  The Petitioners are merely speculating that an accident may occur, which, in turn, may 

affect them.  See also Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., 73 F.3d 546, 556 

(5th Cir. 2006) (standing based, in part, on existence of ongoing discharges).13  Petitioners have 

failed also to provide any factual information to support their standing claims.  In contrast to the 
                                                 
12  In contrast to the Petitioners’ focus on the risk of an accident as the basis for standing, the 

proposed contentions have little to no bearing on the potential for or causes of accidental 
releases.   

13  In the absence of an actual discharge, there could be no standing based on a “risk of an 
accidental release” or fear from an accidental release.  See, e.g., Metropolitan Edison Co. 
v. People Against Nuclear Energy, 460 U.S. 766 (1983) (holding that fear of an accident 
is not a cognizable injury under NEPA). 
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conclusory and non-specific affidavits provided here, the Court in Covington v. Jefferson County 

found standing based, in part, on a factual showing of fires, of excessive animals, insects and 

other scavengers attracted to uncovered garbage, and of groundwater contamination.  358 F.3d 

626, 638-641 (9th Cir. 2004).  Here, there is no factual showing of harm — whether through an 

accidental release or through any other means — in the affidavits.  Such incomplete, non-

specific, conclusory, and unsupported affidavits are plainly inconsistent with judicial standing 

principles.  The Board simply has no basis on which to conclude that an injury is imminent or 

actual, as necessary to establish judicial standing. 

Taken together, the relatively recent developments in judicial concepts of 

standing dictate a significantly increased level of scrutiny and an increased showing necessary to 

establish standing.  These developments render the “proximity presumption” obsolete.  

Accordingly, the Licensing Board must assess the Petitioners’ standing claims against 

contemporaneous standing principles rather than a rote “proximity presumption.”  As discussed 

below, under these standards, petitioners fail to demonstrate standing. 

2. Individual Petitioners Do Not Have Standing 

The affidavits submitted by individual Petitioners are substantively identical.  

Each asserts the same, insufficient bases for intervention.  Petitioners rely on: (1) residency 

within 50 miles of the Fermi 3 site; and (2) the concern that “construction and operation of the 

proposed nuclear plant could adversely affect [Petitioners’] health and safety and the integrity of 

the environment in which [Petitioners] live.”  Specifically, the affidavits express concern about 

“the risk of the accidental release of radiation into the environment and the potential harm to 

groundwater and surface waters” (emphasis added).  That, however, is the extent of Petitioners’ 

alleged injury.  There is no information regarding frequency of use of Lake Erie or the extent of 

contacts with areas potentially impacted by Unit 3, other than geographical locations of 
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residences and their generalized fear of health or environmental impacts.14  By not providing any 

specific information, or by describing activities only using vague terms such as “near,” “close 

proximity,” or “in the vicinity” of the facility at issue, a petitioner fails to carry his burden of 

establishing the requisite “injury in fact.”  Atlas Corp. (Moab, Utah Facility), LBP-97-9, 45 NRC 

414, 425-26 (1997).  Other than a general opposition to nuclear power plants, Petitioners have 

established no direct personal interest in the construction or operation of the proposed new unit.15 

Likewise, there is no discussion about how construction and operation of Unit 3 

would cause any harm to Petitioners.  There is no discussion of potential release mechanisms or 

accident sequences.  And there is no discussion of how construction or routine operation would 

cause harm.  There is simply no information regarding causation.  Conclusory allegations about 

potential radiological harm from the facility in general are insufficient to establish standing.  

White Mesa, CLI-01-21, 54 NRC at 251.  And, unlike the regulatory framework at the time that 

the proximity presumption was first adopted, the NRC now (after Three Mile Island) has in place 

specific emergency planning regulations that are intended to avoid or mitigate any injury from an 

accidental release.  Therefore, the presumption that an accident would necessarily cause an 

injury to Petitioners can no longer be sustained as a factual or regulatory matter.   

                                                 
14  Even with the proximity presumption, a petitioner that bases its standing on its proximity 

to a nuclear facility must still describe the nature of its property or residence and its 
proximity to the facility, and should describe how the health and safety of the petitioner 
may be jeopardized.  Northern States Power Co. (Pathfinder Atomic Plant), LBP-89-30, 
30 NRC 311, 315 (1989).   

15  Likewise, mere “concern” about the “risk” of accidental releases is insufficient injury for 
standing.  See, e.g., Metropolitan Edison, 460 U.S. at 766 (holding that fear of an 
accident is not a cognizable injury under NEPA); Pacific Gas and Electric Co. (Diablo 
Canyon Nuclear Power Plant, Units 1 & 2), CLI-85-14, 22 NRC 177, 180 (1985) 
(holding that mere exposure to the risk of full power operation of a facility does not 
constitute irreparable injury when the risk is so low as to be remote and speculative).  
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Licensing Boards have consistently interpreted the Commission’s intent to be 

firmly directed to deciding what is “remote and speculative” by examining the probabilities 

inherent in a proposed accident scenario.  Carolina Power & Light Co. (Shearon Harris Nuclear 

Power Plant), LBP-00-19, 52 NRC 85, 97 (2000).  And, as discussed above, judicial concepts of 

standing require a factual showing that the challenged action result in imminent and actual harm 

that is felt personally by a petitioner; a statistical probability of harm or even a “realistic threat” 

is not sufficient.  See Summers, slip op. at 9, 11.  Even if Petitioners had made the argument, the 

risk of an accidental release of radioactive material to the environment is too vague and non-

specific to support a concrete showing of actual harm to Petitioners.  Hence, in accordance with 

contemporaneous judicial concepts of standing, the risk of the alleged harm is too speculative to 

support a concrete injury for standing purposes. 

3. Organizational Petitioners Do Not Have Standing 

In order to establish organizational standing, an organization must allege: (1) that 

the action will cause an “injury in fact” to either (a) the organization’s interests or (b) the 

interests of its members; and (2) that the injury is within the “zone of interests” protected by 

either the AEA or NEPA.  Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-94-

3, 39 NRC 95, 102 n.10 (1994).  For organizational standing, an organization must demonstrate a 

discrete institutional injury to the organization itself.  International Uranium (USA) Corp. (White 

Mesa Uranium Mill), CLI-01-21, 54 NRC 247, 252 (2001).   

Here, the Organizations provide little information regarding impacts to its 

interests and no information that satisfies the injury-in-fact or causation prong of the standing 

inquiry.  Other than having members who live within 50 miles of the plant, there is no 

information regarding the Organizations’ interests.  Don’t Waste Michigan did not even submit 

an affidavit in support of its interests.  Allegations that a plant will affect members’ health or 
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safety, without more, are too remote and too generalized to provide a basis for standing to 

intervene.  See Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), LBP-82-

43A, 15 NRC 1423, 1449 (1982).  There is also no discussion of a causal mechanism or any 

discussion of redressibility. 

Finally, the Organizations, and Don’t Waste Michigan, cannot have 

representational standing based on standing of their members since, as discussed above, those 

individual members do not have standing in their own right. 

B. Petitioners Have Not Submitted One Admissible Contention 

1. Contention 1:  The Environmental Report is unacceptably deficient because it 
omits an adequate analysis of the significance of the Fermi 3 environmental 
impacts and its contribution to cumulative and additive persistent toxic 
discharges into Lake Erie and the Great Lakes Basin from the nuclear industry. 

In proposed Contention 1, Petitioners assert that the ER omits a discussion of the 

cumulative impact of Fermi 3 and other reactors in the Great Lakes Basin on persistent toxic 

discharges.  Pet. at 9.  Specifically, Petitioners assert that Detroit Edison seeks “to avoid or limit 

a determination of the significance of the new reactor’s cumulative and additive impact on 

health, safety and environment by breaking its impact down into an unreasonably narrow and 

unsupported analysis of a smaller component part of the Great Lake Basin; namely, the area of 

surface water immediately in the vicinity of the Fermi nuclear power plant site on western Lake 

Erie.”16  Id.  This proposed contention is inadmissible because the application contains a 

discussion of cumulative impacts (i.e., there is no “omission”), because the proposed contention 

is not adequately supported, and because Petitioners have not demonstrated that additional 
                                                 
16  Proposed Contention 6 asserts that the ER “omits” information regarding impacts to the 

western basin of Lake Erie.  These two contentions are internally inconsistent in that 
Contention 1 asserts that Detroit Edison only discussed impacts on the western basin, 
while Contention 6 asserts that the ER omitted discussion of impacts on the western 
basin.  Regardless, neither contention is admissible. 
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analysis would lead to any different conclusions (i.e., the contention is not material to the 

findings required). 

Cumulative impacts to Lake Erie and associated natural resources are addressed 

in ER Sections 4.7 (construction) and 5.11 (operations).  Those sections summarize the potential 

cumulative adverse environmental impacts to the Fermi 3 region.  The application defines 

cumulative impacts as those that are incremental to past and ongoing activities on the site, along 

with those that are reasonably foreseeable in the future.  See ER Section 5.11 (citing CEQ 

regulations at 40 C.F.R. § 1508.7).  The evaluation of cumulative impacts is based on a 

comparison between the existing environmental conditions presented in Chapter 217 and the 

potential adverse environmental impacts of construction and operation detailed in Chapter 4 and 

Chapter 5, respectively.  The evaluation also considers continued operation and license renewal 

of Fermi 2.  Id.   

The geographical area over which past, present, and future actions could 

contribute to cumulative impacts depends on the resource area being analyzed and is discussed in 

each section of the ER.  For surface water quality, the geographical area considered for the 

cumulative impact analysis was the Lake Erie segment immediately adjacent to Fermi.18  ER 

Section 5.11.3.  The ER notes that Fermi 2 water discharged to Lake Erie has not had a 

measurable water quality impact, based on the results of ongoing monitoring programs, and 

                                                 
17  The environmental “baseline” described in Chapter 2 necessarily takes into account the 

condition of Lake Erie and the upgradient Great Lakes that are currently impacted by all 
existing reactor units.  Petitioners have provided no information to suggest that any toxic 
or radiological conditions were not considered or were improperly described in the ER’s 
environmental baseline. 

18  Neither NRC nor CEQ guidance specifies a linear distance to consider for cumulative 
impacts.  They instead prescribe the use of geographical, social, and other boundaries.  
See NUREG-1555, at § 5.11.   



  
 

21 

indicates that Fermi 3 operations will result in similar impacts to those currently regulated and 

monitored for Fermi 2.  ER Section 5.11.3.2.  Because of the volume of Lake Erie water, the 

assimilation ability of Lake Erie for discharge wastewater from Fermi 3 is expected to be 

scarcely affected by the addition of the new facility.  The ER therefore concludes that the 

continuing limitations on the discharges from Fermi and other discharges to Lake Erie by 

NPDES discharge permits and continuing regulation of water quality criteria in Lake Erie by the 

Michigan Department of Environmental Quality (“MDEQ”) and the Environmental Protection 

Agency (“EPA”) provide a regulatory system to manage impacts to water quality, reducing 

significant cumulative impacts to a negligible level.  Id.  The Petitioners have not challenged any 

of these conclusions in the ER. 

With respect to radiological effluents, the ESBWR design is capable of being 

operated as a zero liquid effluent discharge facility.  ER Section 5.4.1.1.  And, Detroit Edison 

intends to operate the facility as a zero discharge facility.  Id.  Nevertheless, Detroit Edison 

conservatively modeled the release of certain radioactive effluents during operation consistent 

with Regulatory Guide 1.109.  Id.  The modeling, which included dilution within the plant’s 

circulating water system and Lake Erie, calculated doses resulting from ingestion of water from 

Lake Erie, ingestion of aquatic organisms as food, external exposure to sediments along 

shoreline, and water contact recreation.  Also, the ER notes that the radiological exposure limits 

and standards for public protection were developed assuming long-term exposures and therefore 

intrinsically incorporate cumulative impacts.  See ER Section 5.11.7.  The public and 

occupational doses predicted from the operation of Fermi 3 are well below regulatory limits and 

standards.  Id.  Again, the Petitioners do not challenge any of the specific conclusions in the ER 

regarding cumulative impacts to Lake Erie or the Great Lakes Basin. 
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Further, the environmental review mandated by NEPA is subject to a “rule of 

reason.”  As a result, an application need not include all theoretically possible environmental 

effects arising out of an action, but instead the analysis may be limited to effects which are 

shown to have some likelihood of occurring.  See Northern States Power Co. (Prairie Island 

Nuclear Generating Plant, Units 1 & 2), ALAB-455, 7 NRC 41, 48, 49 (1978).  Detroit Edison 

correctly included the cumulative environmental impact of existing Fermi 2 and proposed Fermi 

3.  Petitioners, however, argue that Detroit Edison must include a discussion of discharges from 

other plants (all of which are located more than 30 miles from Fermi) even where discharges 

from those facilities are within permitted limits.  Consideration of such geographically remote 

impacts is unreasonable and unnecessary. 

Moreover, Petitioners have presented no expert or factual information to call into 

question the reasonable scoping and conclusions in the ER.19  Contentions alleging an error or 

omission in an application must establish some significant link between the claimed deficiency 

and protection of the health and safety of the public or the environment.  Dominion Nuclear 

Conn., Inc. (Millstone Nuclear Power Station, Units 2 & 3), LBP-04-15, 60 NRC 81, 89, aff’d, 

CLI-04-36, 60 NRC 631 (2004).  Here, the Petitioners state that “the water of the Great Lakes 

Basin communicates throughout the lake system as it flows west to east toward the Atlantic 

Coast.”  This, however, does not challenge any conclusions in the application.  As stated above, 

the impacts of any “upgradient reactors” (e.g., those on Lake Michigan or Lake Huron) are part 

                                                 
19  A similar contention — substituting the Chesapeake Bay watershed for the Great Lakes 

basin — was submitted in the Calvert Cliffs Unit 3 COL proceeding.  That contention 
was deemed inadmissible by the Board.  See Calvert Cliffs 3 Nuclear Project (Combined 
License Application for Calvert Cliffs Unit 3), LBP-09-04, __ NRC __, slip op. at 41 
(March 24,2009) (declining to admit the contention because petitioners failed to provide 
any facts or expert opinion to justify individual examination of the impacts of additional 
reactors).   
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of the environmental “baseline” discussed in Chapter 2, and impacts to Lake Erie were modeled 

and evaluated.   

Beyond that, the only other alleged “support” for the proposed contention is a 

non-specific reference to documents prepared by the International Joint Commission.20  Pet. at 

17.  Those documents, in addition to being more than 10 years old,21 do not challenge any of the 

conclusions in the ER.  The IJC “recommendations” highlighted by Petitioners call for additional 

monitoring and study, but do not identify any specific environmental, health, or safety concerns 

from Fermi or related to the addition of new nuclear plants in the Great Lakes Basin.  Nor does 

the IJC report controvert the data or conclusions in the Fermi 3 COLA.  As discussed above, to 

be admissible, a contention must establish a link between a claimed deficiency and a safety issue 

or environmental harm.  Thus, the IJC documents provide no support for the alleged contention.   

For the above reasons, proposed Contention 1 is inadmissible. 

2. Contention 2:  There is no technical basis for a finding of ‘reasonable’ 
confidence’ that spent fuel can and will be safely disposed of at some time in the 
future. 

Petitioners allege in Proposed Contention 2 that neither the Waste Confidence 

Decision nor the Proposed Spent Fuel Storage Rule satisfy the requirements of NEPA or the 

AEA, and therefore cannot provide adequate support for the Application.  Pet. at 39.  The 

Petitioners further allege that the NRC has not made a reliable assessment regarding the degree 

of assurance that radioactive waste generated by the proposed reactors can be safely disposed of 
                                                 
20  Petitioners also make some generalized arguments regarding the basis for federal 

radiation protection standards.  Pet. at 21 (discussing “Reference Man”).  To the extent 
Petitioners are arguing that existing radiation protection standards are inadequate, the 
contention is impermissibly challenging existing regulations.  10 C.F.R. § 2.335.   

21  The referenced documents are from the IJC’s Ninth Biennial Report in 1998.  The 
Thirteenth Biennial Report was released in 2007.  The most recent report does not 
mention nuclear power plants or radioactivity. 



  
 

24 

or when such disposal will occur.  Id. at 29.  Petitioners also argue that the Commission no 

longer has confidence that a single repository, let alone multiple repositories, will be licensed.  

Id.  As shown below, proposed Contention 2 should be dismissed.  The proposed contention 

impermissibly attacks Commission regulations, is not within the scope of this proceeding, is the 

subject of a current Commission rulemaking, and is contrary to Commission precedent. 

Petitioners contend that the Waste Confidence Decision should be reconsidered.  

This request is not within the scope of this proceeding and is — by its very terms — an 

impermissible attack on the Commission’s regulations.  See 10 C.F.R. § 2.335; Vermont Yankee, 

CLI-07-3, 65 NRC at 17-18 and n.15; Millstone, CLI-01-24, 54 NRC at 364; North Anna ESP 

Site, LBP-04-18, 60 NRC at 269.  The Commission’s rules provide as follows: 

[W]ithin the scope of the generic determination in [§ 51.23(a)], no 
discussion of any environmental impact of spent fuel storage in reactor 
facility storage pools or independent spent fuel storage installations 
(ISFSI) for the period following the term of the . . . reactor combined 
license . . . for which application is made, is required in any environmental 
report [or] environmental impact statement. . . prepared in connection with 
the issuance . . . of a combined license for a nuclear power reactor under 
[part 52].  

10 C.F.R. § 51.23(b).  Any request to reconsider the regulation must be pursued as a petition for 

rulemaking under 10 C.F.R. § 2.802. 

Petitioners “recognize that the issues raised by [their] Comments — and therefore 

by this contention — are generic in nature” and assert that they “do not seek to litigate them in 

this individual proceeding.”  Pet. at 39.  Instead, Petitioners argue that the proposed contention 

“should be admitted and held in abeyance in order to avoid the necessity of a premature judicial 

appeal.”  Id.  However, issues that are the subject of pending rulemaking cannot form the basis 
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for an admissible contention.22  If Petitioners wish to appeal a rule, they must participate in the 

rulemaking and follow the process for judicial review in federal court at the appropriate time in 

the process.   

Petitioners also assert that the September 11, 2001 attacks against the United 

Sates warrant a consideration of “whether the Commission continues to have a basis for 

expressing confidence that stored irradiated nuclear fuel and other high-level radioactive waste is 

safe from terrorist attacks.”  Pet. at 35.  Petitioners also request that the Commission revisit its 

policy not to consider the environmental impacts of terrorist attacks.  Id. at 35-36.  However, the 

Commission and its licensing boards have consistently held that the NRC Staff does not need to 

consider, as part of its environmental review, terrorist attacks on nuclear power plants.  In Oyster 

Creek, the Commission expressly rejected the assertion that the Ninth Circuit’s decision in 

Mothers for Peace requires the NRC and its licensees to address the environmental costs of a 

successful terrorist attack on a nuclear plant.  See Oyster Creek, CLI-07-08, 65 NRC at 128-29.  

Where a matter has been considered by the Commission, it may not be reconsidered by a Board.  

See Va. Elec. & Power Co. (North Anna Nuclear Power Station, Units 1 & 2), ALAB-584, 11 

NRC 451, 463-65 (1980); Vogtle, LBP-07-3, 65 NRC at 269. 

In Grand Gulf, the Commission again refused to admit a NEPA-terrorism 

contention.  Grand Gulf, CLI-07-10, 65 NRC at 146.  Relying on the reasoning in its prior 

Oyster Creek decision, the Commission stated: “The ‘environmental’ effect caused by third-party 

miscreants ‘is . . . simply too far removed from the natural or expected consequences of agency 

action to require a study under NEPA.’  The claimed impact is too attenuated to find the 

                                                 
22  Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 86 

(1985). 
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proposed federal action to be the ‘proximate cause’ of that impact.”  Id. at 146-47 (quoting 

Oyster Creek, CLI-07-08, 65 NRC at 129). 

Further, to the extent Petitioners’ request to “reconsider” the Waste Confidence 

Rule is treated as a request for waiver, Petitioners have not met any of the requirements for 

waiver pursuant to 10 C.F.R. § 2.335(b).  The Commission has specified that “[t]he sole ground 

for petition of waiver or exception is that special circumstances with respect to the subject matter 

of the particular proceeding are such that the application of the rule or regulation . . . would not 

serve the purposes for which the rule or regulation was adopted.”  Id.  And, “[w]aiver of a 

Commission rule is simply not appropriate for a generic issue.”  Conn. Yankee Atomic Power Co. 

(Haddam Neck Plant), CLI-03-7, 58 NRC 1, 8 (2003).  Petitioners here have not stated any 

unique circumstances related to the Fermi 3 facility that would justify waiving the applicable 

regulation for this generic issue.  The Petitioners have, therefore, failed to establish that they 

meet any of the requirements imposed by the Commission on litigants requesting that a rule be 

waived or an exception be granted.   

Also, contrary to the requirements of 10 C.F.R. § 2.309(f)(vi), proposed 

Contention 2 fails to challenge any specific portion of the Application.  There is not even a 

reference to any specific section of the environmental report or safety analysis report.  Instead, 

the entirety of the proposed contention is focused on the NRC and its ongoing rulemaking 

efforts.  Consequently, Petitioners fails to demonstrate a genuine dispute with the application on 

a material issue. 

At bottom, proposed Contention 2 and its supporting bases raise matters that are 

not within the scope of the proceeding and impermissibly seek to challenge a Commission 

regulatory requirement.  See 10 C.F.R. §§ 2.309(f)(1)(iii), 2.335.  Absent a showing of “special 
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circumstances” under 10 C.F.R. § 2.335(b), which Petitioners have not made, this matter must be 

addressed through Commission rulemaking.   

3. Contention 3:  The COLA violates NEPA by failing to address the environmental 
impacts of the ‘low-level’ radioactive waste that it will generate in the absence of 
licensed disposal facilities or capability to isolate the radioactive waste from the 
environment. 

This contention alleges that the application fails to adequately address the long 

term storage of Class B, C, and Greater-than-Class-C (“GTCC”) low-level radioactive waste 

(“LLRW”) because, as of June 30, 2008, the disposal facility in Barnwell, South Carolina no 

longer accepts Class B and Class C LLRW that is generated outside the Atlantic Compact 

Commission States of Connecticut, New Jersey, and South Carolina.  Pet. at 45.  Specifically, 

Petitioners argue that Detroit Edison fails to discuss how it will be able to send its waste offsite 

in the absence of a licensed disposal site.  Id. at 45-47. 

Substantially similar contentions have been proposed in other COL proceedings.  

See Virginia Electric and Power Company d/b/a Dominion Virginia Power and Old Dominion 

Electric Cooperative (Combined License Application for North Anna Unit 3), LBP-08-15, 68 

NRC __ (Aug. 15, 2008); Tennessee Valley Authority (Bellefonte Nuclear Power Plant Units 3 

and 4), LBP-08-16, 68 NRC __ (Sept. 12, 2008); Calvert Cliffs Unit 3, LBP-09-04, 69 NRC at 

(slip op. at 59).  In those proceedings, the presiding licensing boards have concluded that the 

disposal of GTCC radioactive waste is not directly affected by the partial closure of the Barnwell 

disposal facility because the disposal of GTCC waste is the responsibility of the federal 

government.  See 42 U.S.C. § 2021c(b)(1)(D); see also North Anna COL, LBP-08-15, 68 NRC at 

n.86 (slip op. at 21 n.86); Bellefonte COL, LBP-08-16, 68 NRC at (slip op. at 58).  Accordingly, 

those licensing boards declined to admit the GTCC waste aspects of the proposed contentions.  
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For the same reasons, the aspect of proposed Contention 3 that relates to GTCC is inadmissible 

in this proceeding. 

This leaves only the portions of the proposed contention relating to Class B and C 

wastes.  These portions of the proposed contentions are also inadmissible.  As an initial matter, 

Petitioners’ claim of omission rests on an incorrect premise.  Petitioners assume that the lack of a 

licensed disposal site for Class B and C wastes necessarily means that the waste will remain 

onsite indefinitely.  Pet. at 48.  However, under 10 C.F.R. Part 20, a power reactor licensee could 

transfer the material to another licensee (i.e., a “waste vendor”) that is licensed to accept and 

treat waste prior to disposal.  10 C.F.R. § 20.2001.  The waste treatment facility would then be 

responsible for storing the waste prior to eventual waste disposal.  Alternatively, Detroit Edison 

(or the waste vendor) could send the LLW to a facility that is licensed to “store” low-level 

radioactive waste.  See, e.g., Detroit Edison Exhibit 1.23  Thus, even with the closure of 

Barnwell, there is a foreseeable disposition path for removing Class B and C wastes from the 

Fermi 3 site.  Accordingly, Petitioners have failed to present a genuine dispute with the 

application. 

The Class B and C aspects of proposed Contention 3 are similar to a contention 

that was initially admitted by the licensing board in the Bellefonte COL proceeding, but that was 

ruled inadmissible by the Commission.  See Tennessee Valley Authority (Bellefonte Nuclear 

Power Plant Units 3 and 4), CLI-09-03, __ NRC __ , slip op. at 5-9 (Sept. 12, 2008).  In 

Bellefonte, the Commission addressed the NEPA-based challenge to the discussion of LLW 
                                                 
23  Studsvik, Press Release, “First contract signed with FPL for new U.S. waste model” 

(December 2, 2008).  Studsvik will treat the Class B and C waste at its Erwin, Tennessee 
facility and thereafter take responsibility for storage and final disposal, for which a 
storage agreement has been reached with Waste Control Specialists in Texas.  WCS is 
currently licensed to accept and store Class B and C waste at its facility in Andrews 
County, Texas. 
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storage in the Bellefonte COLA.  The Commission noted that the Bellefonte Board adopted the 

reasoning of the Board in the North Anna proceeding.  Specifically, the North Anna Board had 

reasoned that (i) a COLA’s Environmental Report must address the environmental costs of 

managing low-level wastes, (ii) the analysis must be based on Table S-3,24 (iii) Table S-3 “may 

be supplemented by a discussion of the environmental significance of the data set forth in the 

table as weighed in the analysis for the proposed facility,” (iv) the table “does not include health 

effects from the effluents described in the table,” (v) the health effects “may be the subject of 

litigation in individual licensing proceedings,” and (vi) “the increased need for interim storage of 

[low-level radioactive waste] because of the closure of the Barnwell facility implicates the health 

of plant employees, an issue that Table S-3 does not resolve.”  Id. at 8-9. According to the 

Commission, the rationale from North Anna suffered from a flaw — the contention constituted a 

collateral attack upon Table S-3.  Id. at 9.  Thus, according to the Commission, the contention 

was inadmissible.   

The current contention suffers from a similar flaw.  The Petitioners’ contention is 

directed solely at compliance with NEPA.25  The environmental impacts of low-level waste 

disposal must be based on Table S-3.  Although the contention does not explicitly mention Table 

                                                 
24  Table S-3 assumes that solid, low-level waste from reactors will be disposed of through 

shallow land burial, and concludes that this kind of disposal will not result in the release 
of any “significant effluent to the environment.” 10 C.F.R. § 51.51(b), Table S-3. 

25  In this regard, the proposed contention is unlike the safety contention that was admitted 
by the Board in the Vogtle COL proceeding.  See Southern Nuclear Operating Co. 
(Vogtle Electric Generating Plant, Units 3 and 4), LBP-09-03, __ NRC __, slip op. at 20 
(March 5, 2009) (admitting SAFETY-1).  There, the Board admitted the contention 
because the petitioners had alleged that the FSAR should have included a discussion of 
how the applicant will comply with NRC regulations for waste storage and disposal in the 
absence of a licensed disposal site.  In contrast, the proposed contention here asserts that, 
under NEPA, the environmental impacts of leaving the waste onsite must be addressed.  
Pet. at 48.  
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S-3, it is effectively arguing that the discussion of the environmental impacts of disposal cannot 

be evaluated because there is no licensed disposal site that can accept the waste.  Such a 

challenge constitutes an impermissible attack on the environmental impacts of waste disposal in 

Table S-3.  Those impacts have been resolved generically for all plants and cannot be the subject 

of litigation in an individual proceeding in the absence of waiver.  There is no request for a 

waiver here and therefore the contention is inadmissible.  

The Petitioners further assert that the COLA’s failure to fully address on-site 

storage violates environmental and safety and security requirements, but provides absolutely no 

support for this assertion.  Pet. at 50.  The Petitioners do not provide any facts, expert opinion, or 

references to documents or sources indicating that long-term onsite storage of waste (if 

necessary) would pose any significant safety or security risk.26  Indeed, the Commission recently 

noted that, as a general matter, “power reactor licensees have been safely storing and managing 

low-level waste onsite for years under NRC oversight, and the Staff has not identified any 

immediate safety problems or concerns with such storage.”  Bellefonte, CLI-09-03, slip op. at 11 

n3.  A petitioner must provide sufficient information to demonstrate a genuine dispute with the 

applicant on a material issue.  10 C.F.R. § 2.309(f)(1)(vi).  Here, Petitioners merely highlight 

short excerpts of the portions of the application that address waste treatment and storage.  

Petitioners do not allege that any portion of the application contains an incorrect assessment of 

                                                 
26  The reference to a 1998 GAO Report on Ward Valley (Pet. at 48, n.8), does not provide 

any information indicating that low level waste storage at nuclear power plants is unsafe.  
That GAO Report, entitled “Answers to Questions Related to the Proposed Ward Valley 
Low-Level Radioactive Waste Disposal Facility,” GAO/RCED-98-40R (May 22, 1998), 
did not address storage at nuclear power plants.  The Petitioners provide no information 
demonstrating the relevance of this statement to low-level-waste that would be generated 
at Unit 3.  
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doses or that that the processes and programs described in the application fail to protect public 

health and safety.   

Further, Petitioners cite no regulatory requirement that Detroit Edison must 

provide a “feasible plan” for dispositioning LLW in the ER.  The environmental impacts of low-

level waste disposal are addressed in Table S-3.  And, Detroit Edison has described how it 

intends to manage low-level waste at Fermi 3 in order to ensure that the activity concentration is 

consistent with the discharge criteria of 10 C.F.R. Part 20 and that the dose commitments in 10 

C.F.R. Part 50, Appendix I, are met.  See ER Section 3.5; ESBWR DCD Sections 11.2, 11.3, and 

11.4.  Importantly, as discussed above, other options are available if the maximum low-level 

waste storage capacity is reached (e.g., shipment to an offsite vendor for storage prior to 

disposal, ceasing operations, use of Fermi 2 storage capacity).  If, down the road, it turns out that 

an expansion of the low-level waste storage facility is necessary, approval of that change would 

be subject of a separate licensing action at that time.  However, a licensing board must deny a 

basis for a contention which involves an inchoate plan of the licensee.  See Duke Energy Corp. 

(McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-14, 

55 NRC 278, 293 (2002).  Thus, there is no basis for the contention and no genuine dispute with 

the application with respect to low-level waste management.  In the absence of any contrary 

expert opinion or references, the Petitioners’ bald assertion that “it is imperative” to address 

unspecified safety and security issues is not sufficient to support an admissible contention.  

Rancho Seco, LBP-98-7, 47 NRC at 180.   

The proposed Contention 3 also argues that the decommissioning cost estimate 

contains “no factoring of the cost of Class B, C, and >C radioactive waste that may be stored 

onsite at the plant.”  Pet. at 49.  However, this portion of the proposed contention impermissibly 
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challenges the current decommissioning funding amount provided in the application.  According 

to Appendix C of Part 1 of the application, General and Administrative Information, Detroit 

Edison has calculated the decommissioning funding assurance amount escalated to January 1, 

2008, pursuant to the methodology set out in 10 C.F.R. § 50.75(c), using available regional labor 

and energy escalation factors from the Bureau of Labor Statistics, and escalation factors for 

waste burial from NUREG-1307, Revision 12, which was the most currently available revision at 

the time of the application.  Petitioners do not challenge Detroit Edison’s application of the 

formula or assert that any calculations were performed incorrectly.  At bottom, Petitioners are 

simply challenging the use of the formula explicitly spelled out in NRC regulations.  When a 

Commission regulation permits the use of a particular analysis, a contention which asserts that a 

different analysis or technique should be utilized is inadmissible because it attacks the 

Commission’s regulations.  Metropolitan Edison Co. (Three Mile Island Nuclear station, Unit 

No. 1), LBP-83-76, 18 NRC 1266, 1273 (1983). 

Finally, as discussed supra, Petitioners must establish standing for each 

contention that they raise.  See Yankee, CLI-96-1, 43 NRC at 1, n.3.  Here, none of the alleged 

“injuries” that purported to supply the basis for standing relate to low-level waste or 

decommissioning funding.  In the case of a NEPA contention, the remedy is not denial of the 

license.  Rather, the remedy is additional consideration or assessment in the EIS.  Thus, the 

contention, even if proven, would not redress the hypothetical accident that underlies the 

proximity presumption.  In the absence of any injury related to low level waste or to 

decommissioning costs, Petitioners lack standing to pursue proposed Contention 3. 
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For all of these reasons, proposed Contention 3 is based on a flawed premise, fails 

to satisfy the Commission’s strict admissibility standards, and otherwise impermissibly 

challenges existing Commission regulations. 

4. Contention 4:  The Commission must suspend the COL adjudication pending 
completion of the NRC review of the ESBWR reactor design and the obligatory 
design rulemaking. 

In proposed Contention 4, the Petitioners argue that the Commission “must 

suspend the COL adjudication pending completion of the NRC review of the ESBWR reactor 

design and the obligatory design certification rulemaking.”  Pet. at 53.  This proposed contention 

impermissibly challenges an existing Commission regulation and is directly contrary to recent 

Commission precedent.   

The proposed contention is similar to a request to suspend a COL proceeding 

pending completion of the design certification rulemaking for the AP1000 filed in the Shearon 

Harris licensing proceeding.  According to the Commission in Harris, a specific provision of 

Part 52 allows applicants to reference a certified design that has been docketed but not approved 

and, further, parties may not challenge Commission regulations in licensing proceedings.  See 

Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Power Plant, Units 2 and 3), CLI-08-

15, 67 NRC __, slip. op. at 3 (July 23, 2008) (citing 10 C.F.R. §§ 52.55(c) and 2.335(a)).  The 

Commission also noted that it had discussed this very situation in its Final Policy Statement on 

the Conduct of New Reactor Licensing Proceedings.  See 73 Fed. Reg. 20963 (April 17, 2008).  

Against that backdrop, the Commission held that there was no basis to hold the hearing in 

abeyance pending completion of the design certification rulemaking.  Id. at 4.   

The proposed contention is also similar to a request made in a January 14, 2009 

letter to the Commission on this docket, regarding the pending ESBWR rulemaking.  That 

request was denied in CLI-09-04.  See Detroit Edison Co. (Fermi Unit 3), CLI-09-01, slip op. at 
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7 (February 17, 2009).  The Commission first reiterated that it had recently issued a policy 

statement indicating that a COLA may reference a docketed design certification that the 

Commission has not yet approved.  Id. at 6.  The Commission next noted that 10 C.F.R. § 

52.55(c) explicitly envisions concurrent proceedings on a design certification rule and a COLA 

and specifically permits an applicant to reference a design certification that the Commission has 

docketed but not granted.  Id.  The Commission also rejected concerns regarding the Atomic 

Energy Act hearing requirement and the Administrative Procedure Act’s notice provisions.  Id. at 

7.  Finally, the Commission reaffirmed its decision in Shearon Harris and declined to suspend 

the Fermi 3 COL proceedings pending the outcome of the ESBWR design certification process.   

The Petitioners have not demonstrated that the Commission’s decisions with 

respect to the same issue now warrant revision or that any special circumstance exists for Fermi 

3.  Therefore, proposed Contention 4 is inadmissible. 

5. Contention 5:  The Fermi site may have problematic hydrology likely to allow 
offsite transport of chemical and radiological contaminants. 

This proposed contention addresses the hydrological radionuclide transport 

analysis in Section 2.4.13 of the COLA.  That analysis addresses, among other requirements, the 

site evaluation criteria of 10 C.F.R. § 100.20.27  The contention is based on little more than a 

Request for Additional Information (“RAI”) from the NRC Staff, made to the Applicant as part 

of the Staff’s ongoing review of the COLA.  As noted in the proposed contention, Detroit Edison 

has responded to the RAI and committed to provide additional analysis that will further establish 
                                                 
27 As recognized by the Petitioners, 10 C.F.R. Part 100 specifies that in evaluating proposed 

sites the Commission will consider the “[p]hysical characteristics of the site, including 
seismology, meteorology, geology, and hydrology.”  10 C.F.R. § 100.20(c).  Further, 
under Section 100.20(c)(3), “[f]actors important to hydrological radionuclide 
transport (such as soil, sediment, and rock characteristics, adsorption and retention 
coefficients, ground water velocity, and distances to the nearest surface body of water) must 
be obtained from on-site measurements.” 
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compliance with the 10 C.F.R. Part 100 criteria.  (The commitment, as noted in the contention, is 

to provide the analysis by September 1, 2009.)  Pet. at 60-61.  The proposed contention proceeds 

to make unfounded assertions regarding site hydrology — unsupported by any documentary or 

expert support — and utterly fails to demonstrate the existence of a genuine dispute between the 

Petitioners and the Applicant. 

The Commission has previously made very clear that petitioners may not merely 

rely on an RAI for a contention.  In Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 

3), CLI-99-11, 49 NRC 328, 336 (1999), the Commission wrote: 

As the Commission recently made clear, “RAIs are a standard and 
ongoing part of NRC licensing reviews” [citing Baltimore Gas & Elec. 
Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 
NRC 325, 349 (1998)].  They are a routine means by our staff to request 
clarification or further discussion of particular items in the application …. 

To satisfy the Commission’s contention rule, then, petitioners must do 
more than “rest on [t]he mere existence” of RAIs as a basis for their 
contention.  Id. at 350.  RAIs generally “indicate[] nothing more than the 
staff requested further information and analyses from the licensee.”  
Sacramento Municipal Utility Dist. (Rancho Seco Nuclear Generating 
Station), CLI-93-3, 37 NRC 135, 146 (1993).  The NRC’s issuance of 
RAIs does not alone establish deficiencies in the application, or that the 
NRC staff will go on to find any of the applicant’s clarifications, 
justifications, or other responses to be unsatisfactory. 

Here, despite dressing up the proposed contention with various excerpts from the 

RAI, the Applicant’s RAI response, and other sources, the contention remains — substantively 

— a reference to an RAI along with unfounded and unsupported speculation as to what the RAI 

might mean.  The contention boils down to a placeholder in the hope that the NRC Staff might 

find an issue in the information the Applicant submits.  This is the type of contention the 

Commission rejected in Oconee and the other cases cited therein. 

In the COLA Detroit Edison included an analysis in accordance with the NRC 

Standard Review Plan (“SRP”) Section 2.4.13 related to the Accidental Release of Radioactive 
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Liquid Effluents in Ground and Surface Waters.  This is the analysis discussed in the proposed 

contention and the RAI.  However, at the outset it should be noted that an accidental release of 

radioactive liquid is not postulated in the GE ESBWR Design Control Document (“DCD”) because 

of mitigating features in the ESBWR design.28  Based on the guidance in Sections 2.4.13, 11.5 and 

15.7.3 of the SRP, if the Section 2.4.13 analysis results in exceeding specified limits, then the 

resulting action would be to include design features to preclude accidental release of radioactive 

liquids.  Such features are already included in the ESBWR design.  Accordingly, the results of the 

Section 2.4.13 analysis are immaterial, in that the ESBWR design conservatively addresses a 

negative outcome of the analysis.29  Any challenge to the adequacy of the design would need to be 

directed to the design certification process for the ESBWR. 

In any event, notwithstanding that the technical need for an analysis is obviated by 

the ESBWR design, Detroit Edison included an analysis conforming to the guidance in SRP Section 

2.4.13.  For this analysis, as explained in the COLA and letters referenced in the Petition, Detroit 

Edison’s site geotechnical and hydrology investigation identified that the rock underlying the Fermi 

3 site is not homogeneous, but is fractured in nature.  Therefore, homogeneous modeling and 

laboratory (measurement) of the rock would provide non-conservative results.  Detroit Edison at that 

time had not identified a qualified laboratory that could test and measure dispersion coefficients that 

represent the fractured rock field conditions.  Detroit Edison therefore incorporated into the COLA 

preliminary calculations using limiting (“worst case”) conservative values for the dispersion 

                                                 
28  The accidental releases are postulated in DCD Tier 2, Chapter 15.  This does not include 

releases of radioactive liquids because the design incorporates the mitigating features to 
prevent releases, described in DCD Tier 2, Chapter 11. 

29  Put a different way, the purpose of the analysis is to evaluate whether additional, 
mitigative measures are necessary.  Here, the ESBWR design already includes mitigative 
measure (irrespective of the outcome of the analysis). 
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coefficients.  This analysis, as alluded to by the Petitioners, indicated that certain specified limits 

would be exceeded.30  Recognizing that the ultimate conclusion would be to include mitigating 

features in the design, and that these features are already part of the ESBWR design, no further 

evaluation was performed or presented in Section 2.4.13 of the initial COLA submittal.  

Accordingly, the challenge to the current COLA analysis does not raise a genuine dispute that 

would lead to any further relief in this proceeding. 

Nonetheless, on January 14, 2009, NRC requested additional information for Section 

2.4.13 by the RAI letter cited in the proposed contention, dated January 14, 2009.  Detroit Edison 

responded on February 16, 2009.  As noted in the Petition, in this response Detroit Edison stated that 

it has now identified a laboratory that can employ a testing method to determine dispersion 

coefficients and retardation factors for sub-surface conditions representative of the Fermi 3 site.  Pet. 

at 61.  Detroit Edison committed to provide the new analysis — consistent with 10 C.F.R. 

§ 100.20(c) — by September 1, 2009.  Id. 

Accordingly, at this time the revised analysis is simply an open RAI matter.  

Consistent with Commission practice as stated in the Oconee case, this proposed contention — 

parroting an RAI — should not be admitted.  Rather, if the Petitioners have a specific challenge with 

respect to the RAI response when filed, Petitioners would need to file a new proposed contention at 

that time and justify that the appropriate admissibility and late-filed contention criteria have been 

met.  Oconee, CLI-99-11, 49 NRC at 338. 

Additional details in the proposed contention are simply based on an erroneous 

reading of the record.  For example, Petitioners in the proposed contention suggest that the 
                                                 
30  In Section 2.4.13 Detroit Edison included a conservative analysis that identified that twelve 

radionuclides would exceed specified limits and that Detroit Edison would rely on the 
mitigating design features that are part of the ESBWR design to preclude a radioactive 
release of liquid effluent into the surrounding ground and surface water.   
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Applicant will be inappropriately relaxing conservatisms and “pencil whipping” its radiological 

contamination analysis.  Pet. at 73.  However, this is an attack on an upcoming analysis that has not 

yet been submitted and Petitioners have not reviewed.  Moreover, the revised analysis will 

specifically include (unlike the original COLA analysis) coefficients and retardation factors for sub-

surface conditions that are representative of the site, as contemplated in Section 100.20(c)(3).  This 

eliminates the unnecessary over-conservatism in the present analysis that was specifically included 

to address “worst case” assumptions, because of the lack of a site-specific methodology.  The 

suggestion in the proposed contention of nefarious intent is simply false. 

The proposed contention also includes a diffuse attack on the placeholder analysis 

based on vague concerns regarding the impacts of chelating agents.  Pet. at 65.  However, as the 

Petition itself acknowledges, the Applicant’s RAI response states that the ESBWR standard design 

does not envision use of chelating agents in liquid radwaste processing, that Detroit Edison does not 

currently use chelating agents at Fermi 2, and that Detroit Edison does not have any plans to use 

chelating agents at Fermi 3.  Pet. at . 62 (citing Detroit Edison’s response to NRC RAI 2.4.13-2). 

The proposed contention further cites the Environmental Report, Section 5.5, 

“Environmental Impacts of Waste,” which references “organic solvents” and “aqueous corrosives” 

in the discussion of wastes.  Petitioners contend (or at least express “concern”) that the presence of 

such chemicals, as well as naturally occurring chelating agents, will accelerate the movement of 

radionuclides in groundwater and therefore that the liquid radiological effluent analysis submitted 

previously is non-conservative.  The implicit challenge to the current COLA analysis is effectively 

mooted by the Applicant’s commitment to provide a new analysis.  But, in any event, the previous 

analysis took no credit for retention or dispersion (due to the fractured nature of the sub-surface 

conditions).  Therefore, there would be no negative impact on that analysis from consideration of 
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these chemicals in the way Petitioners propose. 

With respect to solvents and corrosives, in the discussion in the response to NRC 

RAI 2.4.13-3, as referenced by Petitioners, Detroit Edison focused on the fact that there would be no 

use of chelating agents at Fermi 3 in liquid radwaste processing.  Beyond that, it should be clear that 

other chemical usage — as vaguely alluded to in the Petition — was not addressed because any 

such chemicals are highly controlled in accordance with various environmental requirements.  

Petitioners provide no basis for their supposition that these agents will be present in the soil.  

Moreover, in that the laboratory testing to be completed will be using rock samples from the site, as 

well as groundwater from the site, any pre-existing chelating agents or other contaminants (natural 

or man-made) will be accounted for in the analysis of radionuclide transport. 

The proposed contention next presents a random discourse on “chelation” — mostly 

taken verbatim from Wikipedia without support, reference, attribution, or validation.31  Again, the 

site-specific analysis to be submitted by the Applicant will represent actual sub-surface conditions at 

the site, including contamination.  The proposed contention at this point — in addition to being 

premature — lacks any real basis. 

The Petitioners further argue that their “concerns are not limited to the 40, 60, or 80 

years that Fermi 3 would operate by NRC permit.”  Pet. at 67.  The contention suggests that 

contamination might linger “even long after decommissioning activities that failed to clean it up.”  

Id.  This aspect of the contention not only lacks a factual basis for the hypothetical supposition, but 

also intrinsically challenges the Applicant’s future compliance with NRC’s site decommissioning 

regulations in 10 C.F.R. § 50.82.  Compliance with those regulations is clearly beyond the scope of 

                                                 
31  The Wikipedia excerpt begins with “Virtually all biochemicals . . .”on page 65 of the 

Petition, and runs through “. . . “Succinic acid” on page 67. 
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the present proceeding.32 

Finally, the Petitioners obliquely contend that the application will be “[c]rediting 

dilution in the Radwaste Building prior to release,” and that this will inadequately protect the Great 

Lakes.  Pet. at 73.  As discussed above, however, the ESBWR design specifically incorporates 

mitigation measures to prevent any release of liquid radiological effluent to groundwater.  

Petitioners appear here to be challenging the ESBWR design; that challenge is beyond the scope of 

this proceeding. 

At bottom, the proposed contention fails to establish a genuine dispute for which 

there could be relief in this proceeding.  There is a pending RAI response due, that will include a 

new site-specific analysis.  However, this fact alone does not establish an admissible contention.  

Likewise, broad and unfounded suppositions do not provide adequate support for an admissible 

contention.  Proposed Contention 5 should not be admitted. 

6. Contention 6:  The COLA omits critical information disclosing environmental 
impacts to Lake Erie’s Western Basin and Maumee River/Maumee Bay. 

Proposed Contention 6 asserts that the COLA “omits critical information 

disclosing environmental impacts to Lake Erie’s Western Basin and Maumee River/Maumee 

Bay.”  Pet. at 75.  In contrast to proposed Contention 1, which focuses on impacts to the Great 

Lakes, proposed Contention 6 is focused on the impacts to Lake Erie and the Maumee Bay area.  

According to Petitioners, proposed Contention 6 is a contention “of omission.”  As discussed 

below, Detroit Edison has described the impacts of Fermi 3 on Lake Erie, including impacts to 

the western basin and Maumee Bay.  Moreover, to the extent the contention can be read as a 

substantive challenge to the ER, the proposed contention lacks expert or factual support and fails 
                                                 
32  Under the NRC’s decommissioning regulations, prior to the release of the site the 

licensee must submit a License Termination Plan, which will be subject to NRC approval 
and a hearing opportunity.  See 10 C.F.R. § 50.82(a)(9). 
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to demonstrate materiality with respect to its issues.  Accordingly, this contention is 

inadmissible. 

a. Western Basin of Lake Erie 

The Petitioners assert that the ER must address the allegedly disproportionate 

impacts from Fermi 3 upon the western basin of Lake Erie.  Although styled as a contention of 

omission, the Petitioners inexplicably begin by highlighting portions of the ER that discuss the 

western basin of Lake Erie, including ER Sections 2.3.1.1 and 2.3.1.1.1.  The COLA recognizes 

that “because the Fermi site is located on the shoreline of the western basin, this portion of Lake 

Erie is of the greatest concern.”  ER Section 2.4.2.2.2.  The ER states that the western basin 

receives 95 percent of the drainage water entering Lake Erie, including five major river 

drainages (Maumee River, River Raisin, Rouge River, Huron River, and Detroit River) as well as 

numerous streams that discharge directly into the western basin.  Id.  The ER also notes that the 

lake depth generally increases from west to east in Lake Erie and acknowledges that the western 

basin is the shallowest basin in the lake, averaging approximately 24 feet in depth.  Id.   

Consistent with its focus on the western basin as the area of greatest concern, 

Detroit Edison considered the impacts to the western basin throughout the ER.  See, e.g., ER 

Section 2.3.1 (describing the surface-water bodies and the groundwater aquifers that supply 

water into the western basin); Section 2.3.1.1.3 (describing tributaries, currents, groundwater, 

lake levels, erosion characteristics and sediment transport in the western basin); Section 

2.4.2.2.2.1 (aquatic species in western basin); Section 2.4.2.3 (commercial and recreational 

fisheries in western basin); Section 4.3.2.2 (construction impacts to the western basin); Section 

5.3.1.2.3.1 (impacts to aquatic species in western basin during operation); Section 5.3.1.2.4 
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(cooling system impacts on western basin); and Section 5.3.2.2.2 (chemical impacts to western 

basin).33   

Contrary to the assertion of an omission, the ER includes a comprehensive and in-

depth discussion of both the environmental baseline for and the impacts to the western basin of 

Lake Erie.  The proposed contention does not directly challenge any of this discussion.   

b. Water Level Changes 

The Petitioners also assert that the ER should take into consideration the change 

in water levels that might accompany climate change and seiche events.  Water levels are 

considered throughout the application.  Indeed, the ER recognizes that “the most important Lake 

Erie parameter with respect to water use is lake water level.”  ER Section 2.3.2.1.1.  With respect 

to climate change in particular, the Petitioners highlight a potential lowering of water levels of up 

to 6 feet over the next 70 years and argue that Detroit Edison must address this change.  Pet. at 

76.  However, the COLA considers water level variations well within that range.  For example, at 

the Fermi site, the Lake Erie water level has historically ranged between 563.64 and 576.22 feet 

(a range of more than 12.5 feet).  See ER Section 2.3.1.1.2; ER Table 2.3-11.  The ER also 

indicates that “the design of the intake structure is based on record low water levels for Lake 

Erie, thus even under these conditions plant operation is able to carry on normally.”34  ER 

                                                 
33  Petitioners assert that the discussion of “chemical impacts” should look at the impacts on 

the western basin and not Lake Erie as a whole.  Pet. at 81.  Yet, the ER contains this 
information.  Section 5.3.2.2.2 states that “by monitoring discharges in accordance with 
current and future NPDES permits, Fermi 3 will ensure that any chemical components 
contained in its effluent would not adversely affect aquatic resources within the western 
basin of Lake Erie.”  There is no omission. 

34  General Design Criterion (“GDC”) 2 in Appendix A to 10 C.F.R. Part 50 requires 
“consideration of the most severe of the natural phenomena that have been historically 
reported for the site and surrounding area, with sufficient margin for the limited accuracy, 
quantity, and period of time in which the historical data have been accumulated.”  This is 
precisely the information that was considered in the application. 
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Section 3.3.1; see also, ER Section 2.3.2.1.1 (“Fermi 3 has been designed to operate at full 

capacity assuming the lowest historical water level at the plant basin intake.”).  Specifically, the 

elevation of the bottom of the intake bay at the entrance to the pump house is 559 feet — more 

than 10 ft below the record low water level for Lake Erie.  ER Section 3.4.2.1.  Petitioners do not 

explain what information in the COLA is incorrect or inaccurate.35  And, Petitioners have not 

demonstrated that the water level change in material to the conclusions in the ER.   

Petitioners also incorrectly assert that the ER fails to analyze seiche events.  To 

the contrary, the ER discusses seiches in detail.  For example, ER Section 2.4.2.2.2 contains the 

following discussion:  

Water levels in Lake Erie fluctuate in response to seasonal precipitation 
variations. The most  significant lake level variations are observed at the 
western and eastern basins of the lake. During prolonged high 
southwesterly winds, Lake Erie is subject to surges when water from the 
western basin is pushed to the eastern basin resulting in surges greater than 
7 feet. Lake Erie also experiences seiches in response to such surges. A 
seiche is a periodic oscillation of water level set in motion by an 
atmospheric disturbance passing over the lake. Major shifts in winds, a 
significant front, or high or low pressure weather systems can initiate a 
seiche event. Seiche events can cause flooding in low-lying areas of the 
eastern basin and cause already shallow bay areas of the western basin to 
become emergent sand flats. 

Having identified the potential for seiche events, the ER goes on to analyze 

potential impacts.  Section 3.3.1 of the ER states that Lake Erie water levels remain relatively 

constant except during extreme seiche events.  In the event of an extreme seiche event, the 
                                                 
35  In this regard, Chairman Klein recently addressed the issue of global warming and the 

safe operation of nuclear facilities.  Ltr. from D. Klein, NRC, to E. Markey, House of 
Representatives (May 28, 2008) (ML081360313).  He explained that NRC regulations 
already require design characteristics that specifically address severe weather events and 
other, slower changes in climate (e.g., drought).  Id., Enclosure, at 1-2.  Chairman Klein 
also explained: “[b]ased on NRC’s activities related to climate change, and the relatively 
slow rate of this change, NRC is confident that any regulatory action that may be 
necessary will be taken in a timely manner to ensure the safety of all nuclear facilities 
regulated by the NRC.”  Id., Enclosure, at 2. 
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COLA states that water supply to the service water system could be degraded and the unit 

operationally controlled to limit makeup requirements.  Regardless, the Ultimate Heat Sink for 

Fermi 3, described in FSAR Subsection 9.2.5, contains a separate water supply for safety-related 

cooling.  Lake Erie is not used for safety-related water withdrawal for Fermi 3.  Therefore, the 

COLA concludes that a seiche event will not affect the safety-related water supply for Fermi 3.  

In addition, the analysis of the thermal plume that results from the discharge is discussed in 

Subsection 5.3.2.1 and includes consideration of seiche events.  ER Section 5.3.2.1.1.7 also 

describes a sensitivity analysis that evaluated the potential importance of seiche-related events.  

Again, Petitioners fail to demonstrate the existence of a genuine dispute on a material issue. 

At bottom, the COLA fully considered the potential effects of both climate-driven 

changes in water levels and seiche events.  Petitioners have not pointed to any analysis that was 

overlooked.  There is no omission.  Petitioners also have failed to challenge the analysis 

presented in the ER.  Petitioners therefore fail to establish a genuine dispute with the application 

on a material issue. 

c. Water Temperature 

The Petition also asserts that the ER does not adequately consider the impacts 

from the DTE Monroe Coal Power Plant on water temperature in conjunction with Fermi 3.  Pet. 

at 76.  To the contrary, ER Section 6.1.1 discusses thermal plumes from neighboring facilities 

and concludes that “[a]ny other facilities that discharge heated water into the Western Basin are 

beyond the area influenced by the Fermi 3 thermal plume. Based on the thermal discharge 
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analysis (see ER Section 5.3.2.1), no interference or interaction with plumes generated by nearby 

facilities is expected.”36 

The Petition also asserts that the ER fails to consider the risk that waters in the 

western basin of Lake Erie could grow too warm, resulting in shutdowns.  Pet. at 77.  as 

discussed above, Lake Erie is not used for safety-related water withdrawals.  See ER Section 

3.4.1.4; FSAR Sections 2.4.8 and 9.2.5.  Moreover, the impacts of thermal discharge plumes is 

considered in detail in the ER.37  ER Section 5.3.2.1.1 contains a thermal plume analysis that 

modeled a variety of scenarios based on anticipated variation in the effluent flow and 

temperature as well as known variation in receiving water temperature, current velocity, and 

water depth.  Several cases were modeled to represent a broad range of relatively common events 

(e.g., four separate scenarios based on conditions encountered in each month) as well as 

potentially worst-case events that occur very rarely but that might affect plume behavior (e.g., 

westward lake water flow that could result in thermal plume impacts at the shoreline wetlands). 

A sensitivity analysis was also performed to explore how the predicted thermal plume responds 

to changes in model input parameters.  Petitioners provide no information to suggest that any of 

these analyses are inadequate or that the conclusions are incorrect. 

The Petitioners also argue that Detroit Edison must discuss phosphorus levels and 

algae in the western basin.  Pet. at 78.  However, Petitioners provide no expert or factual support 

for their arguments.  They point to no studies indicating that power plants have a direct 

correlative impact on algal growth in the western basin or Lake Erie as a whole.  Data pertaining 
                                                 
36  According to Table 10.1-2, the maximum effluent temperature will be 86°F and the 

thermal plume will be minimal when compared with the breadth of the western basin of 
Lake Erie.   

37  ER Section 2.3.3 discusses water quality in the western basin.  Table 2.3-42 includes 
water quality data (including temperature data) for the western basin. 
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to algal production stems primarily to nutrient run-off (phosphorous), water clarity, and 

hydrology rather than water temperature.  See ER Sections 2.3.3.1, 2.4.2.2.2.  In the western 

basin these areas have been dominated by regions associated with Maumee Bay and the Maumee 

River, not Fermi 2.  See ER Section 5.3.4.1.  Petitioners present no data or information contrary 

to these conclusions. 

Petitioners have presented no expert or factual support for their contention that 

warming waters will impact operations of Fermi 3.  A contention “will be ruled inadmissible if 

the petitioner ‘has offered no tangible information, no experts, no substantive affidavits,’ but 

instead only ‘bare assertions and speculation.’”  Fansteel, CLI-03-13, 58 NRC at 203.  Here, 

Petitioners provide no basis and do not even cite to a portion of the COLA that they allege is 

inadequate.  Thus, this aspect of the contention is inadmissible. 

d. Water Withdrawals 

With regard to water withdrawals, the Petition again fails to present any factual or 

expert support that would demonstrate a genuine dispute with the application on a material issue.  

Although the Petitioners apparently argue that the analysis should focus on the western basin, 

they go on to compare Fermi 3 withdrawals in the context of all withdrawals in Lake Erie as a 

whole.  Pet. at 80.  In any event, the COLA considers impacts to both the western basin and Lake 

Erie as a whole.   

The COLA compares the amount of non-consumptive withdrawals taken within 

the vicinity of Fermi 3 with water supplies to Lake Erie.  ER Section 2.3.2.1.3.  The net total 

supply for Lake Erie based in 2005 averages approximately 46,661 billion gallons per year and 

the most conservative amount of withdrawals estimated per year for Monroe County totals 

approximately 670 billion gallons per year, which is approximately 1.4 percent of the total of 
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Lake Erie net total supply.  Petitioners provide no information to suggest that the addition of the 

relatively small additional withdrawals for Fermi 3 would have a significant impact. 

For consumptive use, the ER describes the specific facilities within Monroe 

County that use a significant amount of water from the western basin of Lake Erie.  See ER 

Section 2.3.2.1.2.  The ER notes that current water use for Fermi 2 is relatively small, 

representing approximately 3 percent of the overall water used by the three power generation 

facilities located nearby.38  Id.  Fermi 3 would have similar withdrawals.  Further, the local 

influence of water withdrawals from the western basin of Lake Erie for thermoelectric power 

generation is less than 25 percent of the withdrawal quantities for the State of Michigan.  Id.  

Based on the large capacity of Lake Erie with respect to the amount of water needed for the 

operation of Fermi 3, the ER concludes impacts to the lake volume due to consumptive water 

losses will be small.  ER Section 5.2.1.3.  Petitioners have not presented any expert information 

that suggests that the ER conclusions are incorrect.  Where a petitioner neglects to provide the 

requisite support for its contentions, the Board may not make assumptions of fact that favor the 

petitioner or supply information that is lacking.  See Ariz. Pub. Serv. Co. (Palo Verde Nuclear 

Station, Units 1, 2, & 3), CLI-91-12, 34 NRC 149, 155 (1991).  Accordingly, there is no basis for 

this aspect of the contention. 

Petitioners also assert that the ER should explore the impacts of withdrawals on 

the water supplies for Toledo and the City of Oregon.  Pet. at 80-81.  However, the Petitioners 

provide no information or support for the proposition that Fermi 3 would have any impacts on 

                                                 
38  The DTE Monroe Coal Plant has a once-through cooling system, which results in much 

greater water withdrawals (572,846 MG) than the closed-cycle systems for Fermi 2 
(18,756 MG) or proposed for Fermi 3.  See ER Table 2.3-35.   
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the cities’ supplies.  Thus, Petitioners have failed to establish the materiality or basis for this 

contention. 

e. Aquatic Species Impacts 

The Petitioners also argue that the ER should examine the impacts of Fermi 3 on 

overall fish populations in the western basin.  Pet. at 78.  Again, the ER looks at these impacts 

and therefore there is no omission.  Section 2.4.2.2.2, “Principal Aquatic Habitats in the Vicinity 

of the Fermi Site,” Section 2.4.2.2.2.1, “Principal Aquatic Species in Lake Erie,” and Section 

2.4.2.3, “Commercial and Recreational Fisheries,” all describe aquatic species in the western 

basin of Lake Erie.39  Additionally, the discussion of construction impacts on aquatic species 

notes that the western basin of Lake Erie is the main water body that could potentially be 

affected by construction and describes potential impacts.  See ER Sections 4.2.2.1 and 4.3.2.2.   

Section 5.3.1.2.3.2 states that based on the historical data collected at Fermi, the 

overall number of fish impinged, including perch, is relatively low as compared to other plants 

on the western basin of Lake Erie.  Nevertheless, to further reduce the impact, the design 

includes a low intake velocity (0.5 fps) that will help prevent healthy fish from being drawn 

toward or becoming impinged on to the intake screens.  Id.  And, according to ER Section 

5.3.1.2.4, biological data associated with the aquatic ecology of the western basin of Lake Erie 

and with impingement and entrainment studies from multiple plants on the western basin of Lake 

Erie supports the expectation that impacts to aquatic species (such as perch) associated with 

                                                 
39  The Petitioners also argue that Detroit Edison does not address decreasing yellow perch 

populations.  Pet. at 84.  Petitioners provide no support for their assertion that perch 
populations are declining.  To the contrary, the ER describes the species and notes that 
when burrowing mayflies began to recolonize the lake as water quality improved, the 
yellow perch population began to rebound as well.  ER Appendix 2A, at 2-886 to 887.  
The ER also evaluates impacts to perch from operations.  See, e.g., ER Sections 
5.3.1.2.3.1 and 5.3.1.2.3.2. 
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impingement and entrainment are small.  Section 5.3.1.3 concludes that overall impacts to 

aquatic resources, including commercially important species such as perch, resulting from the 

Fermi 3 intake are considered small, and no mitigative measures are needed. 

The Petitioners also assert, without any basis, that the thermal discharges from 

Fermi 3 would combine with those of Fermi 2, triggering a Section 316b analysis under the 

Clean Water Act.  Beyond the fact that Clean Water Act compliance is outside the scope of this 

proceeding, the Fermi 2 and Fermi 3 discharge points are at two different locations in Lake Erie.  

Both discharges were modeled (CORMIX) using data from the western basin to demonstrate that 

there is no overlap or additive impact between the two discharges.  Results of the study indicated 

that the area of thermal discharge for Fermi 3 is approximately 0.65 acres (29,486 square feet) 

and is below the temperature threshold established by the Michigan Department of 

Environmental Quality.40  ER Sections 5.3.2.1.1.6, 5.3.2.1.1.7; Figure 5.3-8.  Potential 

cumulative impacts related to impingement and entrainment of aquatic organisms were also 

evaluated, based in part on experience with Fermi 2 operations.  See ER Section 5.11.4.2.  

Petitioners do not challenge any of this information. 

At bottom, the ER addresses potential impacts to aquatic species.  There is no 

omission.  And, Petitioners have failed to present any factual or expert information to 

demonstrate a genuine dispute with the application on a material issue. 

                                                 
40  The Michigan Water Quality Standards, Section R323.1070, define two temperature 

criteria applicable to thermal discharge into Lake Erie: (1) the Great Lakes and 
connecting waters shall not receive a heat load which would warm the receiving water at 
the edge of the mixing zone more than 3 deg F above the existing natural water 
temperature; and (2) the Great Lakes and connecting waters shall not receive a heat load 
which would warm the receiving water at the edge of the mixing zone to temperatures in 
degrees Fahrenheit higher than the following monthly maximum temperature. 
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f. Maumee River and Maumee Bay 

Here, Petitioners assert that certain information is “omitted” regarding impacts to 

the Maumee River and Maumee Bay.  However, Petitioners have not provided expert or factual 

information to demonstrate that the application is inadequate or that the alleged omission is 

material.  Pet. at 81-84.  Although the Maumee Bay and River system are identified in the ER, 

they were not specifically included in the ER for several reasons.  First, the Maumee area falls 

outside the vicinity review area (7.5 miles).  See NUREG-1555, at § 2.2.1 (describing scope of 

environmental analysis).  Second, data for the western basin indicates that there is no direct 

water exchange between the area within the vicinity of the Fermi Plant and Maumee Bay.  Wind 

current data (Figure 2.3.10) and water current data (Figure 2.3.11) presented in the ER indicate 

that primary wind currents are to the east and water currents are from the south then to the east 

away from Maumee Bay.  Thus, the data suggests that Maumee Bay drainage would have a 

greater potential to impact the area near Fermi rather than the other way around.  Finally, there 

are natural barriers, such as the River Raisin, that prevent mixing.   

The environmental review mandated by NEPA is subject to a “rule of reason.”  

As a result, an application need not include all theoretically possible environmental effects 

arising out of an action, but instead the analysis may be limited to effects which are shown to 

have some likelihood of occurring.  See Northern States Power Co. (Prairie Island Nuclear 

Generating Plant, Units 1 & 2), ALAB-455, 7 NRC 41, 48, 49 (1978).  Detroit Edison has 

appropriately limited its consideration of impacts to those that are reasonably likely to occur.41  

                                                 
41  Petitioners argue that the ER extensively discusses the impacts “on groundwater at the 

Bass Islands,” which are farther from Fermi 3 than Maumee Bay.  Pet. at 82.  Petitioners 
are apparently confusing the analysis of impacts on groundwater within the Bass Islands 
Group — the local bedrock formation — rather than the groundwater at the Bass Islands 
themselves, which are found farther east in Lake Erie.  See ER Section 2.3.1.2.1.2. 
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In contrast, Petitioners have failed to demonstrate a genuine dispute on a material issue.  A 

contention that merely states a conclusion (e.g., the application is deficient, inadequate, or 

wrong) without providing a reasoned basis or explanation for why the application is adequate 

cannot provide a basis for the contention.  USEC, Inc. (American Centrifuge Plant), CLI-06-10, 

63 NRC 451, 472 (2006).  Petitioners simply provide no basis for this aspect of the contention.   

g. Miscellaneous Impacts 

The Petitioners also list several other items that they assert the ER should 

consider.  Pet. at 83-84.  For example, the Petition argues that the ER should assess the risk of an 

attack on the power plants in the area and the resulting consequences on the water and 

population.  Id. at 83.  This issue is outside the scope of this proceeding.  See Amergen Energy 

Co., LLC (Oyster Creek Nuclear Generating Station), CLI-07-08, 65 NRC __, slip op. at 1-2 

(Feb. 26, 2007). 

Likewise, Petitioners argue that the ER should consider installation of mercury 

controls at DTE Monroe Coal Power Plant.  Pet. at 83.  This proceeding is limited to issues 

related to compliance with NRC regulations and the environmental impact of Fermi 3.  Pollution 

control equipment at a non-NRC-regulated facility is outside the scope of this proceeding.   

Finally, as discussed supra, Petitioners must establish standing for each 

contention that they raise.  See Yankee, CLI-96-1, 43 NRC at 1, n.3.  Here, none of the alleged 

“injuries” that purported to supply the basis for standing relate to the generalized environmental 

concerns raised in proposed Contention 6.  There are no injuries associated with use of water 

resources or fishing, swimming, or other recreation in Lake Erie.  And, in the case of a NEPA 

contention, the remedy is not denial of the license.  Rather, the remedy is additional 

consideration or assessment in the EIS.  Thus, the contention, even if proven, would not redress 
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the hypothetical accident that underlies the proximity presumption.  In the absence of any injury 

related to water resources, Petitioners lack standing to pursue proposed Contention 6. 

At bottom, proposed Contention 6 fails to establish a material omission in the ER.  

Moreover, Petitioners have presented no expert or factual information to call into question the 

reasonable scoping and conclusions in the ER.  Having failed to meet the NRC’s strict criteria 

for contention admissibility, proposed Contention 6 should not be admitted. 

7. Contention 7:  Routine operations of Fermi 3 will endanger workers and the 
public with radionuclide emissions.   

In this proposed contention, notwithstanding the more limited scope suggested by 

the title, Petitioners assert that “[t]he construction and operation of Fermi 3 will produce 

radioactive contamination which expose [sic.] the workforce at the plant, and the general public, 

to increased risk of negative health effects.”  Pet. at 85.  In a similar vein, the contention goes on 

to contend that the ESBWR proposed for Fermi will “by design” expose workers and the public 

to “radiological gaseous effluents.”  Id.  In this regard, citing some studies and opinions on the 

biological effects of radiation, the proposed contention asserts that the health effects of additional 

radiation exposures, combined with discharges from fossil plants in the area, “should be 

evaluated.”  Id. at 94.  Without clear nexus, the proposed contention cites a departure proposed 

by the Applicant from the certified ESBWR design related to the vent path for the Reactor 

Building, Fuel Building, Turbine Building, and Radwaste.  Id. at 85.  The contention further 

asserts that construction workers at Fermi 3 “will be exposed to radiation from the existing Fermi 

2,” as specifically stated in a lengthy excerpt taken from the Fermi 3 ER.  Id. at 87.  In total, 

however, the proposed contention fails to establish any non-compliance with NRC regulations 

and fails to demonstrate a genuine dispute to be addressed in this proceeding. 
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First, to the extent this contention seeks to address radiological exposures to the 

Fermi work force (either at Fermi 2 or Fermi 3), Petitioners have not established that they 

include or represent any current or prospective workers.  Petitioners standing claims, as noted 

above, are entirely based on fear of injury offsite due to accidental releases from an operating 

Fermi 3.  Petitioners therefore lack standing to assert this claim.  See Yankee, CLI-96-1, 43 NRC 

at 1, n.3. 

Second, the proposed contention does not allege or provide a basis to establish 

any non-compliance with NRC requirements for radiological releases — either gaseous or liquid.  

See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16 

NRC 1649, 1656 (1982).  It is insufficient for a contention to be admitted for hearing that merely 

asserts that the plant will harm workers and the public due to normal operational discharges.  

Given that operating releases must remain within tight regulatory limits, such a contention must 

be rejected as an attack on the adequacy of the regulations themselves.  See 10 C.F.R. § 2.335(a). 

Third, and by extension of the second point above, the references in the proposed 

contention to the alleged health effects of radiation — including references to the study by the 

National Academy of Science (BIER VII), the publications of Joseph Mangano of the Radiation 

and Public Health Project, and others — are not material to the present licensing matter.  The 

issue within the scope of this proceeding is whether the releases as described in the application, 

are consistent with NRC requirements.42  These references do not address that issue.  They are 

                                                 
42  As the Commission has noted in other proceedings, “routine permissible releases occur 

virtually daily … and must remain within NRC-prescribed limits.”  Dominion Nuclear 
Connecticut (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 NRC 349, 
364 (2001).  Regulatory limits on effluent concentrations “take into account the licensee’s 
need to make frequent adjustments in releases, while still imposing absolute limits on 
both the rate of release and the dose to the nearest member of the public.”  Id.  To the 
extent that the Petitioners are objecting to all permitted releases, then their claim amounts 
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more appropriately presented to the agency in the context of a petition for a waiver or for a 

generic rulemaking.  See 10 C.F.R. §§ 2.802, 2.335(b). 

Fourth, the aspect of the proposed contention challenging the proposed departure 

from the ESBWR certified design lacks any basis demonstrating a genuine dispute with the 

departure on a noncompliance with NRC regulations.  The proposed contention does no more 

than paraphrase an RAI and the Applicant’s response.  There is no independent expert support 

for the proposition that the proposed modified vent path would be contrary to requirements or 

safety.  As discussed above in connection with proposed Contention 5, this is not a sufficient 

basis for a contention.  The contention also addresses a design matter that is subject to the 

ESBWR design certification rulemaking process. 

To this latter point, Detroit Edison developed its COLA based on the ESBWR 

DCD Revision (“Rev.”) 4, in effect at the time the COLA was developed.43  During the 

development of the COLA, the ESBWR vendor (General Electric Hitachi) submitted Rev. 5 of 

the ESBWR DCD.  After interactions with the NRC Staff, all of the ESBWR applicants 

determined to base the COLAs on Rev. 4 of the DCD to appropriately sequence the ESBWR 

design certification review, R-COLA (North Anna) review, and the subsequent applications.44 

                                                                                                                                                             
to an impermissible general attack on Commission regulations governing public doses at 
operating nuclear plants.  Id.  Petitioners “may not demand an adjudicatory hearing to 
attack generic NRC requirements or regulations, or to express generalized grievances 
about NRC policies.”  Oconee, 49 NRC at 334. 

43  In addition, DCD Rev. 4 was the basis for the North Anna ESWBR Reference COLA (“R-
COLA”) submitted November 27, 2007, and the Entergy Grand Gulf S-COLA submitted 
February 27, 2008.  In addition, Entergy was developing a second S-COLA for the River 
Bend site which was submitted September 25, 2008, and Exelon was developing an S-
COLA for the Victoria County Station, which was submitted on September 2, 2008.  
Detroit Edison’s Fermi 3 S-COLA was submitted on September 18, 2008. 

44  Indeed, even were the Licensing Board to admit this aspect of the proposed contention, 
this is a design issue that in accordance with Commission policy should be held in 
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One of the most significant differences in the revised DCD was the configuration 

of the plant vent stack.  DCD Rev. 4 depicted a single plant vent stack, the height of which was 

not specified in the DCD.  In DCD Rev. 5, this configuration was replaced with three separate 

gaseous effluent release points: one each for the turbine building, radioactive waste building, and 

reactor building.  The parameters for these release points (source terms, elevations, dispersion 

coefficients, etc.) were fully specified in DCD Rev. 5.  Detroit Edison was faced with the choice 

of performing analysis of effluent releases using the DCD Rev. 4 configuration, only to re-

perform the analysis when the COLA was updated to implement DCD Rev. 5.  Detroit Edison 

chose to perform the initial analysis of gaseous effluent releases based on the DCD Rev. 5 

configuration.  However, since Detroit Edison’s COLA referenced DCD Rev. 4, the difference 

constitutes a departure from the referenced DCD.  Accordingly, the departure is documented in 

the COLA Part 7, Departures Report.  This departure was removed in COLA Rev. 1, which 

updates the COLA to reference DCD Rev. 5, and which was submitted by letter dated March 25, 

2009. 

In any event, the departure relates only to release points, and does not relate to 

whether there will be gaseous effluents during operation.  The plant must still operate in 

accordance with NRC effluent limits.  And the point of the analysis of gaseous effluents is to 

demonstrate compliance.  The focus of this contention challenges the acceptability of NRC release 

limits established by regulation.  For the reasons discussed above, such challenges are beyond the 

scope of the proceeding. 

                                                                                                                                                             
abeyance pending the completion of the ESBWR revision/rulemaking process.  See 
“Final Policy Statement on the Conduct of New Reactor Licensing Proceedings,” 73 Fed. 
Reg. 20963, 20972 (April 17, 2008).   
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The proposed contention also includes a lengthy digression (Pet. at 85 - 87) related 

to the NRC RAI letter of January 14, 2009, previously discussed in connection with proposed 

Contention 5.  This discussion confuses liquid releases (the subject of the RAI, the RAI response, 

and Contention 5), and gaseous releases (presumably the subject of this contention).  The RAI and 

RAI response have been previously discussed above under Contention 5.  Suffice it to say, the 

Applicant is not asserting that dilution of liquid radiological materials is the means to establish 

compliance; rather, the analysis is crediting realistic conditions. 

Finally, to the extent that the Petitioners would characterize this contention as an 

environmental contention, and a challenge to the ER Section 4.5.3 through 4.5.5 and Section 

4.7.7, all of which are extensively excerpted in the contention (see Pet. at 87 - 92), the ER 

actually demonstrates that construction workers will not receive exposures above specified 

regulatory limits for members of the public.  (Alternatively, all workers could be treated as 

radiation workers, with individual monitoring.  As radiation workers, they would be subject to 

much higher regulatory dose limits, and equivalently safe).  Petitioners provide no other expert 

support or references for the contention.  The excerpts do not establish an admissible issue. 

In total, despite its random structure and unfocused approach, this contention is 

essentially a challenge to NRC’s regulations related to gaseous releases and routine offsite 

exposures.  This is a matter that is beyond the scope of this proceeding.  The proposed contention 

should not be accepted for hearing. 

8. Contention 8:  Threatened and Endangered Species have not been properly 
mitigated. 

In proposed Contention 8, the Petitioners assert that, with respect to endangered 

and threatened species on the proposed Fermi 3 site, “inadequate mitigation has been 

considered.”  Pet. at 97.  Specifically, the Petitioners reference an email from the Michigan 
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Department of Natural Resources regarding the presence of the Eastern Fox Snake, which is 

listed as a Michigan-threatened species (the Eastern Fox Snake is not a federally-listed species 

under the Endangered Species Act).  Id.  Petitioners also argue that the ER failed to adequately 

evaluate alternatives that reduce impacts to wetlands.  Id.  This contention is inadmissible 

because it fails to present adequate support for a genuine dispute on a material issue. 

Under 10 C.F.R. § 2.309(f)(1), if Petitioners believe that the “application fails to 

contain information on a relevant matter as required by law,” then they must identify each failure 

and the supporting reasons for the belief.  Here, the Petitioners point to no statutory or regulatory 

requirement that Detroit Edison mitigate the impacts of the project on a state-listed species.45  

Nor do Petitioners cite to any NRC regulation regarding impacts to wetlands.  In fact, the 

Petitioners reference no regulations or statutes at all.  A failure to allege a violation of the 

regulations results in rejection of the contention.  Seabrook, LBP-82-106, 16 NRC at 1656.   

The proposed contention also fails to directly controvert the application.  Rancho 

Seco, LBP-93-23, 38 NRC at 247-248.  In order to advance a claim under NEPA, the Petitioners 

must allege with adequate support that Detroit Edison has failed to take a “hard look” at one or 

more significant environmental questions — that is, that Detroit Edison has unduly ignored or 

minimized pertinent environmental effects of the proposed action.  Duke Energy Corp. (McGuire 

Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Units 1 & 2), CLI-03-17, 58 NRC 419, 
                                                 
45  To the extent that the contention is intended to challenge the activity based on its 

protection under Michigan law, the requirements of State law are for State bodies to 
determine, and are beyond the jurisdiction of NRC adjudicatory bodies.  Northern States 
Power Company (Tyrone Energy Park, Unit 1), ALAB-464, 7 NRC 372, 375 (1978).  In 
contrast, under Section 7 of the Endangered Species Act, Federal agencies such as the 
NRC, in consultation with the Department of Interior, are to take such action as necessary 
to insure that actions authorized by them do not “jeopardize the continued existence of 
[federally-listed] endangered species.” Tennessee Valley Authority (Hartsville Nuclear 
Plant, Units 1A, 2A, 1B & 2B), ALAB-463, 7 NRC 341, 360 (1978).  Petitioners provide 
no basis for requiring mitigation under Federal law or a state-law equivalent.   
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431 (2003).  Here, Detroit Edison noted the presence of the eastern fox snake, discussed the 

potential for impacts to the snake during construction, and concluded that no mitigation was 

necessary.46  Petitioners have not argued that Detroit Edison’s conclusion is incorrect or provided 

any expert support for such a contention.  The contention therefore fails to present an admissible 

issue.   

With respect to wetlands, ER Section 9.3.2.3.2.2.1 discussed the alternative site 

evaluation criteria, which included wetlands, and Appendix 9A specifically addresses wetlands 

at each alternative site.  For the Fermi 3 site, Detroit Edison also identified the presence of 

various types of wetlands, discussed the potential impacts to the wetlands at the site, and 

concluded that the construction impacts would be moderate.  See, e.g., ER Sections 2.4.1.2.3 and 

4.3.1.2.2.  Again, Petitioners have not pointed to any impacts that were overlooked or otherwise 

not considered.  The proposed contention is therefore inadmissible.  See Rancho Seco, LBP-93-

23, 38 NRC at 247-248 (rejecting a proposed contention that failed to directly controvert the 

application).   

To the extent that the proposed contention is intended to relate to NEPA, that 

statute requires only that an agency undertake an appropriate assessment of the environmental 

impacts of its action without mandating that the agency reach any particular result concerning 

that action.  See, e.g., Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989).  

NEPA does not itself mandate mitigation.47  It is enough that Detroit Edison disclosed the 

                                                 
46  In Section 4.3.1.2.1, the application states that: “Fermi 3 construction activities are 

primarily located away from potential habitat for the eastern fox snake and the snake 
would be expected to move away from these activities. Therefore, the impact to this 
species from the project is considered SMALL, and no mitigative measures are needed.” 

47  “[A] contention must have a basis in fact or law and ... it must entitle a petitioner to 
relief.”  Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 3), 
LBP-02-5, 55 NRC 131, 141 (2002). 
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existence of the eastern fox snake at the site, discussed potential impacts to the snake, and 

evaluated mitigation.  Likewise, Detroit Edison fully described the potential impacts to wetlands 

at the site, and Petitioners point to no impacts that were minimized or overlooked.48   

Finally, the Petitioners failed to establish standing for this proposed contention.  

As discussed above, merely establishing standing for one claim does not grant a petitioner 

standing for all contentions.  See Laidlaw, 528 U.S. at 706; Lewis v. Casey, 518 U.S. 343, 358 

n.6 (1996) (“[S]tanding is not dispensed in gross.”).  Since an injury from a hypothetical accident 

would not be cured by additional consideration of wetland impacts or reptile mitigation, 

Petitioners failed to establish injury, causation, or redressibility with respect to this contention.  

Accordingly, Petitioners failed to establish standing to litigate proposed Contention 8.  

For all of these reasons, proposed Contention 8 must be rejected. 

9. Contention 9:  The Commission must require completion of an EIS and selection 
of a ‘preferred alternative’ prior to authorizing any construction of activity of any 
sort. 

In Proposed Contention 9, Petitioners contend that revised 10 C.F.R. § 50.10 

violates NEPA.  Pet. at 99. The Petitioners allege that allowing excavation “manifests an 

undeniable bias toward central baseload plant construction and precludes [consideration of 

alternatives].”  Id.  Petitioners further argue that “it is incumbent upon the Commission to ensure 

that there is no construction activity whatsoever undertaken prior to completion and finalization 

of the Environmental Impact Statement and selection of a preferred alternative.”  Id. at 104.  This 

request is not within the scope of this proceeding and is by its very terms an impermissible attack 
                                                 
48  Based on the significance of those impacts, Detroit Edison will prepare a mitigation plan 

for Fermi construction activities that will be submitted to the MDEQ and USACE.  That 
planning is underway.  However, Petitioners have pointed to no requirement in NRC 
regulations or NEPA that would require a mitigation plan as part of the NRC application.  
Any mitigation efforts would involve issues outside the scope of the NRC proceeding 
(e.g., under the Clean Water Act). 
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on the Commission’s regulations. See 10 C.F.R. § 2.335.  The Commission’s well-established 

procedures governing intervention preclude attempts to attack in a hearing “generic NRC 

requirements or regulations,” or the expression of “generalized grievances about NRC 

policies.”49   

The NRC’s rules are based on the recognition that the NRC has no jurisdiction 

over activities that do not have a reasonable nexus to radiological health and safety and/or 

common defense and security.  See “Limited Work Authorizations for Nuclear Power Plants; 

Final Rule,” 72 Fed. Reg. 57416, 57417 (Oct. 9, 2007).  In the nuclear power plant context, the 

NRC explicitly clarified which activities it considers to be “construction” for licensing purposes.  

An NRC license is required only for “construction” activities.  Other activities not requiring prior 

NRC approval were deemed “pre-construction” activities.  The Commission’s rules provide that 

the following activities do not constitute “construction” (and are therefore “pre-construction”): 

(1) temporary land use changes for public recreational purposes; (2) site exploration, including 

necessary borings or other preconstruction monitoring; (3) site preparation, including clearing, 

grading, installation of drainage, erosion and other environmental mitigation measures, and 

construction of temporary roads and borrow areas; (4) erection of fences and other access control 

measures; (5) excavation; (6) erection of support buildings (such as, construction equipment 

storage sheds, warehouse and shop facilities, utilities, concrete mixing plants, docking and 

unloading facilities, and office buildings); (7) building of service facilities, such as paved roads, 

parking lots, railroad spurs, exterior utility and lighting systems, potable water systems, sanitary 

sewerage treatment facilities, and transmission lines; and (8) procurement or fabrication of 

components or portions of the proposed facility.  10 C.F.R. § 50.10(a)(2).   

                                                 
49  Oconee, CLI-99-11, 49 NRC at 334 
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Petitioners’ issue is with the regulation itself, which cannot be attacked in this 

proceeding.  Proposed Contention 9, like proposed Contention 2, fails because relief cannot be 

granted.  10 C.F.R. § 2.309(f)(1)(iii).  If Petitioners wish to appeal a rule, they must follow the 

process to do that in federal court at the appropriate time in the rulemaking process.  The 

assertion of a claim in an adjudicatory proceeding that a regulation is invalid is barred as a matter 

of law.  Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 2), ALAB-456, 7 

NRC 63, 65 (1978).  Any request to reconsider the regulation must be pursued as a petition for 

rulemaking under 10 C.F.R. § 2.802.   

Also, contrary to the requirements of 10 C.F.R. § 2.309(f)(vi), the proposed 

contention fails to challenge any specific portion of the Application.  There is not even a 

reference to any specific section of the environmental report or safety analysis report.  Instead, 

the entirety of the new contention is focused on the NRC and its regulations.  Consequently, 

Petitioners fails to demonstrate a genuine dispute with the application on a material issue. 

Finally, contrary to the Petitioners’ assertions, the ER does address impacts from 

both “pre-construction” and “construction activities.”  Consistent with NRC Staff guidance on 

the Limited Work Authorization Rule,50 Detroit Edison provided information regarding the 

environmental impacts of both pre-construction and construction.  Specifically, Chapter 4 

addresses the overall impact from construction activities at the site, including both pre-

construction activities (e.g., excavation) and construction, as defined in 10 C.F.R. § 50.10.  Table 

4.8-1 provides additional detail on the estimated percentages of impacts resulting from pre-

construction and construction activities.  In short, the ER considered all construction-related 

impacts — whether or not the activity fell within NRC jurisdiction.   
                                                 
50  “Interim Staff Guidance on the Definition of Construction and on Limited Work 

Authorizations,” COL/ESP-ISG-04 (ADAMS Accession No. 090480307). 
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For all of these reasons, proposed Contention 9 is inadmissible. 

10. Contention 10:  Notification of First Nations bands was insufficient and violative 
of law and regulation. 

In proposed Contention 10, the Petitioners contend that the NRC Staff failed to 

provide adequate notification to Native American tribes and bands and First Nations.  In 

particular, the Petitioners assert that the “[NRC] Staff did not notify numerous Native American 

tribes, bands, and First Nations in the area of concerns” of the environmental scoping public 

comment opportunity for the Fermi 3 project.  Pet. at 104.  Petitioners further assert that the NRC 

must notify the tribes of their rights to request a hearing and provide them with an additional 

period in which to submit contentions.  Id. at 109.  As discussed below, this contention is 

inadmissible. 

First, the petition fails to take issue with any specific portion of the application.  

In fact, the contention does not even mention the Fermi 3 COL application.  Instead, the 

proposed contention is focused exclusively on the actions of the NRC Staff.  See, e.g., Pet. at 

104-109 (“NRC is required under NEPA to interact with Native American tribes … .”; “[NRC] 

Staff did not notify numerous Native American tribes, bands, and First Nations … .”; “NRC 

should notify the tribes of their rights and opportunities … .”).  All properly formulated 

contentions must focus on the license application in question, challenging specific portions of the 

application so as to establish that a genuine dispute exists with the applicant on a material issue 

of law or fact.  See 10 C.F.R. § 2.309(f)(1)(vi).  Any contention that fails directly to controvert 

the application or that mistakenly asserts the application does not address a relevant issue can be 

dismissed.  See Rancho Seco, LBP-93-23, 38 NRC at 247-248.  Proposed Contention 10 is 

therefore inadmissible for failing to demonstrate a genuine dispute with the application on a 

material issue. 
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Second, the petition does not identify any statutory or regulatory requirement that 

obligates Detroit Edison (as opposed to the NRC) to notify or consult with Native American 

tribes or First Nations.  There is no legal requirement that the applicant consult with state or 

tribal authorities under NEPA or under various treaties.51  The requirement to consult applies 

only to federal agencies such as the NRC.  A contention cannot be admitted simply to serve as a 

placeholder for an NRC Staff obligation.  Any challenge based on the NRC’s failure to consult 

under NEPA is premature as the agency has not yet completed the NEPA process.   

Nor is the applicant required to notify tribes of an opportunity to request a 

hearing.  The requirement to publish a notice of an opportunity to request a hearing applies only 

to the NRC Staff.  42 U.S.C. § 2239a.(1)(A).  Petitioners’ opinion as to what applicable 

regulations should (but do not) require cannot serve as a basis for a contention.  See Georgia 

Inst. of Tech. (Georgia Tech Research Reactor), LBP-95-6, 41 NRC 281, 303 (1995).   

To the extent that the proposed contention asserts that Native American tribes or 

First Nations were not provided an opportunity to submit public comments or intervene in the 

proceeding, the argument is unfounded.  A notice regarding environmental scoping comments or 

a notice to parties wishing to intervene in hearings before the Commission published in the 
                                                 
51  Nevertheless, Detroit Edison did send letters to various tribes and bands notifying them 

of Detroit Edison’s intent to construct Fermi 3 and requesting information regarding 
traditional cultural properties in the area.  The Native American tribes were identified in 
January 2008 from the June 2007 Tribal Leaders ~ Directory (U.S. Department of the 
Interior, Bureau of Indian Affairs), the 2005-2006 Michigan Indian Directory (Michigan 
Department of Civil Rights), and the list of federally-recognized Native American tribes 
compiled by the U.S. Army Corps of Engineers-Detroit District.  Detroit Edison also 
identified one Michigan-based tribe, the Wyandotte of Anderdon, which is not federally 
recognized but that is resident in Michigan and claims historic ties to the area.  Walpole 
Island, which is under Canadian jurisdiction, is home to the Walpole First Nations; 
however, because the Walpole First Nations is not a U.S. federally-recognized tribe and 
is not a tribe under the National Historic Preservation Act (see 36 C.F.R. 800.16, defining 
“Indian tribes” as tribes that are eligible for services provided by the United States), 
Walpole First Nations did not appear in the directories of U.S. Native American tribes.   
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Federal Register is notice to all the world.52  See Public Service Co. of New Hampshire 

(Seabrook Station, Units 1 and 2), LBP-82-76, 16 NRC 1029, 1085 (1982).  Moreover, there is 

no requirement that the rights of interested local governmental bodies, such as tribes, to be 

parties to a proceeding be spelled out in the notice of opportunity for hearing.  A notice of 

opportunity for hearing is not defective simply because it fails to state the right of an interested 

governmental body to participate in a proceeding.  Detroit Edison Co. (Enrico Fermi Atomic 

Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 585 (1978).  Thus, Petitioners have also failed to 

articulate a basis for the proposed contention.   

Finally, there is an additional, compelling reason for rejecting this proposed 

contention: a petitioner must establish standing for every single claim.  Merely establishing 

standing for one claim does not grant a petitioner standing for all contentions.  See Laidlaw, 528 

U.S. at 706; Lewis v. Casey, 518 U.S. 343, 358 n.6 (1996) (“[S]tanding is not dispensed in 

gross.”).  “A free-floating assertion of a procedural violation, without a concrete link to the 

interest protected by the procedural rules, does not constitute an injury in fact.”  Ashley Creek 

Phosphate Co. v. Norton, 420 F.3d 934, 938 (9th Cir. 2005).  Because Petitioners failed to 

demonstrate an actual injury-in-fact relating to notification of Native American tribes or First 

Nations, there is no standing to support proposed Contention 10. 

11. Contention 11:  Spent fuel reprocessing is not an option. 

In this proposed contention, “Petitioners contend that the risks of nuclear weapons 

proliferation, environmental devastation, and astronomical cost to taxpayers should lead NRC to 

reject any further bid by Detroit Edison to reprocess the irradiated nuclear fuel that would be 
                                                 
52  See, e.g., “Detroit Edison Company; Notice of Hearing, and Opportunity To Petition for 

Leave To Intervene and Order Imposing Procedures for Access to Sensitive Unclassified 
Non-Safeguards Information and Safeguards Information for Contention Preparation on a 
Combined License for Fermi 3,” 74 Fed. Reg. 836 (Jan. 8, 2009). 
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generated at Fermi 3.”  Pet. at 111.  While ostensibly a challenge to the Fermi 3 ER, this 

proposed contention is actually a broad challenge to reprocessing as a public policy issue.  For 

the reasons discussed below, it does not raise an admissible issue within the scope of this site-

specific licensing proceeding. 

First, Detroit Edison is not applying to the NRC for any license that would permit 

fuel reprocessing or use of mixed oxide (“MOX”) fuel resulting from reprocessing.  Any “future 

bid” to do so is outside the scope of this present proceeding.  A contention which involves an 

inchoate plan of the licensee is inadmissible.  See McGuire, CLI-02-14, 55 NRC at 293.   

Second, as acknowledged by the Petitioners (Pet. at 111), the Fermi 3 ER (at page 

5-141) acknowledges that the United States does not presently reprocess spent fuel.  Consistent 

with Table S-3 in the NRC’s regulations, the environmental impacts of the uranium fuel cycle 

described in the ER are based upon the “no recycle” option.  It is not clear what further relief 

Petitioners seek or could be granted in this forum with respect to the issue in this contention. 

Third, Petitioners appear to argue with NRC’s Table S-3, asserting that “the 

assumption in Table S-3, of ‘uranium only recycle’ is not conservative, since all commercial 

preprocessing in the world involves plutonium extraction and re-use.”  Pet. at 112.  However, a 

challenge to the Table S-3 rule is beyond the scope of this proceeding.  See 10 C.F.R. 

§ 2.335(a).53 

Finally, apart from the fact that the current public policy for spent fuel 

management in the United States remains the policy embodied in the Nuclear Waste Policy Act 

of 1982, the broad public policy issues of the environmental impacts, proliferation implications, 

and costs of reprocessing are not issues for this tribunal.  Similar broad policy issues have been 
                                                 
53  Table S-3, codified at 10 C.F.R. § 51.51, by its terms is directed to environmental data for 

the uranium fuel cycle. 
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rejected as contentions in other NRC licensing matters.  See, e.g., Louisiana Energy Services, 

L.P. (National Enrichment Facility), CLI-05-21, 62 NRC 538, 540 (2005) (upholding a 

Licensing Board decision declining to admit for hearing environmental contentions alleging the 

need to analyze the impacts of the proposed enrichment facility on national nuclear non-

proliferation objectives); Tennessee Valley Authority (Sequoyah Nuclear Plant, Units 1 and 2; 

Watts Bar Nuclear Plant, Unit 1), LBP-02-14, 56 NRC 15, 39-40 (2002) (in which the Licensing 

Board declined to admit a contention challenging a license amendment to allow production of 

tritium, where the contention asserted that the agency’s licensing authority should be limited to 

approving non-defense, commercial activities, but actually raised policy issues that had been 

addressed by Congress). 

For all of the above reasons, the proposed contention fails to establish a 

genuine dispute on an issue within the scope of this proceeding. 

12. Contention 12:  The Emergency and Radiological Response Plan is deficient. 

In this proposed contention, Petitioners challenge the adequacy of the Emergency 

Plan for Fermi 3 (and Fermi 2).  There are three enumerated bases for the contention, which can 

be summarized as follows: 

1. Road clearing capabilities are inadequate for “severe winter 
weather.”  Pet. at 114.  The basis offered for this assertion is a 
letter to the editor of a local newspaper and an article on a local 
media web site. 

2. Emergency planning should be extended to at least 50 miles to 
include the “major populations centers of Detroit/Windsor, Toledo, 
and Ann Arbor.”  Id.  The reference to “emergency planning” is 
presumably to the Plume Exposure Pathway Emergency Planning 
Zone (“EPZ”) required by 10 C.F.R. § 50.47(c)(2).  (The ingestion 
pathway EPZ under the same regulation is 50 miles.)  No further 
basis is provided for this assertion. 

3. The existing Fermi 2 evacuation plan was given “inadequate 
attention” and may not be feasible during the construction phase of 
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Fermi 3.  Id.  The contention cites: (a) a Fermi 3 project workforce 
of 2,900 workers; (b) traffic impacts related to these workers; and 
(c) limited routes of access from the site to Interstate I-75.  The 
contention also argues that there is an inadequate bus fleet to 
perform emergency evacuation of the area public schools. 

4. The contention alleges that there is an inadequate supply of 
potassium iodide and inadequate public information on its use. 

None of these bases support an admissible contention in this proceeding. 

a. Severe Weather 

First, the assertion regarding road clearing capabilities and severe winter weather 

fails to satisfy the requirements of 10 C.F.R. § 2.309(f)(1).  There is no reference to the particular 

aspect of the Emergency Plan in dispute; no explanation of the bases for the contention other 

than the letter to the editor and a web story that describes a community meeting in which 

concerned residents proposed suggestions to improve road plowing.54  No other facts, references, 

or expert opinions to establish a genuine dispute appropriate for hearing were provided by 

Petitioners. 

Indeed, severe weather in itself is not surprising in the area of the Fermi site.  The 

prospect of severe weather has not prevented the successful implementation of an emergency 

plan for the existing Fermi 2 unit.  To the extent that Petitioners believe there is a present 

problem with respect to plowing capabilities, that issue should be pursued with respect to Fermi 

2 in accordance with 10 C.F.R. § 2.206 or other appropriate means.  The adequacy of the present 

planning is outside the scope of this proceeding. 

Moreover, the proposed Fermi 3 Emergency Plan is included in the COLA.  The 

plan includes an appendix addressing a summary of the development of evacuation time 

estimates for Fermi 3.  Also included in the application is a detailed evacuation time estimate 

                                                 
54  See http://www.monroenews.com/article/20090201/NEWS01/901319993/0/NEWS.  
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(“ETE”) study.55  Based on this information, the Emergency Plan concludes, at page II-82, that 

the evacuation time estimate development study did not reveal any specific impediments to the 

development of emergency plans for Fermi 3.  No reference is made in the contention to any of 

this information.  

The Fermi 3 ETE study in some respects (identified in Table 1-1 of the study), 

improves on the time estimates in a 2003 ETE study for Fermi 2.  As discussed in the ETE study, 

time estimates were developed for 14 different scenarios, including good weather, rain, and snow 

scenarios.56  For snow scenarios, reduced travel speed is assumed.  As discussed in Section 5 of 

the study, time is also specifically included for snow clearance (prior to access to highways). The 

proposed contention and supporting discussion do not acknowledge or address any of this 

information.57  Nor is any support provided to demonstrate a genuine dispute with respect to the 

time estimates ranges.  Quite simply, with respect to this issue, the proposed contention does not 

establish a genuine dispute. 

Finally, with respect to emergency planning, NRC regulations require that a 

COLA include an emergency plan.  10 C.F.R. § 52.79(a)(21).  However, there is no expectation 

that plans will be fully implemented prior to construction of a unit.  An application must also 
                                                 
55  The ETE study is titled, “Fermi Nuclear Power Plant Development of Evacuation Time 

Estimates,” Revision 0, dated May 2008.  This document was submitted in Part 5 of the 
Fermi 3 application. 

56  Tables 2-1, 6-2, 7-1A, 7-1B, 7-1C and 7-1D list the 14 evacuation scenarios considered.  
Scenarios 8 and 11 specifically consider snow.  The assumptions regarding the effects of 
snow are given in Section 2.3, Assumption 9.  It is assumed the roads are passable and 
the weather causes a reduction in highway capacity and road speed (consistent with 
published studies).  Pages 5-9 through 5-14 also address the effects of snowfall on the 
ETE. 

57  The proposed contention also does not reference or address the specific offsite evacuation 
plans included in the Michigan Emergency Management Plan and the Monroe County 
Management Plan.  Both are referenced in the Fermi 3 plan. 
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include the “proposed inspections, tests, and analyses, including those applicable to emergency 

planning, that the licensee will perform, and the acceptance criteria that are necessary and 

sufficient to provide reasonable assurance that, if the inspections, tests, and analyses are 

performed, and the acceptance criteria met, the facility has been constructed and will be operated 

in conformity with the combined license, the provisions of the [Atomic Energy] Act, and the 

Commission’s rules and regulations.”  10 C.F.R. § 52.80(a).  There is no basis offered to assume 

that a current problem with snow plows, as described in the letter to the editor (to the extent a 

problem even exists), will lead to a failure in the future to satisfy the required showing prior to 

operation of the plant.  

b. Plume Exposure EPZ 

The Plume Exposure Pathway EPZ described in the proposed Fermi 3 Emergency 

Plan is consistent with NRC regulations adopted in 1980 (45 Fed. Reg. 55402).  For purposes of 

planning an evacuation and other protective actions, NRC regulations require a “plume exposure 

pathway EPZ” of an area “about 10 miles in radius” with “the exact size and configuration 

determined on a case-by-case basis based upon local response needs and capabilities and local 

conditions.  See 10 C.F.R. § 50.47(c)(2).  At the time the NRC promulgated its rule, the agency 

noted that the EPZ was “considered large enough to provide a response base that would support 

the activity outside the planning zone should this ever be needed.”  45 Fed. Reg. at 55406.  

Evacuation of people beyond 10 miles from the plant site was not considered necessary or 

required.  Accordingly, a proposed contention asserting the need for a larger evacuation planning 

zone is an attack on an NRC regulation that may not be entertained in a plant-specific licensing 

proceeding.  See 10 C.F.R. § 2.335(a). 

Contentions related to the size of the EPZ have been routinely rejected in reactor 

licensing cases.  See, e.g., Duke Power Company (Catawba Nuclear Station, Units 1 and 2), 
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LBP-84-37, 20 NRC 933, 979-989 (1984) (the NRC’s requirements did not require that the EPZ 

include any portion of the city of Charlotte, North Carolina, whose city limits come within 9.7 

miles of the plant); Southern California Edison Co. (San Onofre Nuclear Generating Station, 

Units 2 and 3), LBP-82-39, 15 NRC 1163, 1177 (1982), aff’d., ALAB-717, 17 NRC 346 (1983), 

aff’d sub nom Carstens v. NRC, 742 F.2d 1546 (D.C. Cir. 1984), cert. denied, 105 S. Ct. 2675 

(rejecting an intervenor’s contention that the EPZ should be extended to 20 miles); Long Island 

Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-832, 23 NRC 135 (1986) 

(rejecting a contention that the Shoreham plant on Long Island required a 20-mile EPZ).  At 

bottom, this aspect of the proposed contention is outside the scope of the proceeding and should 

be rejected in accordance with NRC precedent. 

Apart from this fundamental flaw, this aspect of the proposed contention also fails 

to satisfy the criteria of 10 C.F.R. § 2.309(f)(1).  The Fermi 3 ETE study describes the designated 

evacuation routes in Section 10, specifically in Figures 10-2 and 10-3.  The Dixie Highway to 

Exit 15 route described in the contention is considered one of the designated routes.  The Dixie 

Highway to Post Road to War Road to Nadeau Road to Exit 18 is not designated an evacuation 

route.  The capacities of the evacuation routes were specifically considered in developing the 

Fermi 3 ETE. 

Section 4 of the Fermi 3 ETE study provides details on the methods and 

assumptions used in the analysis with regard to road capacity.  Section 7.2 describes points of 

traffic congestion as predicted by the computer model.  Section 9 describes the current traffic 

management strategy and Section 10 describes the evacuation routes out of the plume exposure 

EPZ to the reception centers.  The contention includes no basis, references, documentary 

support, or expert opinions to demonstrate a genuine dispute with respect to the EPZ, the ETEs, 
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or any other aspect of the evacuation planning.  Accordingly, the proposed contention should 

also be rejected for this additional reason. 

c. Fermi 2 Emergency Evacuation Plan 

This portion of proposed Contention 12 first cites the limited road capacity from 

the Fermi site to I-75, and challenges the feasibility of the existing evacuation plan for Fermi 2 

during the construction of Fermi 3 — referencing the estimated workforce of 2900 workers cited 

in the ER.  However, any challenge to Fermi 2 emergency preparedness is beyond the scope of 

this Fermi 3 licensing proceeding.   

But beyond that basic scope problem, the proposed contention again gives no 

attention to the information actually included in the COLA.  As discussed above, the COLA 

includes an Emergency Plan and a detailed ETE study.  One of the 14 scenarios specifically 

evaluated (see Table 6-2, Scenario 14) is an evacuation during the peak period of construction at 

Fermi 3 combined with a refueling outage at the existing Fermi 2 unit (during which extra outage 

workers would be on site).58  As with the snow plow issue above, no reference is made in the 

contention to any of this information.  Nor is any support provided to demonstrate a genuine 

dispute with respect to the time estimates ranges.  Again, quite simply, with respect to this aspect 

of the contention, the Petitioners have failed to demonstrate a genuine dispute. 

The issue of the evacuation of the schools in the Jefferson school district is 

similarly unfounded and deficient.  The ETE study in Section 8 specifically addresses the time 
                                                 
58  ETE Scenario 14 specifically considers the 2018 Fermi 3 construction workforce (2900 

persons) as well as a Fermi 2 refueling outage workforce (1500 persons) on site, in 
addition to the Detroit Edison employees.  Further details can be found in Section 3 (Page 
3-17).  Section 4.4.2.4.2 of the Fermi 3 Environmental Report describes the site 
population during Fermi 3 construction and considers a coincident Fermi 2 refueling 
outage.  Note that the site population numbers match those in the Fermi 3 ETE study.  
Issues with traffic flow are anticipated and Detroit Edison committed to perform a traffic 
study (i.e., Level of Service analysis) to be completed by September 18, 2009. 
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estimates for the transit-dependent population and special facilities.  This includes a detailed 

discussion of Monroe County and Wayne County schools (see Table 8-2A and 8-2B).59   These 

studies demonstrate, as required by NRC regulations, that emergency evacuation is feasible for 

the Fermi 3 unit (as it is presently for Fermi 2).  Nothing more is required at this stage.  To the 

extent the contention focuses on implementation details such as the number of available buses 

and drivers, there is no issue for a hearing.  These matters will be addressed as an 

implementation, exercise, and oversight matter prior to plant operation. 

d. Potassium Iodide 

The last aspect of this proposed contention also fails to raise a genuine dispute 

for hearing.  The use of Potassium Iodide (“KI”) for the public is governed by 10 CFR 

50.47(b)(10), which delegates the responsibility to the states.  See “Consideration of 

Potassium Iodide in Emergency Plans; Final Rule,” 66 Fed. Reg. 5427 (Jan. 19, 2001).  

According to the NRC’s website, Michigan has yet to request KI from the federal 

government.60  The responsibilities and policies of the state agencies with regard to 

administering KI are addressed in the Michigan Emergency Management Plan.  At bottom, 

this is an emergency planning implementation detail that is a state issue that is beyond the 

scope of the present proceeding.  

                                                 
59  The Monroe County schools include North Elementary School, Jefferson Middle School, 

Jefferson High School, Hurd Elementary School, and Sodt Elementary School, which are 
referenced in the Petition.  Section 8.4 describes the strategy for evacuation of schools 
(and concludes there are adequate busses to accomplish the task in a single wave on 
Page 8-5).  Tables  8-5A and 8-5B also provide information on school evacuations. 

60  http://www.nrc.gov/about-nrc/emerg-preparedness/protect-public/potassium-iodide-
use.html. 
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13. Contention 13:  The identification, characterization and analysis of need, 
alternatives to construction, and the mix of conservation and renewable energy 
sources is wholly inadequate and violates NEPA. 

In proposed Contention 13, the Petitioners assert that the “[t]he identification, 

characterization and analysis of need, alternatives to construction, and the mix of conservation 

and renewable energy sources is wholly inadequate and violates NEPA.”  Pet. at 117.  According 

to Petitioners, “[Detroit Edison] fails adequately to assess the costs of the proposed nuclear plant, 

especially when compared to the alternatives of meeting the likely need for power through a 

modular plan which includes demand and energy reduction through demand-side management 

plus the construction of distributed renewable energy facilities including offshore wind, solar, 

landfill gas and biomass.”  Id. at 119.  The Petitioners then break their arguments into four 

primary components: (1) cost of the facility; (2) need for power; (3) energy efficiency; and (4) 

solar and wind energy.  Each of these bases — none of which are sufficient to support an 

admissible contention — is discussed below.  

a. Cost of the Facility 

With respect to cost, the Petitioners argue that Detroit Edison “grossly lowballed” 

the cost of the facility.  Pet. at 119.  In support for their position, Petitioners cite an excerpt of 

testimony filed in a pending rate case before the Michigan Public Service Commission.  This 

aspect of the proposed contention fails to present a genuine dispute with the application and is 

therefore inadmissible.  The testimony cited in the Petition focuses on the cost estimate in 

Michigan’s 21st Century Electric Energy Plan,61 which, according to the testimony, presents an 

                                                 
61  The 21st Century Plan was prepared under the direction of the Michigan Public Service 

Commission and aimed to provide the backbone for a growing 21st century Michigan 
economy by enhancing the state’s ability to power itself through the use of renewable 
resources, energy efficiency measures, and the cleanest available utility-built generation.  
This is Michigan’s first electric energy plan in 20 years, and the Plan looks at Michigan’s 
electric needs for the next two to 20 years. 
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estimate of $2352/kW cost for new nuclear.  Petitioners assert that this is “far less than currently 

estimated costs for new construction of nuclear plants.”62  Petitioners are correct — the cost 

estimate provided in Part 1, General Information, of the COLA is different, and higher, than that 

in the 21st Century Plan.  See COLA, Part 1, General Information, at 6.  

The Fermi 3 cost projection is conservatively based on a number of studies that 

have been conducted by governmental agencies, universities, and other entities and includes a 

significant contingency to account for uncertainty.63  Based on various studies, Detroit Edison 

reasonably estimated the overnight cost of a new nuclear unit as approximately $3,500/kWe in 

2008 dollars.  For conservatism, a further contingency was added to account for uncertainties in 

estimating the cost of building a new nuclear unit.  First, many studies rely on recent nuclear 

construction projects outside the United States. Therefore, the Fermi 3 cost contingency 

considers the potential shortage of skilled construction labor in the United States.  Second, the 

Fermi 3 cost contingency considers the cost escalation that could result from the increasing 

global demand for commodities.  Given these considerations Detroit Edison added a contingency 

of over 30 percent ($1,000/kWe) to the $3,500/kWe overnight cost estimate for a new nuclear 
                                                 
62  The Petitioners highlight a portion of the testimony discussing the increasing cost 

projections for an Integrated Gasification Combined Cycle (“IGCC”) facility, but provide 
no indication of how this information is relevant to construction of an ESBWR nuclear 
power plant at the Fermi site.  Attaching a document in support of a contention without 
any explanation of its significance does not provide an adequate basis for a contention.  
Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-10, 
47 NRC 288, 298-99 (1988). 

63 The construction cost estimate is expressed in terms of “overnight capital cost,” which is 
a term commonly used in describing the cost of large capital projects. This overnight 
capital cost includes the engineering, procurement, and construction costs for the 
ESBWR plant, owner’s costs, and contingencies, but excludes interest and escalation 
during the construction. Owner’s costs include site work and preparation, cooling water 
intake structures and cooling towers, import duties on components, insurance, spare parts, 
transmission interconnection, development costs, project management costs, owner’s 
engineering, state and local permitting, legal fees, and staffing-related training.  
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unit such as Fermi 3, resulting in a projected cost range of $3500-$4500/kW.  This is similar to 

and not materially different from the cost range in the testimony cited by Petitioners ($3000-

$4000/kW). 

The references to other cost estimates in the testimony cited by Petitioners, such 

as $8000/kW or $12-$18 billion cost for 2200 MW, make no effort to show that the estimates are 

for comparable projects or to provide any facts or expert opinion that would support Petitioners’ 

position that the differences in the estimates reflect adversely on the Fermi 3 estimate or the costs 

for an ESBWR.  The Petitioners’ cost estimates could be different for a variety of factors, such 

as the need to integrate transmission costs or develop infrastructure at a “greenfield” site — 

neither of which are necessary for Fermi 3, which is co-located at the site of an existing reactor.  

Because the Petitioners fail to directly controvert the application (or even cite to the application) 

or provide adequate support to demonstrate a genuine dispute with the application, this aspect of 

the contention is inadmissible.  Rancho Seco, LBP-93-23, 38 NRC at 247-248.   

b. Need for Power 

The proposed Contention 13 also argues that the ER does not contain reference to 

recent economic uncertainty and that the 21st Century Plan is now outdated.  Pet. at 121.  This 

aspect of the proposed contention is inadmissible because it fails to present expert or factual 

support that establishes a genuine dispute with the application.   

As an initial matter, the Petitioners again challenge the conclusion of the 

Michigan 21st Century Plan rather than the analysis provided in Detroit Edison’s application.  In 

the COLA, Detroit Edison did not provide (nor was it required to provide) an independent 

assessment of the need for power.  Instead, Detroit Edison relied upon a determination of need 

for power by the State of Michigan (contained, in part, in the Michigan 21st Century Plan) and 

planning by the Midwest Independent System Operator (“Midwest ISO”) to demonstrate the 
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need for power.  The application states that the 21st Century Plan satisfies the NRC’s evaluation 

criteria of being (1) systematic; (2) comprehensive; (3) subject to confirmation; and (4) and 

responsive to forecast uncertainty.  See ER Sections 8.0, 8.1, 8.1.5, and 8.3; see also NUREG-

1555, at 8.1-2.  This is consistent with NRC precedent and practice, which permits affected 

States, regions and/or Independent System Operators (“ISOs”) to prepare the initial need for 

power evaluation (rather than the applicant).64   

The NRC Staff’s role in situations where an applicant relies on a State need for 

power determination is to ensure that the analysis of the need for power is reasonable and meets 

high quality standards — that is, verify that the analysis is systematic, comprehensive, subject to 

confirmation, and responsive to forecasting uncertainty.65  If the need for power evaluation is 

found acceptable by the NRC Staff, then no additional independent review by NRC is needed, 

and the analysis can be the basis for Staff findings.66  Id.  Only if such an analysis is not available 

must the NRC Staff conduct an independent review of the applicant’s need-for-power analysis.  

Here, the Petitioners have not challenged Detroit Edison’s reliance on the State process.  They do 

                                                 
64  The U.S. Supreme Court has noted that there is little doubt that, under the AEA, State 

public utility commissions or similar bodies are empowered to make the initial decision 
regarding the need for power.  Vermont Yankee Nuclear Power Corp. v. Natural 
Resources Defense Council, 435 U.S. 519 (1978).  And, under NEPA, the NRC may 
place heavy reliance on the judgment of local regulatory bodies charged with energy 
planning.  Rochester Gas and Electric Corporation (Sterling Power Project, Nuclear Unit 
No. 1), ALAB-502, 8 NRC 383, 388-389 (1978).   

65  For an example of the NRC Staff’s evaluation of a State “need for power” determination, 
see NUREG-1872, “Final Environmental Impact Statement for an Early Site Permit 
(ESP) at the Vogtle Electric Generating Plant Site,” at 8-1 (August 2008). 

66  This deference to State energy planning is consistent with the NRC’s view of evolving 
State roles in deregulated markets.  See “Final Policy Statement on the Restructuring and 
Economic Deregulation of the Electric Utility Industry,” 62 Fed. Reg. 44071 (Aug. 19, 
1997).   
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not address any of the four criteria for adopting a State need for power analysis.67  Thus, they fail 

to present a dispute with application. 

In any event, Petitioners fail to provide factual or expert support or establish the 

materiality necessary for contention admission.  The NRC’s long-standing approach to electric 

power demand forecasting has emphasized historical, conservative planning to ensure electricity 

generating capacity will be available to meet reasonably expected needs.  See Duke Power Co. 

(Catawba Nuclear Station, Units 1 and 2), ALAB-355, 4 NRC 397, 410 (1976); see also 

Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4), CLI-79-

5, 9 NRC 607, 609-10 (1979).  The description of the forecasting process in ER Section 8.1.5 

indicates that it encompasses a twenty-year planning cycle based on a wide variety of factors 

including automobile and truck production, Detroit steel production, Detroit and Ann Arbor non-

industrial employment, Detroit index of coincident indicators, industrial production index, and 

housing permits.68  When contrasted with Petitioners’ narrow focus on perceived near-term 

economic conditions, it is apparent the Petitioners fail to provide sufficient support for an 

admissible contention challenging the 21st Century Plan or Midwest ISO reliability concerns.  

Nor has there been any attempt to establish the materiality of the allegations regarding need.69  

                                                 
67  There is one oblique reference to the adoption criteria.  The Petitioners argue that “[t]he 

Company’s proposal is not subject to confirmation because it represents new and as-yet 
untried technology whose design is not yet complete.”  Pet. at 119.  This argument 
misconstrues the “subject to confirmation” criteria, which is focused on whether the need 
for power analysis is subject to confirmation and not whether the cost estimates can be 
independently confirmed. 

68  “The most that can be required is that the forecast be a reasonable one in the light of what 
is ascertainable at the time made.”  Kansas Gas and Elec. Co. (Wolf Creek Generating 
Station, Unit No. 1), ALAB-462, 7 NRC 320, 328 (1978).   

69  The Petitioners fail to address the other benefits (beyond need for power) that are 
discussed in the application and that provide an independent “need.”  See ER Section 
8.4.2.  The Commission has held that Licensing Boards should consider multiple benefits 
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The same is true for their allegations regarding the purported demise of the regional automobile 

industries.  These concerns all lack the specific factual or expert support and materiality 

necessary for contention admission.  See 10 C.F.R. § 2.309(f)(1)(iv), (v); see also Bellefonte, 

LBP-08-16, slip op. at 47-48 (rejecting a similar need for power contention).  

c. Energy Efficiency 

Proposed Contention 13 purports to describe a “disingenuous” discussion of 

energy efficiency in the COLA.  This contention, however, fails to present a genuine dispute 

with the application on a material issue.  Under this heading, Petitioners make various assertions 

intended to suggest that Detroit Edison and the need/alternative analysis only considered smart 

meter implementation and smart rate programs.  Pet. at 124-125.  To the contrary, the application 

discusses potential electricity demand and peak demand reductions from energy efficiency 

programming, load management, building codes, and appliance standards.  See ER Section 

8.2.2.2 (concluding that an aggressive program could reduce the projected growth rate in 

Michigan electric energy use by more than 50 percent over a 10 year period); see also Tables 

8.2-9 and 8.2-10.   

Petitioners also suggest that Detroit Edison is adding to its baseload capacity 

rather than decreasing the peak loads through energy efficiency/DSM strategies.  Again, to the 

contrary, Section 8.4.1 discusses the need for baseload capacity within the State of Michigan 

under several different scenarios including energy efficiency, renewable energy, energy 

efficiency with renewal energy.  The discussion concludes that there is a need for additional 

electric generating resources in order to preserve electric reliability and provide affordable 
                                                                                                                                                             

of a project — including furtherance of national policy goals (e.g., reducing carbon 
emissions) and the creation of an alternative, more energy-efficient technology — when 
performing the ultimate cost-benefit balancing under NEPA.  Louisiana Energy Services, 
CLI-98-03, 47 NRC 77, 89-96 (1998).   
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energy over the next 20 years even in the presence of increased use of energy efficiency and 

renewable resources.  Id. at 8-71.  Petitioners also fail to even acknowledge the need for new 

baseload power to support system reliability goals.  Table 8.4-1 shows the projected reserve 

margins if no additional resources were added to Michigan’s resource portfolio.  Assuming no 

capacity additions, the reserve margin is not met starting in the year 2008, and the reserve margin 

decreases every year thereafter.  Id. at 8-68.  

Detroit Edison also considered various alternatives not requiring new generating 

capacity in Section 9.2.1 of the ER.  The analysis included consideration of power purchases, 

plant re-activation or extending service life of existing facilities, and demand-side management 

measures such as conservation, efficiency and demand management programs.  The ER 

concludes that these measures are not sufficient to mitigate the requirements for the need for new 

baseload generation.  Id.  None of these conclusions were directly challenged by Petitioners.   

Finally, as discussed supra, Detroit Edison is relying on the assessment of need 

for power developed by the State of Michigan and Midwest ISO.  To the extent that Petitioners’ 

discussion of energy efficiency is intended to argue that efficiency could reduce the need for new 

baseload, the proposed contention fails to directly controvert the application and therefore does 

not raise a material issue.  

At bottom, this aspect of proposed Contention 13 is inadmissible because it fails 

to raise a material dispute with the application and lacks the required factual or expert support. 

d. Solar and Wind Energy 

Petitioners also argue that the COLA omits facts and discussion of solar-

photovoltaic and wind power in the ER.  Pet. at 124.  This aspect of the contention is 

inadmissible because it fails to present a genuine dispute with the application on a material issue 

and because it fails to provide sufficient expert or factual support.  Detroit Edison has taken a 
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“hard look” at alternatives, including wind and solar, and concluded that those alternatives are 

not reasonable alternatives to new baseload power.70   

With respect to wind, Petitioners cite the portion of the ER that discusses wind 

power (Section 9.2.2.1.1) and state that its conclusions are factually unsupportable.  Specifically, 

Petitioners assert that renewables can generate in off-peak times by “producing ice, which is 

allowed to melt for air conditioning source material during [summer].”  Pet. at 127.  However, 

wind power is not rejected as a reasonable option just because there is a poor correlation between 

wind output and peak demand (though that is certainly part).  Wind is not a reasonable option for 

baseload generation because of both the low capacity factors (approximately 25-30 percent 

compared to 90 percent for a baseload plant) and the excessive cost of energy storage devices.  

ER Section 9.2.2.1.1.  The ER also describes the potential adverse land use impacts associated 

with large-scale deployment of wind turbines.  In contrast to the detailed discussion of various 

factors related to wind power in the COLA, Petitioners provide no information to suggest that 

producing ice is cost effective, could be implemented on a commercial scale, or would otherwise 

provide a reasonable alternative to new baseload power.  In short, the contention lacks adequate 

support to establish a genuine issue with the application.   

                                                 
70  See Environmental Law and Policy Center v. NRC, 470 F.3d 676 (7th Cir. 2006) (holding 

that the NRC may adopt “baseload energy generation” as the purpose behind a new 
nuclear project).  This conclusion is consistent with other NRC and Federal precedent.  
See also, Hydro Resources, lnc., CLI-01-04, 53 NRC 31, 55 (2001) (“Agencies need only 
discuss those alternatives that are reasonable and ‘will bring about the ends’ of the 
proposed action. . . . When the purpose is to accomplish one thing, it makes no sense to 
consider the alternative ways by which another thing might be achieved. . . . The agency . 
. . may take into account the ‘economic goals’ of the project’s sponsor.”); Citizens 
Against Burlington v. Busey, 938 F.2d 190, 198 (D.C. Cir. 1991), cert. denied, 502 U.S. 
994 (1991) (holding that consideration of alternatives was unnecessary where those 
alternatives would not accomplish the purpose defined by sponsor).   



  
 

81 

Petitioners also argue that Detroit Edison only considered replacing Fermi 3 with 

100 percent wind power instead of a mix of conservation, geothermal, wind, solar, and other 

innovations.  Pet. at 128.  Petitioners are incorrect.  The ER does consider various combinations 

of alternatives involving renewable fuels.  See ER Section 9.2.2.4.1.  The COLA concludes that 

renewable resources are not of the scale or type to provide baseload power, noting specifically 

that wind and solar are not feasible on their own to generate the equivalent baseload capacity or 

output of Fermi 3 because of their intermittent nature.  Nevertheless, the COLA considered 

various combinations of renewable and non-renewable facilities, including wind, solar, biomass, 

and municipal solid waste in conjunction with non-renewable fuels.  For all scenarios examined, 

the COLA concluded that baseload generation from sources such as natural gas, coal, and/or 

nuclear would be required in addition to renewables and energy efficiency in order to meet the 

projected demands.  The Petitioners have failed to acknowledge, much less challenge, these 

conclusions and therefore fail to present a genuine dispute with the applicant on a material issue. 

With respect to solar power, the Petitioners merely highlight the section of the 

application (ER Section 9.2.2.1.2) that discusses solar.  That section concludes that solar is not a 

reasonable alternative to baseload generation because of its intermittent nature (average capacity 

factor of 15 to 20 percent) and the lack of economic thermal storage options.  Additionally, the 

ER notes that the State of Michigan has a low potential for solar generation relative to other 

states.  Id.  The ER also states that 35,000 acres are needed for 1000 MWe of photovoltaic 

power.  Id.  In challenging the ER analysis, the Petitioners only cite to new products that could 

potentially lower the cost of photovoltaic systems.  Petitioner have not explained how this 

development undermines the reasoning or conclusions the ER.  Cheaper photovoltaic systems do 

not solve the concerns with low capacity factors or the need for energy storage systems.  Thus, 
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the Petitioners fail to present a genuine dispute with the conclusions in the application on a 

material issue. 

Similar to other contention, the Petitioners also failed to establish standing related 

to alternatives or need for power.  As the Supreme Court recently noted, the test for standing is 

not relaxed simply because a claim involves a procedural injury (such as a claim under NEPA).  

The Court concluded that “deprivation of a procedural right without some concrete interest that 

is affected by the deprivation — a procedural right in vacuo — is insufficient to create 

[standing].”  Summers, slip op. at 8.  Petitioners must show that they are personally and 

substantially harmed by the alleged procedural violation in order to establish standing.  They 

have not even attempted to make such a showing and, thus, have failed to establish standing. 

At bottom, Detroit Edison has taken a “hard look” at the alternatives that satisfy 

its objectives of generating new baseload power.  Neither wind nor solar is a viable alternative to 

fulfill the purpose of the proposed action — to provide baseload generating capacity.  The 

Petitioners have either overlooked information contained in the ER or failed to present adequate 

expert or factual support for their assertions regarding the viability of alternatives.  Accordingly, 

proposed Contention 13 should be rejected. 

14. Contention 14:  The Environmental Report fails to identify and consider direct, 
indirect, and cumulative impingement/entrainment and chemical and thermal 
effluent discharge impacts of the proposed cooling system intake and discharge 
structures on aquatic resources. 

Proposed Contention 14 asserts that the ER fails to identify or consider direct, 

indirect, and cumulative impingement/entrainment and chemical and thermal effluent discharge 

impacts of the proposed cooling system on aquatic resources.71  This contention is inadmissible.  

                                                 
71  Many of the issues raised in this contention were also raised as part of proposed 

Contentions 1 and 6.  However, we address these issues again in the context of this 
contention for completeness and ease of review. 
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The ER contains a detailed discussion of the impacts of the cooling system, including 

impingement/entrainment impacts, chemical discharges, and thermal discharges.  Further, the 

proposed contention does not contain factual or expert support that presents a genuine dispute 

with the application on a material issue.   

a. Cooling System 

The Petitioners first note that the Monroe Coal Plant, Fermi 2, and the Whiting 

Coal Plant discharge heated water to Lake Erie.  They then argue, without basis or support, that 

future overheating of Lake Erie would force the shutdown of thermo-electric power plants on hot 

summer days and create grid instability.  Detroit Edison has evaluated data relevant to thermal 

loads and water withdrawals in Lake Erie and the Western Basin.  ER Sections 5.3.2.1.1 and 

5.2.1.3.  Models used indicate there will no additive effect between the thermal components of 

Fermi 3 or the other plants due to the small area of discharge associated with Fermi 3 and the 

distances between discharge points.  ER Sections 5.3.2.1 and 6.1.1.  Moreover, the current design 

for Fermi 3 allows for a minimal amount of water use and return to Lake Erie.  Fermi 3 is 

designed with an Ultimate Heat Sink Unit which maintains water within the system rather than 

having to constantly withdraw water from the lake.  Accordingly, Fermi 3 does not rely on 

surface water for safety related functions.  See ER Section 3.4.1.4; FSAR Sections 2.4.8 and 

9.2.5.  Water use from Lake Erie is limited to make-up water for the cooling system due to 

evaporation, drift and blowdown.  Thus, the cooling system will not be negatively affected by 

overheating of Lake Erie waters.  Further, thermal studies conducted for Fermi 3 demonstrate 

that the thermal plume will be quite small in size, will dissipate quickly, and will not surpass the 

temperature thresholds established by the MDEQ.  See ER Section 5.3.2.1.1.7.  Petitioners do not 

controvert any of these conclusions and therefore fail to demonstrate a genuine dispute with the 

application. 
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The Petition also states that Fermi 3 should be required to use dry cooling tower 

technology.72  Pet. at 131.  The proposed heat dissipation system for Fermi 3 is a closed-cycle 

system with a natural draft cooling tower.  See ER Section 3.1.2.  Petitioners provide no support 

for their assertion that Detroit Edison should use dry cooling.  According to ER Section 5.3.2, the 

use of cooling towers for Fermi 3 represents Best Available Technology (“BAT”) under Phase I 

of Section 316(b) of the Clean Water Act and also acts to greatly reduce the thermal loading to 

Lake Erie.  Moreover, the ER evaluates heat dissipation alternatives in Section 9.4.1, including 

dry cooling tower technology (Alternative 6).  See Table 9.4-1 (comparing alternatives using a 

number of different factors).  Petitioners do not challenge any of these conclusions and thus fail 

to present an admissible contention. 

The Petition also asserts that toxic discharges from Fermi 3 would threaten Lake 

Erie’s fragile ecosystem, but provide no citations to the application and do not reference any 

expert opinions in support of this aspect of the contention.  Because the Petitioners fail to 

directly controvert the application (or even cite to the application) or provide adequate support to 

demonstrate a genuine dispute with the application, this aspect of the contention is inadmissible.  

Rancho Seco, LBP-93-23, 38 NRC at 247-248.   

The Petition also argues that Detroit Edison “holds that there are currently no 

problems with phosphorus contamination or algae in Lake Erie.”  Pet. at 132.  This is inaccurate.  

ER Section 2.3.3.1 states: 

The water quality trend in Lake Erie has improved greatly in the last two 
decades as a result of  reduction in the discharges of pollutants including 
nutrients, persistent organics, metals, and oils.  Aquatic plant and algal 
growth in Michigan waters is often phosphorus limited, and reductions in  

                                                 
72  The contention also asserts that “DTE’s Monroe Coal Plant should be required to install 

an additional best-available technology cooling tower.”  This issue is outside the scope of 
this proceeding, which is limited to Fermi 3.   
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phosphorus loading to Lake Erie have contributed to improved water 
quality. The western basin of Lake Erie is currently classified as 
mesotrophic (moderate nutrient level).  

The 2004 Lake Erie LaMP reported a number of ongoing and emerging 
water quality issues. Eutrophication and total phosphorus concentrations 
in the lake have been decreasing. However, nutrient concentrations in the 
spring have been increasing. Blue-green algal blooms occur in certain 
places and times in the lake. Specific areas in the lake have problems with 
turbidity, excess Cladophora buildup on the shoreline, and anoxic 
conditions on the lake bottom. 

Thus, there is no genuine dispute with the application. 

Petitioners also argue that Fermi 3 would harm Lake Erie’s fisheries and that 

Fermi 3 would worsen the impingement and entrainment of aquatic biota.  Pet. at 132.  

Petitioners provide no expert or factual support for this assertion.  And, to the contrary, the ER 

addresses impacts to aquatic species, including fisheries, from impingement and entrainment.  

Section 5.3.1.2.3.2 states that based on the historical data collected at Fermi, the overall number 

of fish impinged is relatively low as compared to other plants on the western basin of Lake Erie.  

Nevertheless, to further reduce the impact, the design includes a low intake velocity (0.5 fps) that 

will help prevent healthy fish from being drawn toward or becoming impinged on the intake 

screens.  Id.  And, according to ER Section 5.3.1.2.4, biological data associated with the aquatic 

ecology of the western basin of Lake Erie and with impingement and entrainment studies from 

multiple plants on the western basin of Lake Erie support the expectation that impacts associated 

with impingement and entrainment are small.  Section 5.3.1.3 concludes that overall impacts to 

aquatic resources resulting from the Fermi 3 intake are considered small, and that no mitigative 

measures are needed.   

Petitioners do not challenge or controvert any of these conclusions and therefore 

fail to present a genuine dispute with the application on a material issue. 
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b. Toxic and Etiological Agents 

Petitioners also argue that Detroit Edison has “neglected to look at the cumulative 

effect of [ ] pneumonia-causing etiological agents and their synergistic effects when they are 

mixed with fog and smog.”  Pet. at 138.  They also assert that Detroit Edison “has not considered 

that the toxic agents used to kill these germs in the cooling tower may also leave residue in the 

aerosol that comes from the stack.”  Id. at 139.  Petitioners have provided no factual or expert 

support for this contention.  Instead, they simply highlight the portions of the application that 

address these issues (see ER Sections 5.3.4) and state that their contentions “are borne out by the 

Environmental Report on these matters.”  Pet. at 143.  This is wholly inadequate to satisfy the 

Commission’s strict contention admissibility standards, which require a specific statement of fact 

to demonstrate a genuine dispute.  Such conclusory statements cannot provide the basis for an 

admissible contention. 

c. Chemical and Thermal Discharges 

Petitioners argue that the ER does not disclose whether chemical constituents in 

the liquid effluent will be discharged at harmful levels.  Pet. at 147.  To the contrary, the ER 

contains such information.  According to ER Section 3.6.1, effluent flow from the Fermi site 

must remain within the limits outlined by the NPDES permit, or other appropriate limits as 

specified by the Michigan Department of Environmental Quality.  The ER also describes the four 

categories of water treatment chemicals used at the site (biocide, algaecide, corrosion inhibitor, 

and scale inhibitor).  Effluent chemical constituents from Fermi 3 are shown in Table 3.6-2.   

ER Section 5.3.2.2.2 states that impacts to aquatic ecosystems at Fermi associated 

with the chemical components of effluents for Fermi 3 will be limited to those constituents listed 

in NPDES permit.  The ER notes that effluent limits outlined in the NPDES permit are 

developed in accordance with EPA ambient water quality criteria documents.  These criteria 
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documents have assessed numerous toxicity studies to aid in determining appropriate limit levels 

to prevent facility effluents from harming natural resources, including aquatic biota.  The levels 

outlined in the NPDES permit are set well below documented lethal levels for indicator 

organisms, thus ensuring the health and continuity of the natural processes of any organisms in 

the receiving water body.  By monitoring discharges in accordance with current and future 

NPDES permits, Fermi 3 will ensure that any chemical components contained in its effluent 

would not adversely affect aquatic resources within the western basin of Lake Erie. 

Petitioners also assert that the ER fails to address potential impacts of thermal 

pollution on aquatic species at the point of discharge and downstream.  Pet. at 147.  There is no 

omission; these issues are addressed in detail in the ER.  See ER Section 5.3.2.2.1.  The ER states 

that the small thermal plume produced by Fermi 3 is “unlikely to hinder fish migration or 

spawning efforts; although, some species may avoid the area altogether in the summer when 

maximum lake temperatures are reached.”  Id. at 5.37.  Conversely, the thermal plume may act 

as an aggregation point for species that prefer warmer water temperatures during the winter 

months, as the heated effluent would warm water temperatures to a more desirable range.  

Further, even under worse case conditions, impacts to aquatic organisms would still be small and 

no significant thermal impacts to local fish species are expected to occur.  Id. 

Moreover, as demonstrated in ER Section 5.3.2.1, the thermal plume resulting 

from the operation of Fermi 3 would be minimal when compared with the breadth of the western 

basin of Lake Erie.  Even under rare conditions of decreased depth, the plume at its maximum 

size is expected to disperse within a small fraction of the local lake area.  Therefore, impacts to 

organisms resulting from additional thermal discharges associated with Fermi 3 are expected to 

be small, with no mitigation measures needed.  Finally, the ER notes that other potential impacts 
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of the discharge of heated water to an aquatic system are expected to be minor for plants, such as 

Fermi 3, that employ cooling tower systems.73  ER Section 5.3.2.2.1.   

Thus, there is no omission and Petitioners have provided no other factual or 

expert information that would call into questions the conclusions in the application.  Proposed 

Contention 14 is therefore inadmissible. 

IV. CONCLUSION 

For all of the above reasons, Petitioners lack standing and have not submitted an 

admissible contention.  Accordingly the petition to intervene and request for hearing should be 

denied.   

Respectfully submitted, 

    /s/ signed electronically by                 
David A. Repka 
Tyson R. Smith 
Rachel Miras-Wilson 
Winston & Strawn LLP 
1700 K Street, NW 
Washington, DC 20006 

Bruce R. Maters 
The Detroit Edison Co. 
One Energy Plaza 
Detroit, Michigan 48226 

COUNSEL FOR THE DETROIT  
EDISON CO. 

Dated at Washington, District of Columbia 
this 3rd day of April 2009 

                                                 
73  These impacts include the following: (1) thermal discharge effects; (2) cold shock; (3) 

effects on movement and distribution of aquatic biota; (4) premature emergence of 
aquatic insects; (5) stimulation of nuisance organisms; (6) losses from predation; (7) 
parasitism and disease; (8) gas supersaturation of low dissolved oxygen in the discharge; 
and (9) accumulation of contaminants in sediments or biota. 
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