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From: Alicia Williamson

Sent: Wednesday, March 25, 2009 4:42 PM
To: NorthAnna3COL Resource

Cc: Sandusky, William F IlI

Subject: FW: IG Response (public)
Attachments: IG Response.PDF

From: Magerr.Kevin@epamail.epa.gov [mailto:Magerr.Kevin@epamail.epa.gov]
Sent: Wednesday, March 25, 2009 10:10 AM

To: Alicia Williamson

Subject: IG Response

Alicia,
attached is the IG response. --kevin
(See attached file: IG Response.PDF)

Kevin Magerr, PE, CPESC, CPSWQ
US EPA 3

1650 Arch Street

Phila, PA 19103

w 215 814 5724

c 302 521 2510

email: magerr.kevin@epa.gov
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2 ~ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
M 8 REGION i
S 1650 Arch Street
%40 pRoteS : Philadelphia, Pennsylvania 19103-2029

DEC 17 2007

Ms. Eileen McMahon

Assistant Inspector General for Congressional and Public Liaison
United States Environmental Protection Agency

Office of Inspector General

EPA West 2133L

Washington, D.C. 20460

Dear Ms. McMahon:

On behalf of the U.S. Environmental Protection Agency (EPA or the Agency), EPA
Region III is responding to the Office of Inspector General’s (OIG) September 20, 2007,
Decision Needed on Regulating the Cooling Lagoons at the North Anna Power Station “Quick
Reaction Report (QRR).” As noted in the enclosed response, Region III concurs with both
recommendations of the OIG QRR, and has taken action to address both recommendations.
Additionally, the Agency’s comments on the proposed North Anna Power Station permit are
enclosed for your consideration. These comments were submitted to the Virginia Department of
Environmental Quality (VADEQ) on September 20, 2007, in response to VADEQ’s
September 7, 2007 submission of a summary and response to any significant adverse public
comments registered during the public comment period.

Region III shares OIG’s interest in ensuring appropriate EPA oversight of Virginia’s
National Pollutant Discharge Elimination System permitting program, and in protecting the water
quality of Lake Anna. :

If you have any questions or comments, please do not hesitate to contact me or
Mrs. LaRonda Koffi, Region III’s Virginia Liaison, at 215-814-5374.

Sincerely,

oo G = 0,7
RO L Ll

Donald S. Welsh
‘Regional Administrator

L) Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474
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OIG’s report suggests that “Region 3 officials could use the comment option to suggest
additional steps for protecting people and the environment.” In that regard, EPA’s comments on
the NAPS permit included a recommendation that “in evaluating the temperature and biological
data during this permit term, VaDEQ consider whether a temperature-based limit in the next permit
might provide additional assurance that the thermal discharges from the North Anna plant do not
adversely impact aquatic life in the receiving waters.”

OIG’s report states: “Federal regulations require Region 3 to review the permit for NAPS.
Title 40 CFR 123.24(d) provides that the Regional Administrator cannot waive the right to review
certain permits prepared by an authorized State.” As noted above, EPA Region III has in fact
conducted an extensive review of this permit, and submitted comments reflecting this review.

~ However, the regulation cited in the OIG report, 40 CFR 123.24(d), does not impose on
EPA an affirmative requirement to review the state-issued permit. Rather, the regulation provides
that EPA will not agree in a Memorandum of Agreement with a state to “waive” review of
specified categories of state-issued permits. The fact that EPA will not waive its right to review a
permit does not mean that EPA has a mandatory duty to review each permit submitted by a State.
See, e.g., 40 C.F.R. § 123.44(a)(1) (providing that EPA-State MOAs “shall provide a period of
time (up to 90 days from receipt of proposed permits) to which the Regional Administrator may
make general comments upon, objections to, or recommendations with respect to proposed
permits”) (emphasis added); 66 Fed. Reg. at 11,215 (“EPA has the authority and responsibility for
overseeing the operation of State/T ribal NPDES programs through, among other means, review of
State/Tribal NPDES permits where appropriate”) (emphasis added); District of Columbia v.

Schramm, 631 F.2d at 861 (decision not to review an NPDES permit application is committed to
EPA’s discretion by law). )

OIG Recommendation #2: “Consider communicating to the public that this review was
performed.” '

 EPA Region I1I Response: Concur with comment. EPA Region Il communicated its-
permit review in its public comment letter, which is a publicly available document. EPA
forwarded these comments to the Friends of Lake Anna and other interested parties.



. EPA Region 111 Response
to OIG Quick Reaction Report entitled:

“Decision Needed on Regulating the Cooling Lagoons at the North Anna Power Station”

The U.S. Environmental Protection Agency, Region III (“EPA Region IIT””) concurs with
comments on the two recommendations contained in the Office of Inspector General (“OIG”)
Quick Reaction Report entitled “Decision Needed on Regulating the Cooling Lagoons at the North
Anna Power Station.” The OIG report discusses EPA Region III oversight of the Virginia
Pollution Discharge Elimination System (VPDES) permit issued by the Virginia Department of
Environmental Quality (VaDEQ) to the Dominion North Anna Power Station (NAPS).

EPA Region III’s responses to the recommendations confained in the OIG report are as
follows: '

OIG Recommendation #1: * Decide whether additional time should be requested for
Region’s review of the proposed permit for NAPS, in order to consider whether the cooling
lagoons should be classified as waters of the United States under the Clean Water Act.”

EPA Region III Response: Concur with comment. EPA Region III submitted the enclosed
comments to VaDEQ within the public comment period addressing the “waters of the United
States” issue, and therefore did not need or request additional time to consider this issue.

Prior to submitting these comments, EPA conducted an extensive technical and legal
review of the draft North Anna Power Station permit, including consultation with VaDEQ officials
and representatives of citizens groups. Among the issues reviewed by EPA was VaDEQ’s
classification of the cooling lagoons as a “waste heat treatment facility” (WHTF) and not a
“surface water” under Virginia VPDES regulations. See 9 VAC 25-31-10 (Virginia regulation
defining “surface waters) and 40 C.F.R. 122.2 (analogous EPA regulation defining “waters of the
United States™). '

As OIG noted in its report, both Virginia and EPA regulations contain an exclusion for
“waste treatment systems, including treatment ponds or lagoons designed to meet [Clean Water
Act] requirements.” After reviewing the permitting history of the NAPS facility, as well as the
relevant regulatory background, EPA comments noted that permitting authorities “have some
discretion in determining whether particular cooling water impoundments qualify for the ‘waste
treatment system” exclusion from the definition of ‘waters of the United States.”” EPA concluded:

EPA recognizes that this regulatory background may present difficult, case-
specific issues in applying the “waste treatment system” exclusion to cooling
water impoundments. However, given the above-recited permitting and
regulatory history, and circumstances of the creation and continuing use of the
cooling lagoons to treat the thermal discharge from the North Anna plant, EPA is
not objecting to VaDEQ’s determination on the regulatory status of the cooling
lagoons/WHTF. '
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