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.QNITED STATES OF AMERiCA'
A,NﬁCLEAR REGULATORY, COMMISSION
+ 4+ f>+ +
ATOMIC SAFETY AND ;ICENSING BOARD PANEL
- f o+ o+ o+ o+ »
STATUS CONFERﬁNCE

+ + + + +

IN THE MATTER OF ) Docket No.

ANDREW SIEMASZKO ) IA-05-021-EA

(Enforcement Action) )

)

Thursday,

March 19, 2009
"Via Teleconference

The above—éntitled. matter came on
hearing, pursuant to notice, at 2:00 p.m.
BEFORE:
LAWRENCE G. McDADE, Chair

E. ROY HAWKENS, Administrative Judge
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On Behalf of Mr. Siemaszko:
BILLIE PIRNEﬁ GARDE, Esqg. |
SANDRA L. SHEPHERD

Of: Clifford & Garde
1707 ﬁ Street, N.W., Suite 500

Washington, D.C. 20036

On Behalf of the NRC Staff:

LISA B. CLARK, Esqg.

KIMBERLY A. SEXTON, Esqg.

U.S. Nuclear Regulatory Commission
Ofﬁice of the General Counsel

Mail Stbp 0-15D21

Washington, D.C. 20555-0001

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

214

www.nealrgross.com




10
11
12
13

14
15

16

17

18

19

20

21

22

23

24

25

215

o P—R—Q—C;;E—:Ej—D.jIﬁN.—'G;S
. : (202pm)
JUDGE MCDADE.: Okay, we épe'ﬁére iﬁ:the_

matter of Andrew Siemaszko, which is an enforcement

action. What I would like to do at the beginning of

this, having called the status conference to order; is
to have the parties to identify themsélveé. With me
is Judge Roy Hawkins. Judge Trikouros 1is ‘nbt
participating in this particular status conference.
Ffom the standpoint of the NRC staff, would vyou
identify who is present on the line?‘

MS. CLARK: Yes, this is Lisa Clark, and
with me is Kimberly Sexton. |

| JUDGE MCDADE Okay. And I think Clark and
Sexton are easy enough to spell, so I don’'t know ﬁhat
we need to go back and have you spell them for the .
court reporter. For Mr. Siemaszko?

MS. GARDE: This is Billie Garde, and with
me is paralegal Sandra Shepherd.

JUDGE MCDADE : Okay, Mr. Boss who
represented Mr. Siemaszko in the criminal matter with
you, he’s not on the line? -

MS. GARDE: He_is not, and neither is my
partner, Mr. Clifford, who is tied up in another court

hearing in the District, but may be joining me if he
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geté_back;heré.

JUDGE.MCDADQE_Okay, fine. And_iéer}‘
Siemaszkb_dh the iiné?‘ N |

MS. GARDE: No, he’s not.

JUDGE MCDADE: Okay. What I wOuld ask you
to do as We‘ré going through this, juSt so the_cou:t
reporter is'éleér as tb who is speaking,bto jusf, when
you speak, to identify yourselves so we'can make sure
we have an appropriate record of who has said what
during the course of this proceeding. Just a little
bit of history, and to make sure that we’'re all
dealing with the same cards here, this matter, I
believe, was sort of generated with aﬁ NRC bulletin
that was issued back iﬁ August of 2001 thatvDavis—'
Besse, ihcluding Mr. Siemaszko,'responded to that NRC
bulletin during the period Septembér to November oﬁ
2001.

It was alleged in a criminal indiétment
and also 1in an NRC enforcement order that the
responses were materially false, and that Qas the
basis both for an NRC debarment order in April of
2005, and also a criminal indictment.‘ A request for
a hearing was made in response to the debarment order
that was issued'on April 21°%° of 2005. The request was

promptly made on April 22" of 2005. Subsequent to
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that, the NRC staff, at the request of the Department

of Justice, requested that the matter be delayed. The

‘matter was ultimately delayed aftér( a number of

decisioné by this board and an appeal to tﬁe

Commission. =

vThe Commission.affirmed.ﬁhe delay, pending
a resoluﬁion of the criminal matter in the Northern
District of Ohio. And as I understand it, the
criminal matter was resolved to the point of the
sentencing, and the judgment and commitmeht order was
issuéd on February 6% of 2009. The first question I

have, Ms. Garde, is has an appeal been filed, or has

an extension been granted as to a time for appeal?

MS. GARDE: An appeal has been filed, your
Honoxr.

JUDGE MCDADE: It has been-?

MS. GARDE: Yes. I mean, .we ﬁavén’t filed
the brief, but the notice of appeal was finally filed.

JUDGE MCDADE: And do you have any kind of
a briefing schedule set out by the 6% circuit at thié
point?

MS. GARDE: Not yet, your Honor.

JUDGE MCDADE: Do you know, has the trial
transcript been prepared?

MS. GARDE: The trial transcript was
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prepared during the proceeding,Abut it hasn't yet been

certified to the 6 circuit by .the court reporter.

I'm not exactly sure Why, but it is ready. Tt hasn’t

been certified.

JUDGE MCDADE: So you would anticipate that

it would be ready for certification in the relatively

near term?
MS. GARDE: Yes.
JUDGE MCDADE: Okay. Do you anticipate

appealing the conviction itself, or the senténce, or

both?

MS. GARDE: The conviction, not the
sentence.

JUDGE MCDADE: The 'conviction and the
" sentence?

MS. GARDE: Né, not the‘sentende.

JUDGE MCDADE: Just the conviction.

'MS. GARDE: Ves.

JUDGE MCDADE: Okay. I guess the first
guestion that I would have is to ask of Mr. Siemaszko
what his position is at this point with regard to
future péiticipation in the nuclear industry. Does
Mr. Siemaszko wish to go forward with the hearing?

MS. GARDE: Well, thoée are two different

guestions. The answer to the practical question, does
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Mr.'Siémasékoliﬁténd_t00work in tﬁe npéiéar'iﬂduéﬁfy,
probably not . He’s\ﬁot here to speak fof‘hiﬁsglf on
thaE subjecﬁ, but he is re—emplbyed>witﬁin.é diﬁfereﬁﬁ

industry, is doing well in that industry, likes his

job,; and is hopeful that that wiil continue. And-just

based on myvgeneral understanding, is not_exﬁecting to
apply, as a pradtical matter, back. for work in the
industry.

The second question is does hé‘want to
proceed.with.the‘hearing? ‘He wants to resolve the NRC
mafter consisﬁent with his continually held belief
that he did not dq anything knowingly and willfully in
violation of the Atomic Energy Act.

JUDGE MCDADE: Okay. Let me just_note‘fbr
the record that we had made a request for information
of Mr. Siemaszko, and by letter - dated March 12,
2009, we were furnished vafious’exhibits, including a
copy of the judgment and commitment ordér, a

transcript of the sentencing hearing, and a copy of

the indictment. Aand I do note that during the

sentencing hearing, there were discussion with Mr.
Siemaszko abopt his current employment in the, I
believe, ship-building industry, and his intent to
remain in the ship-building inaustry, at leasﬁ in the

near term.
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With régard  €0"thé,fiSsueS"that we

currently have ‘before us -- now, one of the issues

that‘would be coming ﬁp/ f“thiﬁk, is;Whatd_ifiany,-
effect the criminal conviction has on this<proceeding.

In other wordsh does collateral estoppel limit the.

‘issues to be decided in this particular case by this

pérticulér.bOArd? Does it limit what Mr§ Siemaszko
can argue? And before We get into that, let me ask,
by way of a preiiminary'question, given the fact that
we ﬁave reached a point where we do have a. final
judgment, but that judgment is subject to‘changé,
pending the appeal, the general parameters of
collateral estoppel would allow us, if appropriate, to
apply collateral estoppel, even tﬁough the matter is
up on appeal. |

.Ms. Garde, do you wish to move forward on
this matter at this time, or do you wish to wait until

the validity of the conviction is resolved one way or

‘the other by the 6% circuit?

MS. GARDE: Judge, as a practical.matter,
I would prefer to wait until the 6% circuit resolves
the issue, but the staff and I have had a preliminary
discussion about potential settlemeﬁt of this claim.
And I may perhaps let Lisa address that more fully.

But in the absence of settlement, we would prefer to
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wait until the 6™ circuit resolves'thevissue,

JUDGE MCDADE: Okay. Let me go to MS.

Clark theﬁ, and Sayv before we discuss the issue of

whether a delay would be appropriate, Ms. Garde sort

of threw the'balliﬁo you to talk about possible
settlement discussiéns. Ar; these contingent upon the
conviction being upheld, ‘or aré these independént'bf
that?

MS. CLARK: Your Honor, this is Lisa Clark.
Our discussions would be independent of any outcome of
the appeal. Ms. Garde and I met this morning and had
initial discussions, and exchanged some information,
and we are hoping that we might be able to reach
settlement on this issue and then in that event not
have to go forward with the hearing.

JUDGE MCDADE: How much time would you need
in order to pursue thbse discgssions?

MS. CLARK: 1It’'s diffigult to say for
certain, since today was our first meeting.

JUDGE MCDADE: Okay.

MS. CLARK: I would say as a»préliminary
matter, at least two weeks.

JUDGE MCDADE: Okay. Before we move off
that subject, let me add some preliminary matters.

One of the conditions of probation -- and that

NEAL R. GROSS
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probation would~begiﬁ'at'thé tiﬁe of the J&C, which

‘was, I ubelieve, the 6% of TFebruary, was no

pgrticipation ih the nuciear induétry_Without_the
épprpval of the probationrofficer. Has the probation.
officer egpressed what qonditions; Whép criteria that
he or she would use in order to determine whéther or
ﬁot further participatipn during the period >of
probation would be appropriate?

Did they indicate whether they would defer
tovthe NRC or have anything to say with regard to what
criteria they would use? Ms. Clark, do you know?

MS. CLARK: We have not had any interaction
with the probation officer.

JUDGE MCDADE: Ms. Garde?

MS. CLARK: I don't know if Ms. Garde has
any more information.

MS. GARDE:_I do have a little bit more
information, put Mr. Boss 1s the one who—hasvhad
primary contacp with the probqtion officer. But Mr.
Siemaszko has of course reported to the probatiqn'
officer in Houston, has had a number of meetings with
him. Including, as part of that, that any employment
change Dbe reported to the probation officer
immediately. I don’'t know that the probation officer

completely understands the NRC prohibition, but we
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have advised him of it, and advised him that‘@éihave
a éontinuing obligation thét if Andrew would either.
a;k or éeék.éﬁbiOyment in,ﬁhe nucleaf industfy, that
he would have to go back through the NRC.

" The probation officer has not, to the best
of my knowledge, put out any other more prescriptive
reéﬁirements on Andrew, éther than'notifying him.

Which I think we already are under a continuing

obligation to notify the NRC.anyway.

JUDGE MCDADE: Okay, at this point in time,
as we sit here right now, we’'re approximately seven
and a half years after the incidenﬁ that gave rise to
this particular piece of litigation. And more than
four Years after the debarment order. Currently/ Mr.
Siemaszko is neither working in the nuclear industry
nor under the terms of probation from the district
court, northern district of Ohio, is he able to
participate in the nuclear industry. That- said,
absent strong objection, of objection by the parties,
I think it may well be appropriate for us to continue
this matter at this point and schedule another status
conference.

During that period of time that we would
be until the next status conference, you all would

have a further opportunity to discuss whether or not
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a_éettlement could be reached in this matter betweén

Mr. Siemaszko and the NRC staff. And also, Ms. Garde,

you would have a better idea of the schedule withb

regard to the appeal. Just based on my experience, I
would anﬁicipate that it would probabl? be many --
several months before there would be any final
decision from the 6" circuit with regard.lto this
matter. And again, at this point, I don’'t know
specifically what the issues are and how narrowly the
issues that would be addressed on appeal would be.

Step oﬁe would be the certification of the
transcript and the submission of the record to the
court. of appeals. But even in the best of
circumstances, it usually takes severél months .from
the time that they receive the record £o the time that
they would schedule the briefing, schedule oral‘
argumeﬁt'és appropriate,. and render aAdecision in it 
So we may be severél months before .there>s a
resolution on the appeal.

An issue that will come-up in the event
that we go forward on this, in the event that there is
not a set£lement between Mr. Siemaszko and the NRC,
will be the issue of collateral estoppel. And that is
something that, as I said, I believe we would be able

to apply the doctrine, if appropriate, given the
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judgment and the judgment commitment order of the

'distriCt_court..'Andlthat's something we’d,aék the

parties to take.into_consideratién.

And also what I would aék the parties to
take intovconsideration as well, in the event that you
are not able to reach an agreement on this, is to
discuss, basically, what would go into -- when i was
litigating, most courts referred to_as a pre-trial
order, which would be listing the issues that you
believe are necessary for resolution. Any briefing,
legal issues that we would need to resolve prior to
the time we went to the hearing.

Also to describe what the scope of that

hearing would be, as far as what witnesses you would

wish to call as live’witneéseé. How much, if any,
reliance on the testimony, the sworn testimony that
came in as a criminal trial would the parﬁies wish to
make. Generally speaking, the urging is for the
parties to agree on a pre-trial order to the maximum
extent possible, td submit it to the judges for
approval. And to just have those aréas where you
can’t reach an agreement separately written by each ofi
the two parties.

Before we go any further, what I would

like to do is ask first to the NRC staff, then to Ms.
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Garde, whether or not there’s any other matters you

believe we should be discussing'hefe'todaYg “To then

put the phbne on mute and discuss with my'cdlleaguesj
fromvour standpoint, what if anything fu;ther néeds to
be déne today, and then get back on the line with you;
We wouldn’'t ring off. we'd just put you on mute for
a few moments .

But first, Ms. Clark, are there other
matters that you would wish to discuss today, at Lhis
status conferenéeé

MS. CLARK: No your Honor.

JUDGE MCDADE: Ms. Garde, any other matters

~or any -comments on any of the things that I've said

during thé coﬁrse of the status conference so far?

MS. GARDE: I have no other matters, judge.
I think you’ve correctly identified the‘parameters in
the situation the case is in.

JUDGE MCDADE: QOkay. I'm going to put you
on mute right now, and one of the things I would also
ask you to take into consideration or to be thinking
about while I'm discussing this with my colleagues is
just when you think would be appropriate for the next
status conference in this. I don’t think we need to
move ahead immediately, but at the same period of

time, I don‘t want to let this linger. I just want to
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‘make sure that to the degree that .we can move .it

forward, it does. .So please‘just whilé we’'re doing

‘this; consider when you think might be an appropriate

time interval before the next status conferen;e.

Okay, if we can go oﬂto>mutéa

(Wheréupbn, thé'aboye—entitledJnatter'went
off the record briefly);

JUDGE MCDADE: This is Judge McDade. 1Is
the staff and Ms. Garde on the iine?

MS. GARDE: Yes.

MS. CLARK: The staff’'s on the-line.

JUDGE MCDADE: Okay, Ms. Clark,kMs. Garde,
you‘re on the line?

MSL GARDE: Yes, I'm on‘the line, judge.

MS. CLARK: Yes, this is Lisa Clark.

JUDGE MCDADE: Okay, we did not come up
with any other matters to be discussed at this
particular‘ status conference. While we were
discussing it among ourselves, did the staff come up
with anything else to be resolved here today?

MS. CLARK: Your Honor, this is Lisa Clark.
We did not come up with any additional issues.

JUDGE MCDADE: Okay, Ms. Garde-?

MS. GARDE: No judge, I did not.

JUDGE MCDADE: Okay. What I would like to
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do'is to s¢hedulé>a status cohférehdé,‘ MQifirSt
thought oh‘ this jmaﬁter wOuld ‘be to féet' it
approximateiy two moﬁtgs frbm ﬁow. 'Myléhbught béing“
is at that point in tirﬁef that should gi&e you
adequate- time to' diécuss the; possibility of
settlément, andiin the event that you aré not able to
reacﬁ‘a settlement, an opportunity to discuss the
issues and nafrow those issues. And also by that
point in time, I would'anticipate that we would have
at least a scheduliﬁg order.frOm the 6m.circuit.

We would havé some, idea of when this
matter is going to be‘brief and argued to the 6™
circuit. Ms. Clark, what is the staff’s view as far
as that duraﬁion? Do yoﬁ believe that’'s too long or
too short?

MS. CLARK: I think sixty days 1is an
appropriate time frame, and I expectvthét we should at
leaét have an outcome of our settlément negotiations
by then.

JUDGE MCDADE: Okay, Ms. Garde, what’s your
view?

MS. GARDE: I agree. I think that’s a good
time frame for us to both explore a settlement, and if
we can't do it, we probably can get it done by then.

And also I think that i1f not, we will have the
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scheduling order by'thenu

JUDGEAMCDADE: And_what’I would.propoée is
riot to set.a sﬁécific timé énd date right now, but as -
we ggt closer to the sixﬁy days, to check pgople’s
schedules, and again, dp it by-a.telephone éohferendé
like this, and again that I would ahticipaﬁe would
take no more than half an hour. I would ask, however,
iﬁ the evenvfhat you have -- are able to reach a
settlemenﬁ in this matter, there’s no need to wait
until the conclusion of the sixty day‘period and to
schedule another status conference.

I would ask that if you do reach va
settlement, to notify us immediately so that we can
resolve this matter.

MS..GARDE:.Of course.

JUDGE MCDADE: Okay, anything further Ms.

Clark?
MsS. CLARK: Not from the staff.
MS. -GARDE: And not from Mr. Siemaszko.
jUDGE HAWKENS : Ms. Clark, this is Judge
Hawkens. Ms. Garde’s tentative views were if a

settlement was not redched, it would be in her
client’s interest to wait until the 6™ circuit
renders a decision on her appeal. Assuming that that

were to remain her position, and assuming you were not
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_able to reach a settlement, what’'s . your initial

reaction to that position?' 'WQuld you-La-vwithout
setting in stone‘right”now -- be wiliing to defer to
that, or would you be anxioﬁs to go forward with this
matter? R

MS. CLARK: Your Honor, I really would have
to check with tﬁe staff to see ﬁheir preferences. ‘Qne
thing I can say is I don’t think it would be necessary
to wait.

JUDGE HAWKENS: Okay. But that’s something
we can be thinking about and aiscuss at -the next
status conference.

MS. CLARK: Yes.

JUDGE MCDADE: Okay, anything further for
now? Judge Hawkens?

JUDGE HAWKENS: No.

JUDGE MCDADE: Ms. 'Clark?.

MSl CLARK: No, your Honor .

JUDGE MCDADE: Ms. Garde?

MS. GARDE: No, your Honor.

JUDGE MCDADE: Okay, from the stand point
of the court reporter, I don’'t think, unlike most of
our conferences and hearings, we’‘ve used any
particularly scientific language here. I take it you

don’t need anybody to stay on the line with spellings
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' THE .COURT REPORTER: No, your Honor. Thank

you.

JUDGE MCDADE: Okay, in that case, then,

~ the status conference will be términated,.and we will

issue an order setting another status conference in

approximately sixty days. Thank you.

MS. GARDE: Thank -you very much.

(Whereupon, the above-entitled matter was

concluded at 2:28 p.m.)
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