UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARDS

Before Administrative Judges:

BOARD CAB-01 BOARD CAB-02 BOARD CAB-03
ASLBP No. 09-876-HLW ASLBP No. 09-877-HLW ASLBP No. 09-878-HLW
William J. Froehlich, Chairman  Michael M. Gibson, Chairman Paul S. Ryerson, Chairman
Thomas S. Moore Alan S. Rosenthal Michael C. Farrar
Richard E. Wardwell Nicholas G. Trikouros Mark O. Barnett

In the Matter of

U.S. DEPARTMENT OF ENERGY Docket No. 63-001-HLW

(High Level Waste Repository) March 24, 2009

ORDER
(Modifying March 18, 2009 Order)

On March 18, 2009, the three construction authorization boards (CABs) issued an Order
setting forth the terms and logistics for oral argument on March 31, April 1, and April 2, 2009, at
the NRC’s Las Vegas Hearing Facility (LVHF)." On March 20, 2009, the NRC Staff (Staff) filed
a motion to modify and clarify certain provisions in the Order.?

On March 20, 2009, DOE and NElI filed answers in support of the Staff motion.> On
March 23, 2009, Nye County and Clark County filed answers to the Staff motion and Eureka

County filed a motion for clarification or modification of the Order.* NEI, Clark County, and Nye

' [HLW] Order (Terms, Logistics, and Questions for Oral Argument) (Mar. 18, 2009)
(unpublished) (hereinafter “Order”).

2 See [Staff] Motion for Modification and Clarification of Order (Mar. 20, 2009).

% See [DOE] Answer Supporting [Staff] Motion for Modification and Clarification of the Boards’
March 18, 2009 Order (Mar. 20, 2009); NEI Answer to [Staff] Motion for Modification and
Clarification of Order (Mar. 20, 2009) (hereinafter “NEI Answer”).
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County requested additional modification on their own behalf.’

Because the time before oral argument is so short, the CABs will not individually address
the numerous specific relief requests now pending or confront any issues of the parties and
petitioners’ compliance with 10 C.F.R. § 2.323(b). Rather the Boards will, on their own motion,
modify the March 18, 2009 Order. In modifying our earlier Order, the CABs are constrained by
the features of the hearing room design that involve the size and physical configuration of
counsel tables so as to provide a modicum of privacy to counsels’ papers, the sight-lines for the
judges and counsel, the physical placement of the cameras and voice-activated microphones
for the Digital Data Management System (DDMS) which are configured and adjusted to deal
with visual and acoustical dead spots in the room, the regulations governing safe egress from
the hearing room in the event of an emergency, and the very practical demands of the real-time
court reporter for an oral argument involving counsel for 14 petitioners and parties, as well as
the judges. Additionally, security features and the size of the LVHF guard force place additional
constraints on the CABs’ flexibility in altering procedures for the convenience of some parties.

The March 18, 2009 Order is modified as follows:

1. DOE, Nevada, and Staff may have up to three (3) counsel at their Board assigned

counsel table on any given day. There will be no intra-day “rotating in” of additional

counsel.

2. Counsel for Eureka and Lincoln Counties may share a designated counsel table in the

well.

3. As stated in the March 18, 2009 Order, all petitioners, except Nevada as noted above,

may seat up to two (2) counsel at their respective Board assigned counsel tables. Only

* See Nye County’s Answer to [Staff]’s Motion for Modification and Clarification (Mar. 23, 2009)
(hereinafter “Nye Answer”); Answer of Clark County, Nevada to [Staff] Motion for Modification
and Clarification of Order (Mar. 23, 2009) (hereinafter “Clark Answer”); Eureka County’s Motion
for Clarification or Modification of March 18, 2009 Order (Mar. 23, 2009).

® See NEI Answer at 1-2; Clark Answer at 1-2; Nye Answer at (unnumbered) 2-3.
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one attorney may make arguments, unless directed otherwise by the Chairman of the
Board sitting that day.
4. Only one attorney from DOE and only one attorney from Staff may make arguments
concerning the Timbisha Shoshone Yucca Mountain Oversight Program Non-Profit
Corporation, the Timbisha Shoshone Tribe, and the Native Community Action Council,
when those arguments are heard.
All other provisions of the March 18, 2009 Order remain in full force and effect, including the
limitation that no more than eight individuals may register for access to each of the assigned
conference rooms. The CABs are disinclined to make additional modifications to the Order.
It is so ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARDS

IRA/

William J. Froehlich, Chairman, CAB-01
ADMINISTRATIVE JUDGE

IRA/

Michael M. Gibson, Chairman, CAB-02
ADMINISTRATIVE JUDGE

IRA/

Paul S. Ryerson, Chairman, CAB-03
ADMINISTRATIVE JUDGE

Rockville, Maryland
March 24, 2009
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[ Original Signed by Linda D. Lewis |
Office of the Secretary of the Commission

Dated at Rockville, Maryland
this 24™ day of March 2009
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