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PRAIRIE ISLAND INDIAN COMMUNITY’S REPORT TO THE BOARD  

REGARDING STATUS OF NEGOTIATIONS ON PROTECTIVE ORDER AND  
NON-DISCLOSURE AGREEMENT REGARDING PROPRIETARY DOCUMENTS 

 

By the Memorandum and Order of March 16, 2009, the Board directed Northern States 

Power Company (“NSPM”) and the Prairie Island Indian Community (“PIIC”) “to negotiate a 

mutually agreeable protective order and a non-disclosure statement and report to the Board no later 

than March 20, 2009 whether or not an agreement has been reached.”  While NSPM and the PIIC 

have engaged in constructive, good-faith negotiations pursuant to the Board’s order, they have been 

unable to reach an agreement on the form and scope of a protective order and non-disclosure 

agreement to resolve certain disclosure concerns.  Therefore, in answer to the Board’s directive, an 

agreement has not been reached.       

Northern States Power Company’s Report to the Board on Disclosure Discussions filed 

earlier this afternoon goes further to submit additional argument to supplement its previously-filed 

response to PIIC’s Motion for Protective Order, and also submits as an attachment to its Report 

“NSPM’s Disclosure Proposal,” a similar version of which was circulated between NSPM and PIIC 
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in an effort to resolve their differences on the form and scope of the protective order.1  While PIIC is 

unclear whether this is the “report” the Board intended, set forth below are the proposed changes to 

NSPM’s Disclosure Proposal that were provided by PIIC and rejected by NSPM:    

3.   NSPM will limit any dissemination of confidential income property 

valuation information received from the PIIC to outside counsel and outside experts 

working on addressing Contention 2 and the following four NSPM employees, 

subject to each recipient signing such Confidentiality Agreement as the Board may 

require by Protective Order:  

Charles Bomberger, Bomberger, Vice President, Nuclear Projects  
Kenneth Albrecht, General Manager, Major Projects - Nuclear  
Eugene Eckholt, Project Manager, License Renewal Project  
James Holthaus, Environmental Project Manager  
 

Further, highly confidential income information received from relevant to addressing 

Contention 2 that is disclosed by the PIIC will not be disseminated to these four 

NSPM employees except as described below.  

4.  Subject to the Protective Order and Non-Disclosure Agreement issued by the 

Board, the PIIC will promptly produce to NSPM’s outside counsel the Replacement 

and Reconstruction Appraisal and the Audited Financial Statements identified in the 

PIIC’s March 9, 2009 proprietary log. Before seeking receipt of any further 

confidential financial documents, NSPM will have its outside counsel and outside 

consultants review these two documents to determine whether they are sufficient for 

use in addressing Contention 2. If NSPM’s outside counsel and outside consultants 

                                                 
1  PIIC in previous filings has questioned the relevancy of the highly confidential income information sought by 

NSPM.  Since no motion is pending on that question, however, PIIC declines to further address the question of 
relevancy at this time and reserves its right to challenge the relevancy of the requested highly confidential income 
information at the appropriate time.   
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determine that additional documents are needed, NSPM reserves the right to request 

such documents and, if necessary, move the Board to compel such production.  

5. Upon determination that the confidential or highly confidential information 

received from the PIIC is sufficient to support analyses addressing Contention 2, 

NSPM will have its outside consultants perform sensitivity analyses to determine 

whether use of the PIIC information materially affects the results of the SAMA 

analysis contained in NSPM’s Environmental Report (“ER”). The analysis in the ER 

will be considered materially affected if use of PIIC information results in additional 

SAMA being identified as cost beneficial. If use of the PIIC information does not 

materially affect the SAMA analysis in the ER, NSPM will provide the consultants’ 

report to the PIIC and allow the PIIC a reasonable opportunity (not to exceed ten 

days) to review the report and withdraw Contention 2 or reach an agreement with 

NSPM to settle Contention 2 prior to NSPM seeking summary disposition. The inputs 

derived from PIIC highly confidential income information will not be disclosed to the 

four designated NSPM employees (i.e. any copy of the consultant’s report provided 

to NSPM will have PIIC highly confidential income information redacted) unless (1) 

the consultants’ report indicates that the conclusions of the SAMA analysis in the ER 

are materially affected, or (2) after review of the consultants’ report, the PIIC 

declines to withdraw Contention 2 or PIIC and NSPM are unable to reach an 

agreement with NSPM to settle Contention 2.  If use of the PIIC information does 

materially affect the SAMA analysis, NSPM will provide the consultant’s report 

to the PIIC and allow PIIC a reasonable opportunity (not to exceed 10 days) to 

review the consultant’s report and either withdraw or reach an agreement with 

NSPM to settle Contention 2 as it relates to the highly confidential information, or 
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reach an agreement with NSPM on whether and how to disclose PIIC’s highly 

confidential information to the four designated NSPM employees.   If PIIC 

declines to withdraw the Contention 2 or is unable reach an agreement with 

NSPM to settle the Contention as it relates to the highly confidential financial 

information, and if PIIC and NSPM are unable to reach an agreement to disclose 

PIIC’s highly confidential information to the four designated NSPM employees, 

the parties may seek additional guidance from the Board on further disclosure and 

dissemination of the highly confidential information.  The inputs derived from 

PIIC confidential financial information will not be disclosed to the four 

designated NSPM employees (i.e. any copy of the consultant’s report provided to 

NSPM will have PIIC confidential financial information redacted) until such 

disclosure is agreed to by PIIC or authorized by the Board.   

PIIC believes that its proposed changes to NSPM’s Disclosure Proposal set forth above are 

the better approach to dealing with this highly confidential income information – the relevance of 

which is still in dispute and which may not even materially affect NSPM’s sensitivity analysis.  PIIC 

otherwise stands by its position set forth in its March 19, 2009 Response to NSPM’s Motion for 

Protective Order and Non-Disclosure Agreement Regarding Proprietary Documents.2   

  

                                                 
2  PIIC objects to the arguments set forth in the first full paragraph on page 3 of NSPM’s Report as well beyond the 

scope of the issues before the Board at this time and as being completely unresponsive to the Board’s directive.  
As previously stated, PIIC is ready, willing and able, subject to an appropriate protective order, to disclose the 
confidential property valuation information and, if relevant, the highly confidential income information that is 
sought by NSPM and which was previously disclosed by PIIC.   
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Accordingly, PIIC respectfully requests that the Board deny NSPM’s motion and issue the 

proposed Protective Order and Non-Disclosure Agreement in the form proposed by PIIC. 

 

Respectfully Submitted, 
 
/Signed electronically by Philip R. Mahowald/ 
_________________________________ 
Philip R. Mahowald 
PRAIRIE ISLAND INDIAN COMMUNITY 
5636 Sturgeon Lake Road 
Welch, MN 55089 
Tel.  (651) 267-4006 
Counsel for Prairie Island Indian Community 
 

Dated: March 20, 2009 
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