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NRC STAFF MOTION FOR
MODIFICATION AND CLARIFICATION OF ORDER

INTRODUCTION

Pursuant to 10 C.F.R. § 2.323, the Staff requests that the three construction
authorization boards (CABs) modify and clarify certain logistical provisions of the “Order (Terms,
Logistics, and Questions for Oral Argument),” dated March 18, 2009 (Order). Specifically, the
Staff requests that the Order be modified and clarified to (1) allow the Staff, the Department of
Energy (DOE) and the State of Nevada (Nevada) to have three attorneys address the Board
each day on the matters identified in the Order (or have the option of rotating a third counsel in
at the table) and (2) allow the Staff, DOE and Nevada to list more than eight individuals who can
access assigned conference rooms, provided that each limits the access of its litigation and
support team to no more than eight people at any one time.

DISCUSSION

As grounds for its motion, the Staff states as follows:

On March 31, April 1, and April 2, 2009, three construction authorization boards (CABSs)
in the above-captioned proceeding plan to conduct an oral argument on the twelve intervention
petitions filed in response to the notice of hearing on the June 3, 2008 license application
submitted by the U.S. Department of Energy. See Order at 1; Notice (Setting Date for

Argument on Admissibility of Contentions), dated February 12, 2009 (unpublished).
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The Order indicates that the CABs’ questions to counsel at counsel table will focus on
specific overarching issues and questions concerning contentions will likely be general or
generic in nature. See Order at 3. The Order emphasized, however that “all counsel should be
prepared to answer questions from any Board about any overarching issue implicated in its
pleadings and specific questions about the contentions in its filings.” Id. The Order notes that
hundreds of proffered contentions have been opposed by DOE and the Staff, but provides that
only two attorneys each for Nevada, DOE and the Staff may present arguments on any day. /d.
at 5. The matters and subject areas to be addressed each day are set forth in the Order. /d.
at 3-4 and Appendices A-C.

Over 300 contentions have been filed in this proceeding and Nevada alone has filed over
220 of those contentions. See, e.g., NRC Staff Answer to Interventions Petitions, dated
February 9, 2009, at ii-xx. In order to respond to matters raised by the intervention petitions, the
Staff prepared its answer to the petitions by dividing the numerous contentions and issues
among several attorneys. The attorneys who are most knowledgeable about matters identified
for each day of the argument, and who can be of the greatest assistance to the CABs on
questions associated with specific contentions, are more than the maximum of two permitted to
address the CABs each day.

Therefore, the Staff respectfully requests that the Order be modified to permit the Staff,
DOE and Nevada, three counsel (seated at counsel table or rotating into position) to respond
daily to questions posed by the CABs. Good cause exists to modify the terms of the Order to
allow a third attorney to be present at counsel table because modifying the order would ensure
that CABs would have the information needed to rule on the pending intervention petitions given
the limited preparation time remaining for counsel and the over three hundred contentions
involved. The Staff submits that inclusion third attorney at counsel table could be accomplished

in a manner that will not delay or disrupt the proceeding.
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The Order also provides that the Staff, DOE and Nevada each have the use of a
conference room and that access to such rooms is limited to a maximum of eight people. The
Staff requests that the Order be clarified to indicate that the Staff, DOE and Nevada may identify
more than eight people who are authorized to enter the conference room area provided that
conference room access is limited to eight people at any one time. Good cause exists for this
request in that it will provide flexibility for the Staff, DOE and Nevada litigation and support
teams to use the conference space without exceeding the numerical limitations for access to the
conference room area.

Accordingly, the Staff maintains that good cause exist to modify and clarify certain
logistical provisions of the Order in the manner requested.

Pursuant to 10 C.F.R. § 2.323(b), the undersigned counsel has contacted counsel for
DOE and the petitioners in this proceeding to resolve the issues raised by this motion. Counsel
for DOE concurs with the motion.

Counsel for the Nuclear Energy Institute (NEI) supports the motion and, in addition,
requests that NEI be allowed to have two lawyers address the Board each day. Counsel for
Nye County, Nevada, and Clark County, Nevada, support the motion if it reflects that the Order
should be further modified to allow two attorneys from each of these petitioners to address the
CABs each day. Counsel for the State of California opposes the motion unless the motion
allows for a second counsel from California to address the Board each day. The Staff does not
object to these requests.

Counsel for the Timbisha Shoshone Yucca Mountain Oversight Program Non-Profit
Corporation takes no position on the motion with the caveat that only one attorney from DOE
and NRC would make arguments concerning issues involving the Timbisha when those

arguments are heard. The Staff does not object to this request.
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Counsel for Nevada, Caliente Hot Springs Resort, LLC, and Eureka County, Nevada,
oppose the request for modification of the Order to allow a third attorney, but do not object to
the request for clarification concerning use of conference rooms. Counsel for Inyo County,
California, Four Nevada Counties (Churchill, Esmeralda, Lander, and Mineral Counties), White
Pine County, the Native Community Action Council, and the Timbisha Shoshone Tribe, were
contacted, but did not respond prior to the filing of this motion.

CONCLUSION

For the reasons discussed above, the Staff’'s request for modification and clarification of
the Order should be granted.
Respectfully submitted,

ISigned electronically by/

Mitzi A. Young

Counsel for NRC Staff

U.S. Nuclear Regulatory Commission
Office of General Counsel

Mail Stop 0-15-D21

Washington, DC 20555-0001

(301) 415-1523

may@nrc.gov

Dated at Rockville, Maryland
this 20th day of March, 2009
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