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APPLICANTS’ RESPONSE TO NEW CONTENTION

INTRODUCTION

Pursuant to 10 C.F.R. § 2.309(h)(1), Calvert Cliffs 3 Nuclear Project, LLC and
UniStar Nuclear Operating Services, LLC (“Applicants”) herein respond to the Petitioners’
“New Contention By Joint Petitioners Based On Information Not Previously Available,” dated
February 6, 2009 (“New Contention™). For the reasons discussed below, the new proposed
contention (Contention 8) does not meet the criteria for late-filing and is otherwise inadmissible
in a specific licensing proceeding. Accordingly, the proposed contention should not be admitted.

BACKGROUND

The standards governing the admissibility of late-filed and amended contentions
are found in the Commission’s rules of practice in 10 C.F.R. Part 2. In short, where the issue of
an intervenor’s standing already has been resolved,' the Board must weigh the following five

factors: (1) good cause, if any, for the failure to file on time; (2) the availability of other means

! We do not repeat our discussion regarding the Petitioners’ lack of standing, having

already opposed their standing in prior filings, but note simply that Petitioners have not
demonstrated an injury-in-fact, causation, or redressibility for proposed Contention 8.



whereby the requestor’s interest will be protected; (3) the extent to which the requestor’s
interests will be represented by existing parties; (4) the extent to which the requestor’s
participation will broaden the issues or delay the proceeding; and (5) the extent to which the
requestor’s participation may reasonably be expected to assist in developing a sound record.’
The first factor, good cause for lateness, carries the most weight in the balancing test, and the
lack thereof requires the petitioner to make a “compelling showing” relative to the remaining
factors.” A finding of good cause for late-filing of contentions is related to the total previous
unavailability of information.*

Additionally, contentions must be based on the application when filed.
Intervenors may amend those contentions if there are data or conclusions in the Draft or Final
Environmental Impact Statement or Draft or Final Safety Evaluation Report that “differ
significantly from the data or conclusions in the applicant’s documents.” 10 C.F.R.
§ 2.309(f)(2). Otherwise, amended or new contentions may be considered only if: (1) the
information upon which the amended or new contentions is based was not previously available;
(2) the information upon which the amended or new contention is based is materially different
than information previously available; and (3) the amended or new contention has been
submitted in a timely fashion based on the availability of subsequent information. 10 C.F.R

§ 2.309(f)(2)(1)-(ii1). The criteria in section 2.309(f)(2), in effect, codify the test for establishing

2 See 10 C.F.R. § 2.309(c)(1)(i), (v)-(viii).

See State of New Jersey (Department of Law and Public Safety’s Requests Dated October
8, 1993), CLI-93-25, 38 NRC 289, 296 (1993) (citations omitted).

4 See 10 C.F.R. § 2.309(f)(2); Philadelphia Elec. Co. (Limerick Generating Station, Units
1 and 2), LBP-83-39, 18 NRC 67, 69 (1983).



“goo0d cause.” Meeting those criteria is not sufficient to warrant admission of a new contention.’
The Petitioners also must address both the § 2.309(c)(1) criteria and the § 2.309(f)(2) criteria.®

Finally, any new late-filed contentions also must meet the admissibility standards
set forth in 10 C.F.R. § 2.309(f)(1). In short, a proposed contention must contain: (1) a specific
statement of the issue of law or fact raised; (2) a brief explanation of the basis for the contention;
(3) a demonstration that the issue is within the scope of the proceeding; (4) a demonstration that
the issue is material to the findings that the NRC must make regarding the action which is the
subject of the proceeding; (5) a concise statement of the alleged facts or expert opinions
supporting the contention; and (6) sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact.”

DISCUSSION

The Petitioners seek admission of a late-filed contention in this proceeding based

on allegedly new information contained in comments submitted to the NRC on February 6, 2009,

in connection with the Commission’s generic consideration of a proposed rule addressing

5 See Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC
1041, 1045-50 (1983). The late-filed factors in section 2.309(c)(1) apply fully even in
cases where contentions are filed late only because the information on which they are
based was not available until after the filing deadline. Although the Commission has
ruled that while the first factor — good cause for filing late — is met in such
circumstances, the other factors, if implicated, permit the denial of the contention in a
given case. Id.; see also Union of Concerned Scientists v. NRC, 920 F.2d 50, 52 (D.C.
Cir. 1990).

The requirement to apply the factors in 10 C.F.R. § 2.309(c) did not change with the
promulgation of the revised 10 C.F.R. Part 2. See “Changes to Adjudicatory Process;
Final Rule,” 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004) (“If information in [a new Staff
document] bears upon an existing contention or suggests a new contention, it is
appropriate for the Commission to evaluate under § 2.309(c) the possible effect that the
admission of amended or new contentions may have on the course of the proceeding.”).

! 10 C.F.R. § 2.309(H)(1)(i)-(vi).



temporary storage of spent fuel after reactor operation and the Commission’s proposed update of
the existing Waste Confidence Decision.® Contention 8 asserts that neither the proposed revision
to the Waste Confidence decision nor the proposed spent fuel storage rule satisfies the
requirements of the National Environmental Policy Act (“NEPA”) or the Atomic Energy Act
(“AEA”). For the reasons discussed below, proposed Contention 8 does not satisfy the criteria
for late-filing and otherwise fails to present an admissible contention.

A. Proposed Contention 8 is Untimely

The finding of good cause for late-filing of contentions is related to the fotal
previous unavailability of information. Similarly, a new contention must be based on new
information that is materially different from information previously available. Here, the
information that forms the basis for the contention — and the basis for the comments on which
the contention is based — was available before February 6, 2009.” Petitioners acknowledge as
much in their filing. See New Contention at 9 (“While some of the information presented in this
contention may have been publicly available, it was not integrated into a single document that
presented a comprehensive and integrated analysis ... .”). In fact, Petitioners already filed
Contention 6 on this same topic, and any new arguments or information in the comments could
have been developed and included in that contention. Indeed, none of the references in the

bibliography to the report prepared by Gordon Thompson or in the footnotes to the Institute for

See “Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After
Cessation of Reactor Operation; Proposed Rule,” 73 Fed. Reg. 59,547 (October 9, 2008);
“Waste Confidence Decision Update,” 73 Fed. Reg. 59,551 (October 9, 2008).

Indeed, proposed Contention 8 is similar to proposed Contention 6. In our response to
the Petitioners’ request for a hearing, we argued that Contention 6 is inadmissible for
many of the same reasons that proposed Contention 8 is inadmissible. See “Applicant’s
Answer to Petition to Intervene,” dated December 15, 2008.



Energy and Environmental Research Report that are referenced in Contention 8 post-date the
original petition to intervene in this proceeding.

Additionally, there are other means by which Petitioners’ interests can be
protected. Most obviously, Petitioners could raise these generic issues in a rulemaking
proceeding — precisely what they have done in this case. The Petitioners also failed to even
address the late-filed criteria in 10 C.F.R. § 2.309(c)(1). Thus, for all of these reasons, the new
contention fails to satisfy the criteria for new, late-filed contentions.

B. Proposed Contention 8 is Not Admissible

The proposed contention also fails to satisfy the criteria for an admissible
contention. Proposed Contention 8, like Contention 6 before it, is not within the scope of this
proceeding and is — by its very terms — an impermissible attack on the Commission’s
regulations. Petitioners “recognize that the issues raised by [their] Comments — and therefore by
this contention — are generic in nature” and assert that they “do not seek to litigate them in this
individual proceeding.” New Contention at 3. Instead, Petitioners argue that the proposed
contention ‘“should be admitted and held in abeyance in order to avoid the necessity of a
premature judicial appeal.” Id. However, issues that are the subject of pending rulemaking
cannot form the basis for an admissible contention.'® If Petitioners wish to appeal a rule, they
must follow the process to do that in federal court at the appropriate time in the rulemaking
process. No precedent is cited for admitting an issue in an individual adjudication to preserve an

appeal of a generic rule.

10 Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 86
(1985).



Similarly, the proposed contention impermissibly attacks the existing waste
confidence rule and Table S-3. Id., at 4-5; see also 10 C.F.R. § 2.335. The assertion of a claim
in an adjudicatory proceeding that a regulation is invalid is barred as a matter of law.
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 2), ALAB-456, 7 NRC 63, 65
(1978)."

Also, contrary to the requirements of 10 C.F.R. § 2.309(f)(vi), the proposed
contention fails to challenge any specific portion of the Application. There is not even a
reference to any specific section of the environmental report or safety analysis report. Instead,
the entirety of the new contention is focused on the NRC and its ongoing rulemaking efforts.
Consequently, Petitioners fails to demonstrate a genuine dispute with the application on a
material issue.

For all of these reasons, proposed Contention 8 is inadmissible.

1 This principle as applied to high level waste issues is well established and well known,

and is addressed more fully in Applicants’ response to the previously proposed
Contention 6. We will not repeat that discussion here.



CONCLUSION

For the above reasons, Petitioners’ new proposed contention should not be
admitted for hearing.

Respectfully submitted,

/s/ signed electronically by
David A. Repka
Tyson R. Smith
Winston & Strawn LLP
1700 K Street, NW
Washington, DC 20006

Carey W. Fleming

UniStar Nuclear Energy, LLC
750 E. Pratt Street

Baltimore, MD 21202

COUNSEL FOR CALVERT CLIFFS 3
NUCLEAR PROJECT, LLC AND
UNISTAR NUCLEAR OPERATING
SERVICES, LLC

Dated at Washington, District of Columbia
this 18th day of March 2009
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