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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
 BEFORE THE COMMISSION 
 
In the Matter of ) 
 ) 
SOUTHERN NUCLEAR OPERATING CO. )  Docket No. 52-025-COL  
 )    52-026-COL 
(Vogtle Electric Generating Plant, Units 3 & 4) ) 
  
  

NRC STAFF=S BRIEF IN SUPPORT OF APPEAL FROM LBP-09-03 

INTRODUCTION 
 
 Pursuant to 10 C.F.R. § 2.311(c), the staff of the U.S. Nuclear Regulatory Commission 

(Staff) hereby appeals the decision of the Atomic Safety and Licensing Board (Board) in 

Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 & 4), LBP-09-03, 

69 NRC __, (Mar. 5, 2009) (slip op.) (hereinafter “Vogtle Order”).  The Board held that the five 

joint petitioners - Atlanta Women’s Action for New Directions, Blue Ridge Environmental 

Defense League, Center for a Sustainable Coast, Savannah Riverkeeper, and Southern 

Alliance for Clean Energy – had established standing and had proffered one admissible 

contention, SAFETY-1.  The Board’s decision to admit SAFETY-1, which challenges the 

Southern Nuclear Operating Company’s compliance with NRC regulations governing storage of 

low-level radioactive waste (LLRW) is erroneous.  For the reasons set forth below, the Staff 

respectfully requests that the Commission reverse the Board’s decision to admit this contention, 

thereby wholly denying the Petition for Intervention.1  

                                                 

1  See Petition for Intervention (Nov. 17, 2008) (Petition). 
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STATEMENT OF THE CASE 

On March 31, 2008, the Southern Nuclear Operating Company (SNC, or Applicant) filed 

a combined license (COL) application (Application) for Vogtle Electric Generating Plant Units 3 

and 4.2  This Application references AP1000 Revision 16, which is the design certification 

amendment to the previously certified Westinghouse AP1000 design (10 C.F.R. Part 52, 

Appendix D).  See FSAR at 1.1-1.3  Revision 16 includes many portions of the previously 

certified AP1000 that remain unchanged and which the requested rule change would not affect.4 

On September 16, 2008, the NRC published a notice of hearing on the Application, 

which provided members of the public sixty days from the date of publication to file a petition for 

leave to intervene in this proceeding.  See Southern Nuclear Operating Company; Notice of 

Hearing and Opportunity to Petition for Leave to Intervene on a Combined License for Vogtle 

Electric Generating Plants Units 3 and 4, 73 Fed. Reg. 53,446 (Sept. 16, 2008).  Petitioners 

submitted their Petition on November 17, 2008.  The Staff and the Applicant filed answers to 

this Petition on December 12, 2008.5  On December 23, 2008, Petitioners filed their reply   

                                                 

2  See Southern Nuclear Operating Company; Notice of Receipt and Availability of Application for 
a Combined License, 73 Fed. Reg. 24,616 (May 5, 2008). The NRC docketed the Application on May 30, 
2008.  See Southern Nuclear Operating Company; Acceptance for Docketing of an Application for 
Combined License for Vogtle Electric Generating Plant Units 3 and 4, 73 Fed. Reg. 33,118 (June 11, 
2008). 

 
3  Revision 15 of the AP1000 DCD was approved by the NRC and incorporated into the agency’s 

regulations in Part 52, Appendix D in 2006.  NRC Staff Answer to “Petition for Intervention” (Dec. 12, 
2008) (Staff Answer) at 30 (citing AP1000 Design Certification, 71 Fed. Reg. 4464 (Jan. 27, 2006)).  The 
Staff docketed Revision 16 of the DCD on January 28, 2008.  See id. (citing Westinghouse Electric 
Company; Acceptance for Docketing of a Design Certification Rule Amendment Request for the AP1000 
Design, 73 Fed. Reg. 4926 (Jan. 28, 2008)). 

4  For a detailed listing of the changes Revision 16 makes to Revision 15, see “Westinghouse 
AP1000 Design Control Document Rev. 17 – Tier 1 – Change Roadmap” at xxvii-xxx (Sept. 22, 2008) 
(ADAMS Accession No. ML083230170); “Westinghouse AP1000 Design Control Document Rev. 17 – 
Tier 2 – Change Roadmap” at cxx-clxi (Sept. 22, 2008) (ADAMS Accession No. ML083230194).   

5  Staff Answer; Southern Nuclear Operating Company’s Answer Opposing Petition to Intervene 
(Dec. 12, 2008) (Applicant Answer). 



-     - 3

brief.6  A pre-hearing conference was held in Rockville, Maryland on January 28, 2009.7  

Subsequently, on February 24, 2009, the Petitioners, Applicant, and Staff filed Statements of 

Position in accordance with the Board’s February 18 and 19, 2009 Orders.8   

On March 5, 2009, the Board issued its Order on standing and contention admissibility, 

admitting one contention, SAFETY-1.  Vogtle Order at 20.  This contention alleges that the 

applicant is required to address the safety implications of long-term storage of LLRW in its 

Application because an offsite disposal option is not currently available for LLRW.  Vogtle Order 

at Appendix A.   

STATEMENT OF THE ISSUES 

 The Board erred in admitting SAFETY-1.  SAFETY-1 is inadmissible because it fails to 

satisfy the 10 C.F.R. § 2.309(f)(1) contention admissibility standards.  Furthermore, in admitting 

this contention, the Board did not correctly interpret the requirements of the Commission’s 

regulations in 10 C.F.R. § 52.79(a)(3). 

LEGAL STANDARDS 

A. Legal Standard for Interlocutory Review of a Licensing Board  
 Order Granting a Petition to Intervene or Request for Hearing 
 

Pursuant to 10 C.F.R. § 2.311(c), “[a]n order granting a petition to intervene and/or 

request for hearing is appealable by a party other than the requestor/petitioner on the question 

as to whether the request/petition should have been wholly denied.”  Had the Board denied the 

                                                 

6  Petitioners’ Reply to SNC Answer Opposing Petition to Intervene and NRC Staff Answer to 
Petition for Intervention (Dec. 23, 2008) (Reply). 

7  Transcript of Southern Nuclear Operating Company Vogtle Units 3 & 4 (Jan. 28, 2009) (Tr.). 

8  Southern Nuclear Operating Company’s Statement of Position (Feb. 24, 2009) (Applicant 
Statement of Position); Petitioners’ Statement of Position (Feb. 24, 2009); NRC Staff Statement of 
Position (Feb. 24, 2009) (Staff Statement of Position). 
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admission of SAFETY-1, the Petition would have been wholly denied.  Therefore, this appeal 

complies with 10 C.F.R. § 2.311(c). 

B. Legal Standards for Contention Admissibility 

 The legal requirements governing contention admissibility are set forth in 10 C.F.R. 

§ 2.309(f)(1) of the Commission’s Rules of Practice.  To be admissible, a contention must: 

(i) Provide a specific statement of the issue of law or fact to be 
raised or controverted . . . ; 

(ii) Provide a brief explanation of the basis for the contention; 

(iii) Demonstrate that the issue raised in the contention is within 
the scope of the proceeding; 

(iv) Demonstrate that the issue raised in the contention is material 
to the findings the NRC must make to support the action that is 
involved in the proceeding; 

(v) Provide a concise statement of the alleged facts or expert 
opinions which support the requestor’s/petitioner’s position on the 
issue and on which the petitioner intends to rely at hearing, 
together with references to the specific sources and documents on 
which the requestor/petitioner intends to rely to support its position 
on the issue; [and] 

(vi) . . .[P]rovide sufficient information to show that a genuine 
dispute exists with the applicant/licensee on a material issue of 
law or fact. This information must include references to specific 
portions of the application (including the applicant’s environmental 
report and safety report) that the petitioner disputes and the 
supporting reasons for each dispute, or, if the petitioner believes 
that the application fails to contain information on a relevant 
matter as required by law, the identification of each failure and the 
supporting reasons for the petitioner’s belief[.] 

10 C.F.R. § 2.309(f)(1)(i)-(vi).  Failure to comply with any of these requirements is grounds for 

dismissal of the contention.  Final Rule, Changes to the Adjudicatory Process, 69 Fed. 

Reg. 2182, 2221 (Jan. 14, 2004); see also Private Fuel Storage, L.L.C. (Independent Spent 

Fuel Storage Installation), CLI-99-10, 49 NRC 318, 325 (1999).  For example, a contention is 

inadmissible if a petitioner fails to provide a brief explanation for its basis, “indicating the 
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potential validity of the contention.”  Rules of Practice for Domestic Licensing Proceedings – 

Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168, 33,170 (Aug. 11, 1989).  

Similarly, a contention that fails to demonstrate that the issue raised would impact the grant or 

denial of the pending license is inadmissible.  See id. at 33,172.  Finally, a contention is 

inadmissible if it does not identify specific additional information that the petitioner alleges is 

missing and is required by law.  See 10 C.F.R. § 2.309(f)(1)(vi); Sacramento Municipal Utility 

District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 247-48 (1993), 

review declined, CLI-94-2, 39 NRC 91 (1994).   

 The Commission has emphasized that the contention admissibility rules are “strict by 

design.”  See Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 

& 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsid. denied, CLI-02-1, 55 NRC 1 (2002).  

The purpose of these rules is to “focus litigation on concrete issues and result in a clearer and 

more focused record for decision.”  69 Fed. Reg. at 2202.  The Commission has stated that it 

“should not have to expend resources to support the hearing process unless there is an issue 

that is appropriate for and susceptible to” resolution in an NRC hearing.  Id.   

DISCUSSION 

 The Board admitted one contention in this proceeding, SAFETY-1.  As admitted by the 

Board, SAFETY-1 states: 

SNC's COLA is incomplete because the FSAR fails to provide any 
detail as to how SNC will comply with NRC regulations governing 
storage of LLRW in the event an off-site waste disposal facility 
remains unavailable when VEGP Units 3 and 4 begin operations.   
 

Vogtle Order at Appendix A.   

 A similar contention in the Bellefonte COL proceeding was found by the Commission to 

be inadmissible for failure to comply 10 C.F.R. § 2.309(f)(1).  Tennessee Valley Authority 

(Bellefonte Nuclear Power Plant, Units 3 & 4), CLI-09-03, 69 NRC __ (Feb. 17, 2009) (slip op. 

at 5-7).  In reversing the Board’s decision to admit this contention, the Commission stated that 
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its ruling would not preclude the admission of application-specific contentions regarding onsite 

storage of low-level radioactive waste in future proceedings.  Id. at 11 n.42.  The Commission 

explained that the safety impacts of onsite LLRW storage are “largely site- and design-specific, 

and appropriately decided in an individual licensing proceeding, provided that litigants proffer 

properly framed and supported contentions.”  Id. at 11 (emphasis added).   

 For the reasons set forth below, the Board failed to properly consider the site- and 

design-specific considerations for Vogtle, as required by CLI-09-03, and erroneously concluded 

that SAFETY-1 satisfies the requirements of 10 C.F.R. § 2.309(f)(1). 

A. The Board erred in concluding that SAFETY-1 is an admissible contention of omission.  
 
 Petitioners argued that the Applicant failed to provide an “‘explanation of the specific 

waste management actions [it] will take if there is no waste disposal facility available for Class B 

and C waste’” and “‘fails to demonstrate how [it] can comply with the NRC regulations regarding 

LLRW disposal using only the existing storage facilities (designated for VEGP Units 1 and 2).’”  

Vogtle Order at 21 (quoting Petition at 14).  In addition, Petitioners alleged that the Applicant 

failed to address long term storage procedures and did not consider the size and space 

limitations of existing facilities.  Id. (citing Petition at 16).  Finally, Petitioners asserted that the 

FSAR did not include a discussion of health impacts on employees from additive LLRW storage.  

Id. (citing Petition at 16). 

 The Board found that these assertions satisfied Petitioners’ obligation to identify the 

required missing information and to provide enough information to show the application is 

incomplete.  Vogtle Order at 22 (citing See Virginia Electric & Power Co. (Combined License 

Application for North Anna Unit 3), LBP-08-15, 68 NRC __ (Aug. 15, 2008) (slip op. at 27)).  

Therefore, the Board found that Petitioners had proffered an admissible contention of omission 

that met the requirements of 10 C.F.R. § 2.309(f)(1)(v).  See id.  The Board reasoned that the 

information provided in the Application does not “provide the level of detail necessary to 

determine whether SNC’s plan for handling LLRW from proposed Vogtle Units 3 and 4 in the 
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absence of an offsite disposal facility would comply with 10 C.F.R. Part 20 limits.”  Id. at 26.  

Furthermore, the Board noted that, even if it were to accept the information provided in the 

Application as well as additional information provided by the Staff and Applicant, SNC’s plan “is 

no more than a ‘concept’ that lacks SNC adoption as an actual plan for longer-term LLRW 

storage for the proposed Vogtle units.”  Id. at 26-27.   

 However, as the Staff previously argued, SAFETY-1 cannot be admitted as a contention 

of omission because the purportedly missing information is provided in the Application.  Staff 

Answer at 41 (quoting FSAR Section 11.4.6.3 at 11.4-2).  In fact, a comparison of the Vogtle 

Application to the Bellefonte and North Anna applications9 demonstrates that SNC, unlike the 

other applicants, has provided a plan for long-term onsite LLRW storage.  Staff Answer at 44.   

 First, like the Bellefonte COL application, the Vogtle Application incorporates by 

reference the AP1000 reactor design certification document (DCD), which provides for at least 

six months of storage at the proposed Units 3 and 4.  See Staff Answer at 41 (citing FSAR 

at 11.4-2); Staff Statement of Position at 4.10  The referenced six-month storage capacity is for 

Class A, B, and C wastes.  Staff Answer at 43-44 n.43.  As the Staff explained, Class A waste 

constitutes 90 to 99 percent of the total volume of LLRW generated and long-term offsite 

disposal is available for this waste in Utah.  See Tr. at 93-94 (Price); Applicant Statement of 

Position at 3-4.  Therefore, if Class A waste is shipped offsite, there will greater storage capacity 

for the remaining class B and C wastes.  See Staff Answer at 43-44 n.43; Bellefonte, CLI-09-03, 

                                                 

9  In the North Anna COL proceeding the Board admitted a contention regarding LLRW the result 
of which was not appealed to the Commission.  See North Anna, LBP-08-15, 68 NRC __ (slip op. 
at 20, 32).   

10  Unlike the Vogtle and Bellefonte COL applications, the North Anna application incorporates the 
DCD for the ESBWR design.  See Staff Answer at 43 (citing North Anna 3, Combined License Application 
Part 2:  Final Safety Analysis Report, Rev. 0 (Nov. 2007)). 
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69 NRC ___ (slip op. at 7 n.24) (“Bellefonte’s designed storage capacity is sufficient to store two 

years’ worth of Class B and C radwaste.”) (internal citation omitted).   

 In addition, the AP1000 DCD Revision 16, which is incorporated by reference into the 

FSAR, addresses the information regarding storage at the proposed Units 3 and 4 that 

Petitioners allege is missing.  See FSAR at 11.4-1; Staff Answer at 41, 47-48.  For example, the 

DCD discusses in detail the size and space capacities for storage in the proposed auxiliary and 

radwaste buildings and the estimated expected and maximum annual quantities of waste 

effluents.  DCD Rev. 16 at 11.4-4 to 11.4-6.  In addition, the DCD states that the solid waste 

management system is designed to maintain personnel exposures “well below the limits of 

10 CFR 20.”  Id. at 11.4-3.  There have been no substantive changes to these descriptions from 

Revisions 15 to 16.  See Tr. at 86 (Blanton); Staff Answer at 30 n.34 (providing a reference to a 

list of changes from Revision 15 to 16).  Therefore, the substance of the design information 

regarding solid waste management in Revision 16 has been approved by the Commission in the 

AP1000 Revision 15 rulemaking (see 10 C.F.R. Part 52, Appendix D).  See Tr. at 85-86 

(Blanton). 

 Second, unlike the Bellefonte and North Anna COL applications, the Vogtle Application 

provides a plan for additional long-term onsite storage, if necessary, stating that if disposal 

facilities are not available “the planned VEGP Units 1 and 2 and Low Level Radwaste Storage 

Facility will be available to provide storage for VEGP Units 3 and 4.”  Staff Answer at 41 (citing 

FSAR at 11.4-2), 43-44 (distinguishing the Bellefonte and North Anna applications).   

 Finally, the Petitioners’ allegation that the Application is vague and the Board’s finding 

that the Application does not provide sufficient detail further illustrates that this is not a 

contention of omission.  See Reply at 12; Vogtle Order at 26.  An admissible contention of 
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omission must show that information required by law has been omitted,11 whereas here, 

SAFETY-1 challenges how SNC discussed particular information in its Application.  See 

Amergen Co., LLC (Oyster Creek Nuclear Generating Station), LBP-06-16, 63 NRC 737, 742 

(2006) (“There is a difference between contentions that, on the one hand, allege that a license 

application suffers from an improper omission, and contentions that, on the other hand, raise a 

specific substantive challenge to how particular information or issues have been discussed in a 

license application.”) (emphasis added).  Furthermore, as discussed below, Petitioners have not 

provided information to support the assertion that the alleged omitted information is required by 

law, and that SAFETY-1 is therefore a contention of omission.  See infra at 9-12.  Nor have 

Petitioners provided any information to support the assertion that the Application is not 

sufficient.  See Applicant Answer at 29-32.  Thus, the Board’s conclusion that SAFETY-1 is an 

admissible contention of omission that satisfies the 10 C.F.R. § 2.309(f)(1)(v) requirements is 

erroneous.  See Vogtle Order at 22. 

B. The Board erred in concluding SAFETY-1 satisfies 10 C.F.R. § 2.309(f)(1)(iv) and (vi). 
 
 The Board erroneously concluded that SAFETY-1 satisfies 10 C.F.R. § 2.309(f)(1)(iv) 

and (vi).  In accordance with these provisions, an admissible contention must demonstrate that 

the issue raised “is material to the findings the NRC must make” and provide supporting 

reasons for the belief that an application fails to contain relevant information on a matter 

required by law.  10 C.F.R. § 2.309(f)(1)(iv), (vi).   

 Here, the Petitioners asserted in their reply brief and at the pre-hearing conference that 

section 52.79(a)(3), which states that an application must “address ‘[t]he kinds and quantities of 

                                                 

11  See Pa’ina Hawaii, LLC (Materials License Application), LBP-06-12, 63 NRC 403, 413 (2006), 
appeal denied, CLI-06-25, 64 NRC 128 (2006) (stating that a contention of omission “claims, in the words 
of 10 C.F.R. § 2.309(f)(1)(vi), ‘the application fails to contain information on a relevant matter as required 
by law . . . and the supporting reasons for the petitioner’s belief.’”). 
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materials expected to be produced and the means for controlling and limiting radioactive 

effluents and radiation exposure within the limits set forth in [10 C.F.R. Part 20]’ means that an 

applicant must address long-term management of LLRW.”  Vogtle Order at 24 (citing Reply 

at 10; Tr. at 99-101 (Sanders)).  The Board accepted this interpretation.  See id.  While the 

Board acknowledged that “section 52.79(a)(3) does not explicitly speak to long-term storage of 

LLRW or any specific amount of waste storage,” it nonetheless concluded that the Petitioners 

raised a genuine dispute as to whether information regarding extended LLRW storage “that 

should have been included has been omitted from the COLA for Vogtle Units 3 and 4.”  Id. at 

24-25, 27.  The Board stated that the Applicant had not provided “the level of detail necessary to 

determine whether SNC’s plan for handling LLRW from proposed Vogtle Units 3 and 4 in the 

absence of an offsite disposal facility would comply with 10 C.F.R. Part 20 limits.”  Id. at 26.  

The Board reasoned that it did not see how an applicant could address compliance with Part 20 

without addressing how it will handle LLRW.  Id. at 24.   

 The Board’s interpretation that section 52.79(a)(3) requires a detailed discussion 

regarding long-term, onsite storage of LLRW is incorrect.  Nothing in the Commission’s 

regulations requires a COL application to include detailed information regarding extended, 

onsite LLRW storage in the absence of the availability of an offsite disposal facility.  Applicant 

Answer at 31; Tr. at 95-96 (Price), 88 (Blanton).  Section 52.79(a)(3) simply requires that the 

final safety analysis report include:  

at a level of information sufficient to enable the Commission to 
reach a final conclusion on all safety matters that must be 
resolved by the Commission before issuance of a combined 
license . . . (3) The kinds and quantities of radioactive materials 
expected to be produced in the operation and the means for 
controlling and limiting radioactive effluents and radiation 
exposures within the limits set forth in part 20 of this chapter[.]   
 

10 C.F.R. § 52.79(a)(3).  The Staff’s most recent guidance on interim LLRW storage was issued 

December 30, 2008.  Tr. at 88 (Blanton) (referring to RIS 2008-32, NRC Regulatory Issue 

Summary 2008-32 Interim Low Level Radioactive Waste Storage at Reactor Sites (Dec. 30, 
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2008) (ADAMS Accession No. ML082190768) (RIS 2008-32)).  This guidance states that 

Chapter 11.4 of the Standard Review Plan, NUREG-0800,12 “specifies the information that NRC 

staff has determined should be included in a Construction and Operating License Application” 

and Appendix 11.4-A “provides specific guidance to licensees for increasing on-site LLRW 

storage capacity.”  RIS 2008-32 at 4.  The Staff explained during the pre-hearing conference 

that the recommendation of approximately six months storage capacity in the Standard Review 

Plan provides sufficient guidance to applicants to ensure their compliance with 

section 52.79(a)(3).  Tr. at 93 (Price) (referencing NUREG-0800 at Section 11.4 (III)(4)); 

Applicant Answer at 31-32 (citing NUREG-0800 at 11.4-26).   

 Neither the Petitioners nor the Board have pointed to any regulatory provision or other 

support, other than quoting section 52.79(a)(3), for the assertion that a COL application must 

include detailed information regarding onsite storage of LLRW beyond six months.  See 

generally Petition, Reply, Vogtle Order; Applicant Answer at 31; Tr. at 95 (Price).  Simply stating 

that “by the very terms of 10 C.F.R. § 52.79(a)(3),” a contention regarding long-term 

management of LLRW is material to the determination by NRC for whether the COL application 

is complete, does not satisfy the requirements of 10 C.F.R. § 2.309(f)(1)(iv).  See Reply at 10.   

 Neither Petitioners nor the Board have provided any information to demonstrate that 

plans for long-term onsite LLRW storage are “material to the findings the NRC must make” such 

that this issue would impact the grant or denial of the license application.  Nor have they 

provided any support for the assertion that 10 C.F.R. § 52.79(a)(3) requires, as a matter of law, 

detailed, long-term, onsite LLRW storage plans.  See 10 C.F.R. § 2.309(f)(1)(iv), (vi); Millstone, 

CLI-01-24, 54 NRC at 358 (stating an “intervenor must do more than submit ‘bald or conclusory 

                                                 

12  Standard Review Plan for the Review of Safety Analysis Reports for Nuclear Power Plants 
(Mar. 2007). 
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allegation[s]’ of a dispute with the applicant” to satisfy 10 C.F.R. § 2.309(f)(1)(vi)) (internal 

citation omitted).  Thus, because no Commission regulation requires that a COL application 

include information regarding long-term onsite storage of LLRW, the Board committed error in 

concluding that SAFETY-1 raises a material issue and a genuine dispute as required by 

10 C.F.R. § 2.309(f)(1)(iv) and (vi).   

C. The Board erred in concluding SAFETY-1 satisfies 10 C.F.R. § 2.309(f)(1)(ii). 
 

 SAFETY-1, as originally proffered by the Petitioners, focused on both the storage and 

disposal of LLRW.  Specifically, the contention stated that: 

SNC’s COLA is incomplete because the FSAR fails to consider 
how SNC will comply with NRC regulations governing storage and 
disposal of LLRW in the event an off-site disposal facility remains 
unavailable when VEGP Units 3 and 4 begin operations. 
 

Petition at 14.  To support this contention, Petitioners asserted the Application was incomplete 

because it did not include an “explanation of the specific waste management actions SNC will 

take if there is still no waste disposal facility available for Class B and C waste” nor does it 

“demonstrate how SNC can comply with NRC regulations regarding LLRW disposal using only 

the existing storage facilities (designated for VEGP Units 1 and 2).”  Petition at 14 (emphasis in 

original).  Petitioners argued that the Applicant’s proposed storage at Units 1 and 2, “which is 

inherently temporary in nature, does not equate to the definitive nature of ‘disposal’ as such 

term is employed in Section 11.4.6 of the FSAR.”  Petition at 15 (emphasis added).  Similarly, at 

the pre-hearing conference, Petitioners stated that because there is “nowhere for long-term 

disposal . . . it seems to us that under the circumstances the Applicant should be addressing 

more than six months’ worth of on-site disposal.”  Tr. at 106 (Sanders) (emphasis added).   

 Much like the contention in Bellefonte, which was found to be inadmissible, the focus of 

SAFETY-1 as proffered by the Petitioners was disposal; however, Petitioners here also included 

storage.  Compare Bellefonte, CLI-09-03, 69 NRC at ___ (slip op. at 2) with Vogtle Order at 20.  

The Board found that the inclusion of the word storage in the text of the contention was 
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sufficient to distinguish SAFETY-1 from the contention proffered in Bellefonte.  Vogtle Order 

at 23.13  Consequently, in admitting this contention, the Board re-worded the contention by 

deleting the reference to disposal.  See id. at Appendix A.  The Board explained that this 

deletion was “to ensure that the focus of any litigation is over the omission that is at the heart of 

Joint Petitioners concern, i.e., the failure to provide any detail concerning how SNC plans to 

handle extended onsite storage of LLRW from proposed Vogtle Units 3 and 4 in the absence of 

an offsite disposal facility.”  Id. at 27 n.20.   

 The Board’s re-wording of this contention as an issue of storage does not cure the 

Petitioners’ inadequate basis for admissibility of such a contention.  The Board states that the 

heart of the contention is storage (see id.); however, Petitioners’ have intertwined the concepts 

of storage and disposal throughout this proceeding.  For example, the Petition stated that the 

Applicant failed to “demonstrate how SNC can comply with NRC regulations regarding LLRW 

disposal using only the existing storage facilities (designated for VEGP Units 1 and 2).”  Petition 

at 14 (emphasis in original).  See also Staff Answer at 45 (stating SAFETY-1 distorts the 

meaning of the term disposal); Tr. at 105 (Price).   

 In addition, Petitioners did not provide any indication as to what regulations regarding 

storage and disposal they were referring to as a basis for this contention in their initial Petition.  

See Vogtle Order at 23 & n.14.  Because the Petitioners did not refer to any regulations in their 

basis for the proposed contention, SAFETY-1 should have been rejected because“[t]he reach of 

a contention necessarily hinges upon its terms coupled with its stated bases.”  See Public Serv. 

Co. of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-899, 28 NRC 93, 97 (1988), aff'd 
                                                 

13  The Contention in Bellefonte stated that: “As of June 30, 2008, no facility in the United States 
will be licensed and able to accept for disposal, Class B, C or Greater-Than-[Class-] C radioactive waste 
from the Bellefonte nuclear and power reactors.  The applicant fails to offer a viable plan for how to 
dispose of [this] so-called ‘low-level’ radioactive waste generated in the course of operations, closure and 
post closure of Bellefonte 3 [and] 4.”  Bellefonte, CLI-09-03, 69 NRC __ (slip op. at 2) (internal citation 
omitted). 
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sub nom. Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 US 899 

(1991).  The Board, however, overlooked this deficiency explaining that Petitioners “clarified in 

their reply and at oral argument” that they were referring to 10 C.F.R. § 52.79(a)(3) and through 

this, Part 20.  Vogtle Order at 23 (citing Reply at 10, Tr. at 99-101, 108).  Thus, the Board found 

that, on the basis of Petitioners’ citation to this regulation in their Reply and at the pre-hearing 

conference, SAFETY-1 met the requirements of 10 C.F.R. § 2.309(f)(1)(ii).  See Vogtle Order 

at 23.   

 The Board’s decision to accept as a basis new information proffered in Petitioners’ Reply 

ignores the Commission’s clear policy stating that “petitioners may not use replies as a vehicle 

to raise new arguments for claims not found in the original contention or be used to cure an 

otherwise deficient contention.  See Entergy Nuclear Operations, Inc. & Entergy Nuclear 

Palisades, LLC (Palisades Nuclear Plant), CLI-08-19, 68 NRC __ (Aug. 22, 2008) (slip op. 

at n.32) (citing Louisiana Energy Serv., L.P. (National Enrichment Facility), CLI-04-25, 60 NRC 

223, 224-25 (2004), reconsid. denied, CLI-04-35, 60 NRC 619 (2004)).  The Board noted that 

the Staff and Applicant did not object to the fact that Petitioners referenced section 52.79(a)(3) 

for the first time in their Reply.  Vogtle Order at 23  n.14.  However, the Commission’s 

regulations do not provide the Staff or Applicant an opportunity to reply to a petitioner’s reply 

brief.  See 10 C.F.R. § 2.309(h).  More importantly, the Board’s decision ignored the fact that 

the Staff clearly stated in the pre-hearing conference that, contrary to the Petitioners’ 

interpretation of section 52.79(a)(3), the six-month storage guidance provided in the Standard 

Review Plan is sufficient to ensure compliance with section 52.79(a)(3).  Tr. at 93 (Price).  No 

information has been provided to indicate that an applicant is required to consider onsite 

storage for greater than six months.  Applicant Answer at 31; Tr. at 95 (Price).  Because the 

Board accepted a basis that was not proffered in the initial Petition and that is not adequate to 

support the admissibility of this contention, the Board’s conclusion that SAFETY-1 satisfies the 

requirements of 10 .F.R. § 2.309(f)(1)(ii) is erroneous.   
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CONCLUSION 

 For the reasons set forth above, the Board erred in determining that SAFETY-1 is an 

admissible contention of omission.  Therefore, the Staff respectfully requests that the 

Commission reverse the Board’s decision to admit this contention and wholly dismiss the 

Petition for Intervention.   

      Respectfully submitted, 

      /Signed (electronically) by/ 
      Ann P. Hodgdon 

Counsel for NRC staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-1587 
Ann.Hodgdon@nrc.gov 

 
      Executed in accordance with 10 CFR § 2.304(d) 

 Jessica A. Bielecki 
 Counsel for NRC staff 
 U.S. Nuclear Regulatory Commission 
 Mail Stop O-15 D21 
 Washington, DC 20555-0001 
 (301) 415-1391 
 Jessica.Bielecki@nrc.gov 

Dated at Rockville, Maryland 
this 16th day of March, 2009 
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