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UNITED STATES OF AMERICA 

 NUCLEAR REGULATORY COMMISSION 
 

BEFORE THE COMMISSION 

 
In the Matter of ) 
 ) 
SOUTH CAROLINA ELECTRIC AND GAS ) 
COMPANY )   
 ) Docket Nos. 52-027 and 52-028 
(Virgil C. Summer Nuclear Station,  ) 
Units 2 and 3) )  

 

NRC STAFF BRIEF IN OPPOSITION TO WOJCICKI APPEAL OF LBP-09-2 

INTRODUCTION 

            Pursuant to 10 C.F.R. § 2.311(a), the staff of the Nuclear Regulatory Commission (Staff) 

hereby files a brief in opposition to Mr. Joseph Wojcicki’s Notice of Appeal and Appeal Brief 

(Wojcicki Appeal),1 in which he appeals the Atomic Safety and Licensing Board’s (Board’s) 

decision in South Carolina Electric & Gas Co. & South Carolina Public Service Authority (Also 

Referred to as Santee Cooper) (Virgil C. Summer Nuclear Station, Units 2 and 3), LBP-09-2, 69 

NRC __ (Feb. 18, 2009) (slip op.) (hereinafter “Summer Order”).  This decision, among other 

things, concluded that Mr. Wojcicki’s intervention petition (Wojcicki Petition) failed to comply 

with the standing and contention admissibility requirements of 10 C.F.R. § 2.309.   As discussed 

below, the Board properly found that Mr. Wojcicki had not proffered an admissible contention.  

In addition, the Board did not commit an error of law or abuse of discretion when it concluded 

                                                 

1 Because the Notice of Appeal and Appeal Brief were submitted as one document with common 
pagination, the Staff will refer to the document as the “Wojcicki Appeal” and will cite to the pagination 
used by Mr. Wojcicki. 
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that Mr. Wojcicki had not established standing.  Accordingly, the Commission should affirm the 

Board’s Order denying the Wojcicki Petition. 

STATEMENT OF THE CASE 

 By letter dated March 27, 2008, South Carolina Electric and Gas Company (SCE&G or 

Applicant), acting for itself and as agent for the South Carolina Public Service Authority (also 

referred to as “Santee Cooper”) submitted a COL application (Summer COL application or 

COLA) for two AP1000 advanced passive pressurized water reactors (PWRs) to be located in 

Fairfield County, South Carolina.  The Federal Register notice of receipt and availability of the 

Summer COL application was published on July 9, 2008 (73 Fed. Reg. 39,339), and the 

Summer COL application was accepted for docketing on July 31, 2008.  The Federal Register 

notice of docketing was published on August 6, 2008 (73 Fed. Reg. 45,792), and the Federal 

Register notice of hearing (Hearing Notice) was published on October 10, 2008 

(73 Fed. Reg. 60,362).  

 On December 8, 2008, Mr. Wojcicki filed his intervention petition.  On January 2, 2009, 

the Staff and the Applicant filed answers to the Wojcicki Petition (“Staff Answer” and “Applicant 

Answer”), both of which argued that the petition should be denied.  On January 8, 2009, Mr. 

Wojcicki submitted a Reply to the Answer.2  On February 18, 2009, the Atomic Safety and 

Licensing Board issued LBP-09-2, which is now being appealed by Mr. Wojcicki.3 

                                                 

2 In response to Mr. Wojcicki’s January 7 reply, the Applicant filed a “Motion to Strike Portions of 
Mr. Wojcicki’s Reply” on January 16, 2009.  Thereafter, On January 21, 2009, Mr. Wojcicki filed a 
response to the Applicant’s motion to strike, which he labeled “The Joseph Wojcicki’s Motion To Deny 
South Carolina Electric & Gas Company’s Motion to Strike Portions of Joseph Wojcicki’s Reply.”  In    
LBP-09-2, the Board denied as moot both the Applicant’s motion to strike and Mr. Wojcicki’s response.   

3 On March 3, 2009, the Board issued an Order “Regarding Mr. Wojcicki’s February 27, 2009 
Filing; Notice of Termination of Proceeding.”  The Board stated it had received Mr. Wojcicki’s appeal of 
LBP-09-2 and that LBP-09-2 “had the substantive effect of terminating the Virgil C. Summer combined 
license proceeding before this Board.”  The March 3, 2009, Order stated that the Board no longer had 
(continued. . .) 
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STATEMENT OF THE ISSUES 

 The issue presented is whether the Board wrongly denied Mr. Wojcicki’s intervention 

petition.  Successful intervention requires both a demonstration of standing and the submission 

of an admissible contention.  The Board’s decision, therefore, would be incorrect only if it 

committed an error of law or abuse of discretion in both its standing and contention admissibility 

determinations such that the Wojcicki Petition should have been granted.      

LEGAL STANDARDS 

I. Legal Standards for Review of a Board Order Denying a Petition to Intervene 
 
 Pursuant to 10 C.F.R. § 2.311(b), “An order denying a petition to intervene and/or 

request for a hearing is appealable by the requestor/petitioner on the question as to whether the 

request and/or petition should have been granted.”  Because the Wojcicki Petition was wholly 

denied, this is an appeal as of right pursuant to 10 C.F.R. § 2.311(b).  Appeals, and answers to 

appeals, under 10 C.F.R. § 2.311 must meet the requirements of § 2.311(a), which incorporates 

the requirements of 10 C.F.R. § 2.341(c)(2) for the briefs submitted by the parties. 

 The legal standards applicable to the Commission's review of the Board's rulings are set 

forth in Commission adjudicatory decisions.  These decisions state that the Commission will 

                                                                                                                                                          

(. . .continued) 

jurisdiction over the Summer proceeding and that the proper venue for the appeal is before the 
Commission.   
   The Staff assumes that the Board’s March 3, 2009, Order is based on the fact that Mr. Wojcicki’s 
pleading is captioned “Before Administrative Judges.”  However, given that Mr. Wojcicki is a pro se 
petitioner and that he cites to 10 CFR § 2.311 and labels his filing as “Notice of Appeal and Supporting 
Brief,” the NRC staff is treating Mr. Wojcicki’s filing as an appeal before the Commission.   
 In response to the Board’s March 3, 2009, Order, Mr. Wojcicki filed a “Motion for 
Reconsideration” before the Board on March 6, 2009, requesting that the Board reconsider its March 3, 
2009, Order, as well as LBP-09-2.  The Staff will respond to Mr. Wojcicki’s filing, as appropriate, before 
the Board. 
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give substantial deference to the Boards’ determinations on threshold issues and will regularly 

affirm Board decisions on issues of contention admissibility where the appeal fails to point to an 

error of law or abuse of discretion. See AmerGen Energy Company, LLC, (Oyster Creek 

Nuclear Generating Station), CLI-06-24, 64 NRC 111, 121 (2006) (citing USEC Inc. (American 

Centrifuge Plant), CLI-06-09, 63 NRC 433, 439 n.32 (2006)).  Similarly, Board standing 

determinations are generally subject to deferential review and will not be overturned absent 

error of law or abuse of discretion. See International Uranium (USA) Corp. (White Mesa 

Uranium Mill), CLI-01-18, 54 NRC 27, 31 (2001). 

A petitioner appealing a Board’s denial of intervention “’bears the responsibility of clearly 

identifying the errors in the decision below and ensuring that its brief contains sufficient 

information and cogent argument to alert the other parties and the Commission to the precise 

nature of and support for the appellant’s claims.’”  Dominion Nuclear Conn., Inc. (Millstone 

Nuclear Power Stations, Units 2 and 3), CLI-04-36, 60 NRC 631, 639 n.25 (2004) (quoting 

Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC 

285, 297 (1994)).  The Commission applied this principle in Millstone to reject on appeal 

“general arguments” that failed to “come to grips with the Board’s reasons for rejecting” the 

contention.  Millstone, CLI-04-36, 60 NRC at 639. 

II. Legal Standards for Intervention Petitions 

A. Standing to Intervene 

In accordance with the Commission’s Rules of Practice:4  

[a]ny person whose interest may be affected by a proceeding and who 
desires to participate as a party must file a written request for hearing or 

                                                 

4 See “Rules of Practice for Domestic Licensing Proceedings and Issuance of Orders,” 10 C.F.R. 
Part 2. 
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petition for leave to intervene and a specification of the contentions that 
the person seeks to have litigated in the hearing. 

 
10 C.F.R. § 2.309(a). The regulations further provide that the Licensing Board: 

will grant the [petition] if it determines that the [petitioner] has standing 
under the provisions of [10 C.F.R. § 2.309(d)] and has proposed at least 
one admissible contention that meets the requirements of [10 C.F.R. 
§ 2.309(f)].  

 
Id. 

 
Under the general standing requirements, an intervention petition must state: 

(i)  The name, address and telephone number of the requestor or petitioner; 

(ii) The nature of the requestor's/petitioner's right under the [Atomic Energy Act of 
1954, as amended (Act)] to be made a party to the proceeding; 

(iii) The nature and extent of the requestor's/petitioner's property, financial or 
other interest in the proceeding; and  

(iv) The possible effect of any decision or order that may be issued in the 
proceeding on the requestor's/petitioner's interest.  

10 C.F.R. § 2.309(d)(1).   

 As the Commission has observed: 

[a]t the heart of the standing inquiry is whether the petitioner has “alleged 
such a personal stake in the outcome of the controversy” as to 
demonstrate that a concrete adverseness exists which will sharpen the 
presentation of issues.  

 
Sequoyah Fuels Corp. and Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 71 

(1994) (citing Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 72 (1978), and 

quoting Baker v. Carr, 369 U.S. 186, 204 (1962)).   

To demonstrate such a “personal stake,” the Commission applies 
contemporaneous judicial concepts of standing. Accordingly, petitioner must (1) 
allege an “injury in fact” that is (2) “fairly traceable to the challenged action” and (3) 
is “likely” to be “redressed by a favorable decision.”  

 
Sequoyah Fuels, 40 NRC at 71-72 (quoting Lujan v. Defenders of Wildlife, 112 S.Ct. 2130, 2136 

(1992) (citations and internal quotations omitted).  
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In reactor license proceedings, licensing boards have typically applied a “proximity” 

presumption to persons “who reside in or frequent the area within a 50-mile radius” of the plant 

in question. See, e.g., Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 

and 4), LBP-01-6, 53 NRC 138, 148 (2001).5  The Commission noted this practice with approval 

for cases involving the construction or operation of a nuclear reactor.  Fla. Power & Light Co. 

(St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989).  The 

proximity presumption establishes standing without the need to establish the elements of injury, 

causation, or redressability. Turkey Point, LBP-01-6, 53 NRC at 150.  Because a COL 

application covers both construction and operation (see 10 C.F.R. § 52.1(a)), the proximity 

presumption would appear, in general, to apply to such applications.   

 B. Legal Requirements for Contention Admissibility 

 The legal requirements governing the admissibility of contentions are well established 

and are currently set forth in 10 C.F.R. § 2.309(f) of the Commission’s Rules of Practice.  

Section 2.309(f) provides: 

(1)  A request for hearing or petition for leave to intervene must set 
forth with particularity the contentions sought to be raised.  For 
each contention, the request or petition must: 

 
(i)  Provide a specific statement of the issue of law or fact to 

be raised or controverted; 
 

(ii) Provide a brief explanation of the basis for the  
contention; 
 

(iii)  Demonstrate that the issue raised in the contention is 
within the scope of the proceeding; 
 

                                                 

5 The Turkey Point decision summarizes the development of this doctrine.  See Turkey Point, 
LBP-01-6, 53 NRC at 147-48. 
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(iv)  Demonstrate that the issue raised in the contention is 
material to the findings the NRC must make to support the 
action that is involved in the proceeding; 
 

(v)  Provide a concise statement of the alleged facts or expert 
opinions which support the requestor’s/petitioner’s position 
on the issue and on which the petitioner intends to rely at 
hearing, together with references to the specific sources 
and documents on which the requestor/petitioner intends 
to rely to support its position on the issue;  
 

(vi)  In a proceeding other than one under 10 CFR 52.103, 
provide sufficient information to show that a genuine 
dispute exists with the applicant/licensee on a material 
issue of law or fact. This information must include 
references to specific portions of the application (including 
the applicant’s environmental report and safety report) that 
the petitioner disputes and the supporting reasons for each 
dispute, or, if the petitioner believes that the application 
fails to contain information on a relevant matter as required 
by law, the identification of each failure and the supporting 
reasons for the petitioner’s belief; and 

 *  *  * 
(2) Contentions must be based on documents or other information 

available at the time the petition is to be filed, such as the 
application, supporting safety analysis report, environmental 
report or other supporting document filed by an applicant or 
licensee, or otherwise available to a petitioner.  On issues arising 
under the National Environmental Policy Act, the petitioner shall 
file contentions based on the applicant’s environmental report. 

 
10 C.F.R. § 2.309(f)(1) and (2).  The Commission has emphasized that the rules on contention 

admissibility are “strict by design.”  Dominion Nuclear Connecticut, Inc. (Millstone Nuclear 

Power Station, Units 2 and 3), CLI-01-24, 54 NRC 349, 358 (2001), pet. for reconsideration 

denied, CLI-02-01, 55 NRC 1 (2002).  Failure to comply with any of these requirements is 

grounds for the dismissal of a contention.  Final Rule, “Changes to the Adjudicatory Process,” 

69 Fed. Reg. 2182, 2221 (Jan 14, 2004); see also Private Fuel Storage, L.L.C., CLI-99-10, 49 

NRC at 325; Ariz. Pub. Serv. Co. et al. (Palo Verde Nuclear Generating Station, Units 1, 2, and 

3), CLI-91-12, 34 NRC 149, 155-56 (1991).  “Mere ‘notice pleading’ does not suffice.”  Amergen 
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Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-06-24, 64 NRC 111, 119 

(2006). 

 These rules focus the hearing process on real disputes susceptible to resolution in an 

adjudication.  See Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 

49 NRC 328, 334 (1999).  For example, “a petitioner may not demand an adjudicatory hearing 

to attack generic NRC requirements or regulations or to express generalized grievances about 

NRC policies.”  Id.  NRC regulations do not allow a contention to attack a regulation unless the 

proponent requests a waiver from the Commission.  See 10 C.F.R. § 2.335; Entergy Nuclear 

Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), Entergy Nuclear Generation 

Co. (Pilgrim Nuclear Power Station), CLI-07-3, 65 NRC 13, 17-18 and n.15 (2007) (citing 

Millstone, CLI-01-24, 54 NRC at 364). 

DISCUSSION 

 The Board held that Mr. Wojcicki lacked standing and submitted no admissible 

contentions. See Summer Order, LBP-09-2, 69 NRC__(Feb. 18, 2009) (slip op. at 2).  In the 

instant appeal, Mr. Wojcicki offers several arguments for why the Board’s decision was 

erroneous.  None of these arguments point to an error of law or abuse of discretion, and as 

such, Mr. Wojcicki’s appeal should be denied.6 

                                                 

6 In addition to Mr. Wojcicki’s standing and contention arguments, he requests legal assistance in 
the intervention process:  “According to US NRC Citizen’s Guide et al, I do request legal support and 
guidance as a concerned US citizen and an intervenor.”  Wojcicki Appeal at 1 (emphasis in original). This 
request should be denied because “Congress has explicitly prohibited the NRC from paying the expenses 
of or otherwise compensating intervening in its proceedings.”  Detroit Edison Co. (Fermi Unit 3), CLI-09-
04, 69 NRC__ (Feb. 17, 2009) (slip op. at 2) (citing Pub.L. 102-377, Title V, § 502, 106 Stat. 1342 (Oct. 2, 
1992), 5 U.S.C. § 504 note).   
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I. The Board Correctly Ruled That Mr. Wojcicki Has No Standing to Intervene 

 In its Order, the Board rejected Mr. Wojcicki’s standing argument, concluding that 

“Joseph Wojcicki cannot be granted standing because he failed to address the NRC’s standing 

requirements in his petition.”  See Summer Order, LBP-09-2, 69 NRC __ (slip op. at 5).  The 

Staff agrees that Mr. Wojcicki entirely failed to address the NRC’s standing requirements in his 

Petition.  Mr. Wojcicki then attempted to cure this omission in his Reply.  The Board rejected this 

attempt, however, stating that a party cannot establish standing in a reply when that party did 

not previously establish standing in the intervention petition.  Id. (slip op. at 5 n.20). 

 In its Answer, the Staff recognized that Mr. Wojcicki did not address the NRC’s standing 

requirements in his Petition.  Staff Answer at 5-6.  Nor did Mr. Wojcicki attempt to establish 

standing based on his proximity to the Summer plant.  See Wojcicki Petition.  However, the Staff 

did notice that Mr. Wojcicki provided a West Columbia, SC, address in the signature block of his 

Petition that was within fifty miles of the proposed facility.  Staff Answer at 6.  The Staff stated 

that it would concede that Mr. Wojcicki had standing if he clarified that he, in fact, lived at the 

cited West Columbia address.  Id. at 6-7.  Mr. Wojcicki did, in fact, do this in his Reply.  See 

Wojcicki Reply at 2. 

 Licensing board standing determinations are subject to deferential review and generally 

will not be overturned absent error of law or abuse of discretion. See White Mesa, CLI-01-18, 54 

NRC at 31.  Here, the Board did not commit an error of law or abuse its discretion when it ruled 

that Mr. Wojcicki lacked standing to intervene in the proceeding.  Although the Staff would not 

have objected to proximity standing given the clarification provided in Mr. Wojcicki’s Reply, the 

Staff’s position was based on information in the Wojcicki Petition that was not part of any 

standing argument.  Licensing boards are not required to sift through the pleadings of parties to 

resolve arguments that the parties fail to make. See Pacific Gas and Elec. Co., (Diablo Canyon 

Nuclear Power Plant, Units 1 and 2), CLI-02-16, 55 NRC 317, 336-37 (2002).  In Diablo 
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Canyon, the Commission rejected the petitioner’s reliance on economic injury to assert standing 

since a showing of only economic injury is insufficient.  Diablo Canyon, 

 CLI-02-16, 55 NRC at 336-37.  In its analysis, the Commission also stated the following: 

CPUC does allude generally to safety in the separate “issues” portion of its 
petition.  But, as we have seen, CPUC's “interests” (i.e., standing) discussion is 
essentially silent on health and safety. The Commission is entitled to take 
CPUC's standing claim at face value. We cannot be expected “to sift through the 
parties' pleadings to uncover and resolve arguments not advanced by the 
litigants themselves.” 
   

Id. at 337 (quoting Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2), CLI-

99-4, 49 NRC 185, 194 (1999)) (internal footnote omitted).  In the instant case, the Board 

correctly concluded that deficiencies in standing arguments cannot be cured in a reply. 

Therefore, the Staff does not believe that the Board committed an error of law or abuse of 

discretion.   

II. The Board Correctly Ruled That Mr. Wojcicki Submitted No Admissible Contention 

The Board concluded that Mr. Wojcicki did not submit an admissible contention in his 

intervention petition.7  See Summer Order, LBP-09-2, 69 NRC__(Feb. 18, 2009) (slip op. at 5).  

Mr. Wojcicki’s arguments on appeal do not call this result into question.  In his Appeal, Mr. 

Wojcicki states that “[t]o eliminate the only one petition for intervene from the ‘public’ by this 

Order does not seem to fulfill NRC mission.”  Wojcicki Appeal at 1.  However, the NRC has an 

interest in orderly proceedings.   

In 1989, we raised the admission standards for contentions in an effort to  
obviate serious hearing delays caused in the past by poorly defined or  

                                                 

7 Although the word “contention” is used above to identify the issues raised in Mr. Wojcicki’s 
Petition, it is unclear to the Staff whether Mr. Wojcicki purports to submit a contention. The language 
reads as a narrative of his desire to change the location of the proposed Summer nuclear reactors and of 
his educational and professional background. Petition at 1. Mr. Wojcicki does not present a specific 
statement of issues of law or fact that are being raised. See 10 C.F.R. § 2.309(f)(1)(i).” See 
Staff Answer at 9.   
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supported contentions.  Prior to this rule revision, licensing boards had  
admitted and litigated numerous contentions that appeared to be based on 
little more than speculation. Consequently, [a]dmitted intervenors often had  
negligible knowledge of nuclear power issues and, in fact, no direct case to  
present, but instead attempted to unearth a case through cross-examination.  
Serious hearing delays - of months or years - occurred, as licensing boards  
admitted and then sifted through poorly defined or supported contentions. 
 

USEC, Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451, 455 (2006) (internal 

quotations and footnotes omitted).  The Commission has stated that only contentions that meet 

the NRC’s admissibility standards will be admitted.  Id. at 456.  Although Mr. Wojcicki correctly 

asserts that the NRC has an interest in public participation, another interest is maintaining the 

efficiency and efficacy of NRC proceedings.  “We are unwilling to convene costly and time-

consuming hearings ‘unless there is an issue that is appropriate for, and susceptible to, 

resolution in an NRC hearing.’” Id. at 456-57.  Therefore, because Mr. Wojcicki does not identify 

any errors of law or abuse of Board discretion, his Appeal on this issue must be denied.  See 

Oyster Creek, CLI-06-24, 64 NRC at 121 (2006). 

 Mr. Wojcicki goes on to assert in paragraph 1.2 of his Appeal, that “[p]er requests from 

SCE&G and Staff (January 2, 2009), I have submitted on January 7, 2009, . . . extended 

materials . . . There were also detailed indications of my standing and a contention admissibility 

confirming statements from my Petition.”  Wojcicki Appeal at 2 (alteration in original).  These 

new materials are inadmissible, however, because all arguments and documentary support 

must be cited in the original petition.   

It is well established in NRC proceedings that a reply cannot expand the  
scope of the arguments set forth in the original hearing request . . . .  While a 
petitioner need not introduce at the contention phase every document on  
which it will rely in a hearing, if the contention as originally pled did not  
cite adequate documentary support, a petitioner cannot remediate the  
deficiency by introducing in the reply documents that were available to it  
during the time frame for initially filing contentions. Allowing new claims in  
a reply not only would defeat the contention-filing deadline, but would unfairly  
deprive other participants of an opportunity to rebut the new claims. 
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Nuclear Mgmt. Co., LLC (Palisades Nuclear Plant), CLI-06-17, 63 NRC 727, 732 (2006).  

Petitioner cannot rely on additional documents not submitted in the original petition to bolster his 

argument.  In addition, contrary to what Mr. Wojcicki asserts, the Staff did not request that the 

petitioner submit additional materials relating to contentions after the filing of his intervention 

petition.  Moreover, if a petitioner wishes to make additions to his or her original intervention 

petition after the filing deadline, he or she must comply with the late-filed contention 

requirements of 10 C.F.R. § 2.309(c) and (f)(2).  As Mr. Wojcicki does not attempt to meet any 

of these requirements, his materials are inadmissible.  Nor does he point to an error of law or 

abuse of discretion.  Thus, Mr. Wojcicki’s appeal on this issue must be denied.     

 Further, in paragraph 2.1 of Mr. Wojcicki’s appeal, he claims that he was misled about 

the filing deadline: 

I could not receive legal assistance from NRC, and as a result of misleading 
dates by ORS panel, I was misled about the final date for entering Petition to 
intervene in NSC [sic]. Just a few days before this date I got the proper 
information. See my Request for Help (dated December 4 and submitted to NRC 
on January 7). 
 

Wojcicki Appeal at 3.  Mr. Wojcicki made a similar claim in his Reply and pointed to his Reply 

Exhibit AOL-01 (dated December 4, 2008, on page 5 but dated November 10, 2008, on page 4), 

which appears to be a filing by Mr. Wojcicki before the South Carolina Public Service 

Commission.  See Reply at 2 (citing Ex. AOL-01).  The Staff does not see how Exhibit AOL-01 

shows that Mr. Wojcicki was in any way misled, and Mr. Wojcicki does not offer any explanation.  

In Exhibit AOL-01, Mr. Wojcicki demonstrates awareness of the looming NRC filing deadline.  

See Ex. AOL-01 at 5.  In his intervention petition, Mr. Wojcicki correctly stated that the filing 

deadline was December 9, and his petition was submitted a day early.  See Wojcicki Petition at 
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1.8  Furthermore, it is well established that publication of the Hearing Notice in the Federal 

Register is deemed to be constructive notice to all interested parties.  Once notice is published, 

a party or potential intervenor may not claim ignorance of the contents of the notice, including 

time limits.  See Sequoyah Fuels Corp., (Gore, Oklahoma Site), LBP-03-24, 58 NRC 383, 389 

(2003), aff’d, CLI-04-2, 59 NRC 5 (2004).  Therefore, Mr. Wojcicki’s assertion that he was 

misled as to time limits is without merit.   

 Mr. Wojcicki also asserts that he “had enormous stress in the preparation of the petition” 

and was busy with other matters.  Wojcicki Appeal at 3.  However, he did not request an 

extension of the deadline to file his petition.   The Staff also does not believe that the reasons 

given by Mr. Wojcicki would have merited an extension of time, especially since he was able to 

file a day early.  See 10 C.F.R. § 2.307. 

 Finally, Mr. Wojcicki seems to be under the impression that if he is not admitted as a 

party to this proceeding, the Commission has approved, or will necessarily approve, the 

Applicant’s COL application.  See Wojcicki Appeal at 3.  However, the Staff and the 

Commission review applications for combined licenses independent of whether contentions on 

these applications are admitted by the Board.   

 Mr. Wojcicki has submitted no admissible contentions and the Board’s rulings should be 

upheld. 

                                                 

8 Although his petition is dated December 7, 2008, it was filed on December 8, 2008. 
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CONCLUSION 

 Mr. Wojcicki does not point to any legal errors or abuse of discretion in the Board’s 

standing or contention admissibility determinations.  Accordingly, the Wojcicki Appeal should be 

denied in its entirety. 

 

Respectfully submitted, 

/Signed (electronically) by/ 
Michael A. Spencer 
Counsel for NRC staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-4073 
Michael.Spencer@nrc.gov 
 
/Executed in accord with 10 CFR 2.304(d)/ 
Laura R. Goldin 
Counsel for NRC staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
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