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March 6, 2009 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
 

In the Matter of: 
 
CROW BUTTE RESOURCES, INC. 
 
(License Renewal) 

) 
) 
) 
) 
) 

Docket No. 40-8943 
 
ASLBP No. 08-867-02-OLA-BD01 

 
APPLICANT’S RESPONSE TO MOTION  

REGARDING PERPETUATION OF TESTIMONY 

  In accordance with 10 C.F.R. § 2.323(c), Crow Butte Resources, Inc. (“Crow 

Butte” or “Applicant”) hereby responds to the “Intervenors’ Motion Re: Perpetuation of 

Testimony,” dated February 26, 2009 (“Motion”).  In that motion, the Intervenors request that 

the Board issue an Order: (1) authorizing the perpetuation of testimony of Aloysius Weasel Bear 

as described in Rule 27 of the Federal Rules of Civil Procedures (“FRCP”); (2) allowing relevant 

portions of a deposition of Mr. Weasel Bear to be submitted in this proceeding at the appropriate 

time; (3) waiving, to the extent applicable, the notice and service requirements of FRCP Rule 4; 

(4) modifying the NRC’s rules of cross-examination in 10 C.F.R. Part 2; and (5) addressing any 

matters that the Board finds to be necessary or appropriate.   

  As the Intervenors noted in their motion, the Federal Rules of Civil Procedure are 

not directly applicable to NRC proceedings.  Rather, they may be used as guidance where 

appropriate.  Here, application of FRCP Rule 27 is neither permitted nor necessary to accomplish 

Intervenors’ objectives.  This proceeding is governed by the NRC’s Rules of Practice in 10 

C.F.R. Part 2, Subpart L, which prohibit discovery other than mandatory disclosures.  See 10 

C.F.R. § 2.336(g) (“The disclosures required by this section constitute the sole discovery 
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permitted for NRC proceedings under this part unless there is further provision for discovery 

under the specific subpart under which the hearing will be conducted or unless the Commission 

provides otherwise in a specific proceeding.”).  However, the NRC’s rules are sufficiently 

flexible to permit preservation of testimony in extraordinary circumstance through other means, 

such as through an exchange of written materials. 

  On March 4, 2009, a telephone conference was held in this proceeding to discuss 

the Intervenors’ motion.  After some discussion, the parties agreed to work together to arrive at 

mutually acceptable timelines for the submission of written testimony, questions from other 

parties, responses thereto, and any additional related filings.  Accordingly, Crow Butte does not 

oppose the motion to the extent that it is limited to an exchange of written testimony.  By 

agreeing to a process for preserving Mr. Weasel Bear’s testimony, Crow Butte does not waive its 

right to object to the relevance or admissibility of any testimony at the appropriate time.  This 

could include an objection based on the absence of any disclosures related to issues within the 

scope of Mr. Weasel’s testimony.  Also, depending on the scope of the testimony, the lack of 

disclosures could prevent Crow Butte from effectively questioning Mr. Weasel Bear.   

  Subject to the foregoing limitations, Crow Butte has no objection to preservation 

of Mr. Weasel Bear’s testimony through an exchange of written submissions. 

       Respectfully submitted, 

    /s/ signed electronically by                 
 Tyson R. Smith 
 Winston & Strawn LLP 
 101 California St. 
 San Francisco, CA  94111 
 

COUNSEL FOR CROW BUTTE 
RESOURCES, INC. 

Dated at San Francisco, California 
this 6th day of March 2009 
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CERTIFICATE OF SERVICE 

  I hereby certify that copies of “APPLICANT’S RESPONSE TO MOTION 
REGARDING PERPETUATION OF TESTIMONY” in the captioned proceeding have been 
served via the Electronic Information Exchange (“EIE”) this 6th day of March 2009, which to 
the best of my knowledge resulted in transmittal of the foregoing to those on the EIE Service List 
for the captioned proceeding. 

 
 
 
 
 
 /s/ signed electronically by                 
 
 Tyson R. Smith 
 Winston & Strawn LLP 
 101 California St. 
 San Francisco, CA  94111-5894 

 
COUNSEL FOR CROW BUTTE 
RESOURCES, INC. 
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