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TIMBISHA SHOSHONE YUCCA MOUNTAIN OVERSIGHT PROGRAM
NON-PROFIT CORPORATION’S
CORRECTED MOTION FOR LEAVE TO FILE ITS
AMENDED PETITION TO INTERVENE AS A FULL PARTY

In accordance with 10 C.F.R. §§ 2.309(f)(2) and 2.309(¢c)(1), and the Atomic Safety and
Licensing Board’s January 29, 2009 Case Management Order, the Timbisha Shoshone Yucca
Mountain Oversight Program Non-Profit Corporation (“TOP”)' requests leave to file an
Amended Petition to Intervene as a Full Party (“Amended Petition™). TOP seeks leave to file the
Amended Petition only if the Licensing Board determines that TOP’s original Petition to
Intervene (the “Original Petition™) and its February 24, 2009, Reply in Support of Its Petition to
Intervene (“Reply”), together, fail to state at least one admissible contention. TOP maintains that
its Original Petition states at least one admissible contention. However, in the event the
Licensing Board ultimately disagrees, TOP does not want to wait for a decision on the Original

Petition before filing this Motion should its waiting result in any delay in these proceedings.

! Throughout this Motion, to avoid confusion, the Timbisha Shoshone Yucca Mountain Oversight Program Non-
Profit Corporation uses “TOP” to refer to itself; the term “Timbisha” or “Tribe” to refer generically to the Timbisha
Shoshone Tribe; and “TIM” to refer to the individuals purporting to represent the Tribe in this proceeding through
its own December 22, 2008 Petition to Intervene. The use here of the acronyms TOP and TIM are consistent with
those acronyms, first used by the NRC Staff in its Answer to Intervention Petitions, to distinguish the two Petitions
to Intervene filed on behalf of the Timbisha.



Accordingly, TOP files this motion now so that it will not be prevented from participating as a
full party should the Licensing Board conclude that its Original Petition is flawed.

TOP’s proposed Amended Petition, which is filed simultaneously with this Motion,
narrows the scope of the issues presented in TOP’s Original Petition and includes additional facts
and information that support TOP’s contentions and that are critical in both (1) establishing a full
and complete record in this proceeding and (2) securing the integrity and soundness of the
Licensing Board’s decision on the Department of Energy’s (“DOE”) License Application for
Geological Repository at Yucca Mountain (“License Application”). This Motion for Leave to
File Its Amended Petition (the “Motion”) should be granted on either of two grounds. First, the
Licensing Board should conclude that TOP’s Amended Petition is admissible under 10 C.F.R.

§ 2.309()(2) as a timely amendment based on information that was not previously available and
is materially distinct from the information that was available. Alternatively, if the Licensing
Board deems the Amended Petition untimely, it nonetheless should grant leave to file the
Amended Petition because those factors it is required to consider in its decision, which are
delineated in 10 C.F.R. § 2.309(c)(1), weigh in favor of granting the Motion.

The Amended Petition differs substantively from the Original Petition in three ways. It
(1) eliminates two of the contentions stated in the Original Petition; (2) amends the remaining
original contention on the environmental consequences of DOE’s proposed geologic repository
by expanding upon the facts and information that support the contention; and (3) adds a related
but separate contention that DOE has breached a duty to consult with the Timbisha Shoshone
Tribe.” The same facts that support the amended environmental contention also support the new

contention added to the Amended Petition, and include declarations and affidavits of Tribal

? See, generally, Amended Petition, filed simultaneously with this Motion.



Elders and an expert on Timbisha culture. These declarations and affidavits describe the
Timbisha’s cultural, historic, religious and other interests in, and practices requiring, the purity
of the springs in Death Valley, California (the Timbisha’s homeland), and establish that those
interests will be adversely impacted as a result of the environmental consequences flowing from
the geologic repository at Yucca Mountain. This critical information first became available in
the past two weeks: the information is not included in the documents previously available to
TOP and submitted to the Licensing Support Network (“LSN”).

Not only has TOP filed its Amended Petition as soon as practicable after obtaining the
supplementary information, but this Licensing Board must consider the supplementary
information because, without it, its decision will be based on incomplete information and will be
voidable due to the DOE’s failure to comply with its legal obligations to the Timbisha. The
National Environmental Protection Act (“NEPA”) and other applicable federal regulations
require DOE and the U.S. Nuclear Regulatory Commission (the “Commission”) to consider a//
pertinent information related to the environmental consequences of approving the license to
operate the proposed geologic repository. In addition, Executive mandates, DOE’s federal trust
responsibility, and DOE’s own policies demand that it consult with the Timbisha on the cultural,
historic, religious and other impacts of the proposed geologic repository. As shown through the
Tribal Elders’ declarations and affidavits, DOE utterly failed to comply with its obligations, even
though by its own acknowledgement in the environmental impact statements it was aware that
operation of the geologic repository could contaminate the Death Valley springs that the

Timbisha hold sacred and that are central to its culture, history, and religion.



ARGUMENT
1. INTRODUCTION.

This license application proceeding promises to last many years and it now is only in its
infancy. Indeed, the Commission has noted that the proceeding “has the potential to be one of
the most expansive and complex adjudicatory proceedings in agency history.”> DOE filed its
license application on June 3, 2008, just eight months ago. In response to the Commission’s
October 22, 2008 notice of hearing of the DOE’s application, TOP filed its Petition to Intervene
as an Affected Indian Tribe (“AIT”) on December 22, 2008. On January 15 and February 9,
2009, DOE and NRC Staff, respectively, filed their Answers, including an opposition to TOP’s
contentions. The Atomic Safety and Licensing Board (“Licensing Board’’) will hold the first
prehearing conference on March 12, 2009." Although several other potential parties filed
petitions to intervene, the Timbisha is the only AIT seeking intervention.’

In the Original Petition, TOP alleged three admissible contentions, all of which DOE and
NRC Staff contest. The NRC Staff refers to TOP’s contentions as TOP-MISC-001 (relating to
the DOE’s rights to the land on which the geologic repository operations area (“GROA”) is
located); TOP-MISC-002 (relating to whether DOE can obtain the proper water rights within the
GROA); and TOP-MISC-003 (relating to the post-closure cultural impacts on the Timbisha). In
its Reply, TOP explains that while it reserves its right to raise any proper contention, it currently
is no longer pursuing the contentions identified by NRC Staff as TOP-MISC-001 and TOP-

MISC-002. TOP also responds to DOE’s and NRC Staff’s arguments on TOP-MISC-003

> Memorandum and Order (CLI-08-18), filed August 13, 2008.
4 Notice of Conference Call, filed February 10, 2009.

> A separate entity, TIM, also claims to represent the Timbisha and filed a petition to intervene as a full party.
(Timbisha Shoshone Tribe’s Petition for Leave to Intervene in the Hearing, filed December 22, 2008.) It is assumed
for purposes of this motion that TOP is the Timbisha’s representative. It is not necessary for purposes here to
discuss the merits of TIM’s claim of representing the Timbisha.



(renamed TOP-NEPA-001 in the accompanying Amended Petition). In so doing, TOP provided
additional factual support essential to ensuring the creation of a full and complete record for this
proceeding and that, therefore, must be considered by the Licensing Board. In the event the
Licensing Board believes an amended contention is necessary to include these additional
materials in the record, TOP seeks leave through this Motion.

The materials submitted in support of TOP’s amended contention, TOP-NEPA-001,
supplement the substance covered by TOP’s original contention on the post-closure impacts of
the proposed geologic repository on the Timbisha’s culture, history, and religion. This same
information also supports TOP’s new contention, identified in the Amended Petition as TOP-
MISC-001, which addresses DOE’s failure to satisfy its obligations to the Timbisha. Among the
supplementary materials underlying both contentions are declarations or affidavits from three
Tribal Elders—Joe Kennedy, Barbara Durham, and Pauline Esteves—and from Timbisha
cultural expert Professor Catherine Fowler. The common thread running through the
declarations and affidavits is the importance to the Timbisha of the purity of the springs that run
in and around Death Valley, California—part of the Timbisha’s homeland and into which
contaminated water could flow from the proposed geologic repository—and the adverse impacts
that contamination of those springs will have on Timbisha’s interests.®

All agree that contamination of the springs will harm the Timbisha. As Dr. Fowler

explains, contamination of the springs will be “disrespectful to the Tribe’s cultural heritage, their

® LSN #: TOP000000012, February 21, 2009 Declaration of Catherine S. Fowler, referred to in TOP’s Amended
Petition, filed March 4, 2009, (“Fowler Decl.”) at 9 5-14; LSN #: TOP000000010, February 21, 2009 Declaration
of Barbara Durham, referred to in TOP’s Amended Petition, filed March 4, 2009, (“Durham Decl.”) at Y 3-8; LSN
#: TOP000000011, February 21, 2009 Declaration of Pauline Esteves, referred to in TOP’s Amended Petition, filed
March 4, 2009, (“Esteves Decl.”) at § 3-10; March 3, 2009 Affidavit of Joe Kennedy, Attachment 1 to Amended
Petition (“Kennedy Aff.”).



ancestors, and their religious beliefs.”” The Tribal Elders agree. As Ms. Durham, Tribal Historic
Preservation Officer, states:

[T]o the Timbisha Shoshone, water is life. . . . If the Yucca

Mountain repository is built and causes contamination of our

springs, it will greatly insult our cultural heritage, our ancestors,

and our religious beliefs. [t will destroy the spiritual and

medicinal significance to the Timbisha Shoshone of the spring

waters and the plants that grow near them that are central to our
culture and who we are as a people.®

Similarly, Ms. Esteves explains that the springs at Death Valley “have been at the center of [the
Timbisha’s] culture” and that, to the Timbisha, contamination of the springs would be the
equivalent of robbing Mother Earth.” If the springs are contaminated, “the water and the plants
that grow around them would be useless to [the Timbisha] for medicinal purposes” and the water
would no longer hold spiritual healing powers for the Timbisha.'” In addition, the springs are
crucial components of a host of tribal ceremonies.!’ Specifically, it would be a “tremendous
insult” to the Timbisha if the dancing grounds around the springs were contaminated.'

TOP has supplemented the record with this information as soon as practicable. As
explained by Joe Kennedy, Tribal Chairman, DOE failed to provide funding for this Proceeding
to the Timbisha until October 2008, nearly 15 months after the Timbisha was granted AIT

status.”” And even then TOP could not access the funds for an extended period of time because

" Fowler Decl. at 9 13.

¥ Durham Decl. at 99 4, 7 (emphasis added).
? Esteves Decl. at 9 4, 5.

1d at996,7.

" Id. at 99 8-10.

2 1d. at 7 10.

1 Kennedy Aff. at 112; LSN #: TBS000000002, Amended Petition Seeking Determination of Affected Indian Tribe
Status Under the Nuclear Waste Policy Act, July 29, 2007, at 1-4.



certain Tribal members—the individuals filing TIM’s Pettion—froze the bank account in which
the funds were deposited."*

TOP previously provided to DOE information that it had available on the cultural impacts
on the Timbisha. But, in direct contravention of its obligations under federal law, DOE failed to
address these cultural impacts in its environmental impact statements related to the geologic
repository.”” Ms. Durham’s Declaration makes clear that DOE has never even visited the Death
Valley area to consult with the Timbisha on the geologic repository’s potential impacts to the
springs.'® DOE’s failure to consult with the Timbisha violates federal statutes, Executive branch
mandates, and DOE’s own policy regarding consultation with Indian tribes. Moreover, this
failure leaves the Licensing Board with insufficient information and analyses upon which to
make a ruling on the license application.

As discussed in more detail in TOP’s Reply and the Amended Petition, federal law—
including NEPA—requires DOE to analyze and consider the geologic repository’s post-closure
cultural impacts. NEPA and the regulations implementing NEPA clearly provide that DOE and
the Licensing Board must analyze all pertinent information related to the environmental
consequences of a project.'” To satisfy the requirements under and to properly implement NEPA
procedures and policies, the Licensing Board must have before it the views of those members of
the public that will suffer environmental impacts from the DOE’s proposed actions. See 40

C.F.R. §§1500.1, 1500.2, 51.71(b). The Licensing Board must also ensure that DOE has

' Kennedy Decl. at  13.

13 See LSN #: DEN001593669, Final Supplemental Environmental Impact Statement for a Geologic Repository for
the Disposal of Spent Nuclear Fuel and High-Level Radioactive Waste at Yucca Mountain, Nye County, Nevada,
June 1, 2008; LSN #: DOE2002073507, Final Environmental Impact Statement for a Geological Repository for the
Disposal of Spent Nuclear Fuel and High-level Radioactive Waste at Yucca Mountain, Nye County, Nevada, Feb. 1,
2002.

' Durham Decl. at q 8.
17 See Reply at 7-12, 22-27, 35-38; Amended Petition at 18-32.



included in the environmental impact statements supporting its license application “evidence”
that it has “made the necessary environmental analyses.” 10 C.F.R. § 1500.2(b); see also 10
C.F.R. § 51.71(b) (requiring EIS to include “analysis of significant problems and objections
raised . . . by any affected Indian tribe”). DOE has not complied with these requirements.

DOE also has failed to comply with its obligation to consult with the Timbisha to ensure
consideration of its concerns and any objections to the proposed geologic repository pursuant to
the National Historic Preservation Act (“NHPA”), along with the Department’s trust
responsibility, Executive mandates, and its internal policies.'"® NHPA obligates DOE to consult
with native American tribes whose cultural interests may be affected by projects such as the
proposed geologic repository at issue here. See 42 U.S.C. §§ 4321 —4370d. DOE’s failure to
consult with the Timbisha will have important ramifications on the tribe’s culture and our
nation’s goal to preserve areas and items of great cultural and historic significance. For example,
the Timbisha believe the Furnace Springs Site is eligible for inclusion on the National Register
but that site has not been identified or evaluated as a National Historic site because DOE failed
to consult with the Timbisha, its Tribal Historic Preservation Officer, and Tribal Elders."”
Similarly, Executive Orders promulgated under President Clinton and reaffirmed by President
Bush, along with DOE’s own internal consultation policies, require DOE to ensure the protection
of cultural resources.”” The DOE’s failure to consult with the Timbisha violates its NHPA
obligations and its trust responsibility to the Tribe. 42 U.S.C. §§ 4321 to 4370d; see generally
40 C.F.R. §§ 1501.6, 1501.7; 16 U.S.C. §§ 470-470w-6; NEPA, Exec. Order 13175 (Nov. 6,

2000). The DOE’s failure can be remedied, in part, by allowing TOP the opportunity here to

18 See Reply at 4-12, 22-23, 31-39; Amended Petition at 34-42.
' Durham Decl. at 9 8.
0 Reply at 27-38; Amended Petition at 34-36.



present, as a full party, this critical information to the Licensing Board for inclusion in the
record.
2. TOP’s Amended Petition Is Admissible Under § 2.309(f)(2).

Leave may be granted to file new or amended contentions where the moving party shows:

(1) The information upon which the amended or new contention is
based was not previously available;

(i1) The information upon which the amended or new contention is
based is materially different than information previously available;
and

(ii1) The amended or new contention has been submitted in a
timely fashion based on the availability of the subsequent
information.

10 C.F.R. § 2.309(f)(2). TOP’s amended contention satisfies the three criteria.

A. “The amended or new contention has been submitted in a timely fashion
based on the availability of the subsequent information” [10 C.F.R.

§ 2.309(f)(2)(iii)].

The amended contention is timely. The Licensing Board’s Case Management Order #1
provides that new and amended contentions will be considered timely if filed within 30 days of
the petitioner’s receipt of the new information on which the contention is based.”' The new
information on which TOP bases its amended contention are the declarations and affidavits of an
expert of Timbisha culture and history, Professor Fowler, and three Tribal Elders, Mr. Kennedy,
Ms. Durham, and Ms. Esteves, all of which are dated February 21, 2009 or March 3, 2009.
These declarations describe the cultural significance to the Timbisha of the springs in and around
the area in which DOE proposes to operate the geologic repository, as well as the DOE’s failure
to consult with the Timbisha on the cultural impacts. Mr. Kennedy’s affidavit also explains the

circumstances surrounding the Timbisha’s lack of access to funds for analyzing the

2! Case Management Order #1, filed January 29, 2009.



environmental consequences of the proposed geologic repository. TOP has filed its Amended
Petition less than two weeks after finalizing the new information, well within the 30 day period
of time allotted by the Licensing Board.

B. “The information upon which the amended or new contention is based was
not previously available” [10 C.F.R. § 2.309(f)(2)(i)].

TOP raised in its original Petition a contention based on the cultural impacts of the
DOE’s proposed geologic repository. The amended and new contentions focus narrowly on a
particular aspect of those impacts and provide supplemental support that was not previously
available. The Amended Petition is, in many ways, simply a supplement to the original. See In
re Entergy Nuclear Vermont Yankee LLC, 62 NRC 813, 820 (2005) (ruling admissible amended
contention in which the petitioner “continued to pursue” the same issue that had been identified
in the original contention). The supporting declarations and affidavits, and their analyses in
support of the Amended Petition, became available only within the last few days.

Mindful of the schedule in place for this proceeding, TOP has not delayed the process of
compiling and preparing materials to support its contentions. Until recently, TOP has lacked
adequate financial resources to retain experts and prepare analyses.”” Although DOE granted the
Timbisha AIT status in July 2007, it was not until October 2008 that DOE provided funding to
TOP so that the Timbisha could retain counsel to represent it in this proceeding.”> Then, a
separate faction of the Timbisha froze the account in which DOE’s funds were maintained,

precluding for an extended period of time TOP’s access to these funds to prepare its

22 Kennedy Decl. 99 12-13.
BId at9q12.



contentions.?* It is for these reasons, not for the fault of TOP, that the information on which the
amended contention is based was not previously available.

C. “The information upon which the amended or new contention is based is
materially different than information previously available” [10 C.F.R. §

2.309(H)(2)(ii)].
Finally, the third factor of § 2.309(f)(2) is met. The Timbisha is the only tribe that has

been granted AIT status. And the declarations and other support on which the Amended Petition
relies are the only materials available representing the particular post-closure cultural impacts of
the Yucca Mountain repository or the cultural and historic interests of the Timbisha. Without
these materials, there is no information in the record on the cultural, historic, and religious
impacts to the Timbisha at the Death Valley springs. Accordingly, the new information is
undeniably materially different from the previously available information, satisfying the third
and final factor.

3. TOP’s Amended Petition Is Also Admissible Under § 2.309(c)(1).

In the event the Licensing Board decides that TOP’s Amended Petition is untimely, it is
still admissible pursuant to 10 C.F.R. § 2.309(c)(1). See In re Shaw Areva Mox Servs., 66 NRC
169 (2007) (untimely amended or new contentions evaluated by balancing factors delineated in
§ 2.309(c)(1)). Section 2.309(c)(1) provides that untimely contentions are admissible where the
balance of the following eight factors favors admission:

(1) Good cause, if any, for the failure to file on time;

(i1) The nature of the requestor’s/petitioner’s right under the Act to
be made a party to the proceeding;

(ii1) The nature and extent of the requestor’s/petitioner’s property,
financial or other interest in the proceeding;

*1d. at 9§ 13.



(iv) The possible effect of any order that may be entered in the
proceeding on the requestor’s/petitioner’s interest;

(v) The availability of other means whereby the
requestor’s/petitioner’s interest will be protected;

(vi) The extent to which the requestor’s/petitioner’s interests will
be represented by existing parties;

(vii) The extent to which the requestor’s/petitioner’s participation
will broaden the issues or delay the proceeding; and

(viii) The extent to which the requestor’s/petitioner’s participation
may reasonably be expected to assist in developing a sound record.

10 C.F.R. § 2.309(c)(1); In re Dominion Nuclear Connecticut, Inc., 62 NRC 56 (2005).

In this case, all eight factors weigh in favor of admission. And even if the Licensing
Board finds that the first factor weighs against admission because TOP has failed to show good
cause for not filing the supplementary materials with the original Petition, the balance of the
remaining factors favors admission of the Amended Petition.

A. “Good cause, if any, for the failure to file on time” (10
C.F.R. § 2.309(c)(1)(0)).

Good cause exists here. Although the Timbisha is an AIT, DOE failed to provide
funding to TOP for nearly 15 months, funding that would have allowed the Timbisha to hire
counsel and experts, and prepare analyses of the cultural impacts resulting from the Yucca
Mountain repository much earlier than it was able.”> TOP has filed this motion as soon as
practicable after it obtained full access to the resources to retain counsel and compile the
information on cultural impacts.*® Moreover, DOE will not be prejudiced if the Licensing Board

admits TOP’s Amended Petition. Although based on years of preparation, this proceeding began

» Kennedy Decl. at 9 12-13.

% See id.; see generally Fowler Decl.; Durham Decl.; Esteves Decl.; see also supra at p. 9.



only eight months ago. Indeed, DOE and NRC Staff filed their Answers less than a month ago,
and the parties have not yet even been identified.

But even if the Licensing Board finds there is no good cause for the delay, it should still
grant TOP’s Motion. Although this first factor carries great weight, the absence of good cause is
not dispositive. Dominion Nuclear, 62 NRC at 65; In re Nuclear Fuel Servs., Inc., 1 NRC 273
(1975). In Dominion Nuclear, the Licensing Board found admissible a petition to intervene filed
eight months after the deadline with no good cause because the balance of the remaining factors
weighed in favor of admission. 62 NRC at 62, 65; see also Nuclear Fuel Servs., 1 NRC 273
(deciding to entertain petition to intervene filed nine months after deadline). Here, TOP has filed
its Amended Petition only two months after the deadline. If this factor weighs against TOP, it is
only slightly against its favor.

B. “The nature of the requestor / petitioner’s right under the Act to be made a
party to the proceeding; the nature and extent of the requestor’s /
petitioner’s property, financial or other interest in the proceeding; and the
possible effect of any order that may be entered in the proceeding on the
requestor’s / petitioner’s interest” [10 C.F.R. § 2.309(c)(1)(ii), (iii), (iv)].

Factors 2, 3, and 4 favor admitting TOP’s Amended Petition. These three factors inquire
as to whether the petitioner has met the requirements of 10 C.F.R. § 2.309(f)(1) by
demonstrating standing and having submitted at least one admissible contention. Entergy, 62
NRC at 822; Dominion Nuclear, 62 NRC at 66. TOP’s Reply and the Amended Petition show
these factors are met. Those reasons are summarized here. First, the Timbisha has been granted
AIT status, which presumptively confers standing on TOP. Second, the Timbisha undeniably

have an interest in the proceeding. The DOE’s environmental impact statements concede that

contamination emanating from the repository will discharge into the Death Valley springs.”’ The

27 Final Supplemental Environmental Impact Statement for a Geologic Repository for the Disposal of Spent Nuclear
Fuel and High-Level Radioactive Waste at Yucca Mountain, Nye County, Nevada, DOE 2008,



Timbisha’s traditional homeland is in and around Death Valley, a geographic area downstream
from Yucca Mountain.® The purity of the springs is sacred to the Timbisha. “To the Timbisha,
water that emanates from springs in their traditional homeland is the lifeblood of the Earth.”*’
The Timbisha rely on springs to help grow medicinal plants, for spiritual healing, as a part of
ceremonies, and the contamination of those springs will have adverse impacts on Timbisha
cultural and historic interests.® Third, the Licensing Board’s order in this proceeding may have
the requisite effect on TOP’s interests because Timbisha’s cultural and spiritual practices may be
adversely affected by operation of the repository.”!

C. “The availability of other means whereby the requestor’s / petitioner’s
interest will be protected” [10 C.F.R. § 2.309(c)(1)(Vv)].

This factor strongly favors admitting TOP’s Amended Petition. TOP has no other means
of protecting the cultural and historic interests that will be severely impacted by the operation of
the proposed geologic repository, which DOE concedes will contaminate the Death Valley
springs. Also, DOE has failed to satisfy its statutory obligation to consult with the Timbisha
about the impacts at the Death Valley springs. TOP, therefore, cannot rely on the United States
government to protect its interests despite DOE’s obligation to do so.

D. “The extent to which the requestor’s / petitioner’s interests will be
represented by existing parties” [10 C.F.R. § 2.309(c)(1)(vi)].

LSN: DEN001593669; Final Environmental Impact Statement for a Geological Repository for the Disposal of Spent
Nuclear Fuel and High-level Radioactive Waste at Yucca Mountain, Nye County, Nevada, DOE 2002,
LSN: DOE 2002073507.

2 Declarations of Fowler, Durham, and Esteves.

¥ Fowler Decl. at § 7.

3% Fowler Decl. at §Y 6-14; Durham Decl. at 9 3-8; Esteves Decl. at ¢ 3-10.
3 See id.



This factor also strongly favors admission because there is no other party representing the
Timbisha’s interests.”> TOP is the only representative of the Timbisha. If TOP’s Amended
Petition is not admitted, the Timbisha’s cultural interests affected by DOE’s proposed geologic
repository will not be fully considered. This weighs in favor of admission not only because of
the significance to the Timbisha’s way of life, but Federal law—specifically, NEPA, the
regulations implementing NEPA, and the National Historic Preservation Act—requires
consideration of all relevant environmental consequences.

Several others have petitioned to intervene in this proceeding but there is no certainty that
any of the petitions will be granted. DOE opposes the intervention of all proposed parties. The
NRC Staff opposes all of the petitions except the State of Nevada’s and the County of Nye’s.
And even if other petitions to intervene are granted, the interests of others are decidedly not
representative of the Timbisha’s. Indeed, none of these other potential parties share TOP’s
cultural, historic, religious, and other interests in the Death Valley springs.

E. “The extent to which the requestor’s / petitioner’s participation will broaden
the issues or delay the proceeding” [10 C.F.R. § 2.309(c)(1)(vii)].

This factor weighs in favor of admitting TOP’s Amended Petition because its admission
will actually narrow the issues and expedite the proceeding. TOP’s original petition to intervene
identified the issue of the Timbisha’s cultural interests possibly implicated by operation of the
repository. That original contention, however, did not identify the same extensive factual
support that is included in the Amended Petition. As to the delay, this highly complex license
application proceeding is in its beginning stages. The parties have not been identified as of yet

and the first prehearing conference is not scheduled until March 12, 2009. Admission of the

32 See supra footnote 5.

3 See supra at pp. 8-9.



Amended Petition will have no effect on the proceeding’s schedule, especially considering that
TOP has narrowed the scope of its contentions and merely expanded the factual support for
them.

F. “The extent to which the requestor’s / petitioner’s participation may
reasonably be expected to assist in developing a sound record” [10 C.F.R. §
2.309(c)(1)(viii)].

Finally, this factor strongly supports admitting TOP’s Amended Petition for reasons
similar to those outlined in subsubsection D above. Full presentation and consideration of this
factual support is essential to a legitimate and legal decision by the Licensing Board on DOE’s
license application. Federal law requires the Licensing Board to consider a sound record.’* A
sound record in this proceeding necessarily includes the factual support added to TOP’s
Amended Petition. Significantly, without admitting the Amended Petition, that factual support
will not be included in the record and any decision based on the incomplete record by the
Licensing Board would be void.

4. Certification Under 10 C.F.R. § 2.323(b).

Pursuant to 10 C.F.R. § 2.323(b), counsel for TOP certifies that they have spoken with
counsel for DOE and NRC Staff in an attempt to resolve the issues raised in this motion, and that
the attempt was unsuccessful. DOE informed counsel for TOP that it opposes the Motion but
will respond once the motion is filed. Counsel for NRC Staff informed counsel for TOP that the
NRC Staff takes no position on the filing of this Motion but will respond to the motion after it is
submitted.

On February 27, 2009, counsel for TOP also notified all proposed parties to this

proceeding of its intention to file this Motion and asked that anyone who had objections to notify

3 See supra at pp. 6-8.



them at once. As of the date of this filing, four responded—Clark County, Nevada; Native

Community Action Council; Nye City, Nevada; and the State of Nevada—and none of them

oppose or object to TOP’s Motion. The State of Nevada also indicated that it takes no position

on who represents the Timbisha.

CONCLUSION

For all the aforementioned reasons, the Licensing Board should grant TOP leave to file

its Amended Petition to Intervene as a Full Party, either as a timely amendment under 10 C.F.R.

§ 2.309(f)(2) or an untimely amended petition under 10 C.F.R. § 2.309(c)(1).

Dated in Madison, WI
this 5th day of March, 2009.

Respectfully submitted,

Signed electronically by Douglas M. Poland

Arthur J. Harrington

Douglas M. Poland

Steven A. Heinzen

Counsel for the Timbisha Shoshone Yucca
Mountain Oversight Program Non-Profit
Corporation

GODFREY & KAHN, S.C.
One East Main St., Suite 500
P.O. Box 2719
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Telephone:  608-257-3911
Fax: 608-257-0609



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of:

U.S. DEPARTMENT OF ENERGY

(License Application for Geologic Repository

at Yucca Mountain)

Docket No. 63-001-HLW

ASLBP No. 09-876-HLW-CABO1
09-877-HLW-CABO02
09-878-HLW-CABO3

March 5, 2009

CERTIFICATE OF SERVICE

I hereby certify that copies of the Timbisha Shoshone Yucca Mountain Oversight
Program Non-Profit Corporation’s Corrected Motion for Leave to File Its Amended Petition to
Intervene as a Full Party, Amended Petition of the Timbisha Shoshone Yucca Mountain
Oversight Program Non-Profit Corporation to Intervene as a Full Party, and Affidavit of
Joe Kennedy (with Attachments A and B) in the above-captioned proceeding have been served on
the following persons this 5th day of March 2009, by Electronic Information Exchange.

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop-T-3 F23

Washington, D.C. 20555-0001

CAB 01

William J. Froehlich, Chair
Administrative Judge

E-mail: wifl@nrc.gov

Thomas S. Moore
Administrative Judge
E-mail: tsm2@nrc.gov

Richard E. Wardwell
Administrative Judge
E-mail: rew@nrc.gov

CAB 02

Michael M. Gibson, Chair
Administrative Judge
E-mail: mmg3@nrc.gov

Lawrence G. McDade
Administrative Judge
E-mail: Igm1@nrc.gov

Nicholas G. Trikouros
Administrative Judge

E-mail: ngt@nrc.gov

CAB 03

Paul S. Ryerson, Chair
Administrative Judge
E-mail: psrl@nrc.gov

Michael C. Farrar
Administrative Judge
E-mail: mcf@nrc.gov

Mark O. Barnett
Administrative Judge



E-mail: mobl@nrc.gov;
mark.barnett@nrc.gov




ASLBP (continued)

E. Roy Hawkens, Chief Admin. Judge
E-mail: erh@nrc.gov

Anthony C. Eitreim, Chief Counsel
E-mail: anthony.eitreim@nrc.gov
Daniel J. Graser, LSN Administrator
E-mail: djg2@nrc.gov

Anthony Baratta

E-mail: ajb5@nrc.gov

Andrew L. Bates

E-mail: alb@nrc.gov

G. Paul Bollwek, I1I

E-mail: gpb@nrc.gov

Lauren Bregman

E-mail: Irbl1@nrc.gov

Sara Culler

E-mail: sara.culler@nrc.gov
Deborah Davidson

E-mail: deborah.davidson@nrc.gov
Joseph Deucher

E-mail: jhd@nrc.gov

Don Frye

E-mail: dXf8@nrc.gov

Rebecca Giitter

E-mail: rll@nrc.gov

Nancy Greathead

E-mail: nancy.greathead@nrc.gov
Pat Hall

E-mail: pth@nrc.gov

Patricia Harich

E-mail: patricia.harich@nrc.gov
Emile Julian

E-mail: elj@nrc.gov;
emile.julian@nrc.gov

Zachary Kahn

E-mail: zxkl@nrc.gov

Erica LaPlante

E-mail: eall@nrc.gov

Linda Lewis

E-mail: linda.lewis@nrc.gov
David MclIntyre

E-mail: david.mcintyre@nrc.gov
Evangeline S. Ngbea

E-mail: esn@nrc.gov

Christine Pierpoint

E-mail: cmp@nrc.gov

Matthew Rotman

E-mail: matthew.rotman@nrc.gov
Tom Ryan

E-mail: tom.ryan@nrc.gov

Ivan Valenzuela

E-mail: ivan.valenzuela@nrc.gov
Andrew Welkie

E-mail: axw5@nrc.gov

Jack Whetstine

E-mail: jgw@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Commission
Mail Stop O-16 C1

Washington, D.C. 20555-0001

Hearing Docket

E-mail: hearingdocket@nrc.gov

U.S. Nuclear Regulatory Commission
Office of Comm. Appellate Adjudication
Mail Stop O-16 C1

Washington, DC 20555-0001

OCAA Mail Center

E-mail: ocaamail@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the General Counsel

Mail Stop O-15 D21

Washington, DC 20555-0001

OGC Mail Center

E-mail: ogcmailcenter@nrc.gov
Marian L. Zobler, Esq.

E-mail: mlz@nrc.gov

Mitzi A. Young, Esq.

E-mail: may@nrc.gov

Margaret J. Bupp, Esq.

E-mail: mjb5@nrc.gov

Daniel H. Fruchter, Esq.

E-mail: daniel.fruchter@nrc.gov
Daniel W. Lenehan, Esq.

E-mail: dwl2@nrc.gov

Kevin Roach, Esq.

E-mail: kevin.roach@nrc.gov
Andrea L. Silvia, Esq.

E-mail: alcl@nrc.gov

Karin Francis, Paralegal

E-mail: kxf4@nrc.gov

Joseph S. Gilman, Paralegal
E-mail: jsgl@nrc.gov




U.S. Department of Energy

Office of General Counsel

1551 Hillshire Drive

Las Vegas, NV 89134-6321

George W. Hellstrom, Esq.

E-mail: george.hellstrom@ymp.gov
Jocelyn M. Gutierrez, Esq.

E-mail: jocelyn.gutierrez@ymp.gov
Josephine L. Sommer, Paralegal

E-mail: josephine.sommer@ymp.gov

U.S. Department of Energy

Office of General Counsel

1000 Independence Avenue, S.W.
Washington, DC 20585

Martha S. Crosland, Esq.

E-mail: martha.crosland@hqg.doe.gov
Nicholas DiNunzio, Esq.

E-mail: nicholas.dinunzio@hq.doe.gov
Angela Kordyak, Esq.

E-mail: angela.kordyak@hg.doe.gov
James Bennett McRae

E-mail: ben.mcrae@hg.doe.gov
Christina Pak, Esq.

E-mail: christina.pak@hqg.doe.gov

For the U.S. Department of Energy
Office of Counsel

Naval Sea Systems Command
Nuclear Propulsion Program

1333 Isaac Hull Avenue S.E.
Washington Navy Yard, Building 197
Washington, DC 20376

Frank A. Putzu, Esq.

E-mail: frank.putzu@navy.mil

Nevada Attorney General
Bureau of Government Affairs
100 North Carson Street

Carson City, NV 89710

Marta Adams, Chief Deputy AG
E-mail: madams@ag.nv.gov

Egan, Fitzpatrick & Malsch, PLLC

12500 San Pedro Avenue, Suite 555

San Antonio, TX 78216

Charles J. Fitzpatrick, Esq.

E-mail: cfitzpatrick@nuclearlawyer.com
John W. Lawrence

E-mail: jlawrence@nuclearlawyer.com
Laurie Borski, Paralegal

E-mail: Iborski@nuclearlawyer.com

Egan, Fitzpatrick & Malsch, PLLC

2001 K Street N.W., Suite 400

Washington, DC 20006

Martin G. Malsch, Esq.

E-mail: mmalsch@nuclearlawyer.com
Susan Montesi

E-mail: smontesi@nuclearlawyer.com

Hunton & Williams LLP
Riverfront Plaza, East Tower

951 East Byrd Street

Richmond, VA 23219-4074
Donald P. Irwin

E-mail: dirwin@hunton.com
Michael R. Shebelskie

E-mail: mshebelskie@hunton.com
Kelly L. Faglioni

E-mail: kfaglioni@hunton.com
Pat Slayton

E-mail: pslayton@hunton.com




Yucca Mountain Project Licensing Group
Bechtel-SAIC

1251 Center Crossing Road, M/S 423

Las Vegas, NV 89144

Jeffrey Kriner, Regulatory Programs
E-mail: jeffrey kriner@ymp.gov
Stephen Cereghino, Licensing/Nucl Safety
E-mail: stephen cereghino@ymp.gov

Yucca Mountain Project Licensing Group
Bechtel-SAIC

6000 Executive Blvd., Suite 608

North Bethesda, MD 20852

Danny R. Howard, Sr. Licensing Engineer
E-mail: danny howard@ymp.gov
Edward Borella

Sr. Staff, Licensing/Nuclear Safety

E-mail: edward borella@ymp.gov

Talisman International, LLC

1000 Potomac St., NW

Suite 200 Washington, DC 20007

Patricia Larimore, Senior Paralegal
E-mail: plarimore@talisman-intl.com

Morgan, Lewis, Bockius LLP

1111 Pennsylvania Ave. N.W.

Washington, DC 20004

Lewis Csedrik, Esq.

E-mail: |Icsedrik@morganlewis.com
Jay Gutierrez, Esq.

E-mail: jguiterrez@morganlewis.com
Charles B. Moldenhauer

E-mail:
cmoldenhauer@morganlewis.com
Brian P. Oldham, Esq.

E-mail: boldham@morganlewis.com
Thomas Poindexter, Esq.

E-mail: tpoindexter@morganlewis.com
Alex S. Polonsky, Esq.

E-mail: apolonsky@morganlewis.com
Thomas A. Schmutz, Esq.

E-mail: tschmutz@morganlewis.com
Donald Silverman, Esq.

E-mail: dsilverman@morganlewis.com
Annette M. White

E-mail:
annette.white@morganlewis.com
Paul J. Zaffuts, Esq.

E-mail: pzaffuts@morganlewis.com
Clifford W. Cooper, Paralegal

E-mail: ccooper@morganlewis.com
Shannon Staton, Legal Secretary

E-mail: sstaton@morganlewis.com

Carter Ledyard & Milburn, LLP
1401 Eye Street, N.W., Suite 300
Washington, DC 20005

Barry S. Neuman, Esq.

E-mail: neuman@clm.com

Carter Ledyard & Milburn, LLP
2 Wall Street

New York, New York 10005
Ethan L. Strell, Esq.

E-mail: strell@clm.com

Lincoln County Nuclear Oversight Program
P.O. Box 1068

Caliente, NV 89008

Connie Simkins , Coordinator

E-mail: jcciac@co.lincoln.nv.us




Counsel for Lincoln County, Nevada
1100 S. Tenth Street

Las Vegas, NV 89017

Bret Whipple, Esq.

E-mail: baileys@Icturbonet.com

CACI International
Daniel Maerten
E-mail: dmaerten@caci.com

White Pine County, Nevada
Office of the District Attorney

801 Clark Street, Suite 3

Ely, NV 89301

Richard Sears, District Attorney
E-mail: rwsears@wpcda.org

California Energy Commission

1516 9th Street

Sacramento, CA 95814

Kevin W. Bell, Senior Staff Counsel
E-mail: kwbell@energy.state.ca.us

California Department of Justice

Office of the Attorney General

1300 I Street

P.O. Box 944255

Sacramento, CA 94244-2550

Susan Durbin

Deputy Attorney General

E-mail: susan.durbin@doj.ca.gov
Michele Mercado, Analyst

E-Mail: michele.mercado@doj.ca.gov

California Department of Justice

Office of the Attorney General

1515 Clay Street, 20th Floor

P.O. Box 70550

Oakland, CA 94612-0550

Timothy E. Sullivan

Deputy Attorney General

E-mail: timothy.sullivan@doj.ca.gov

California Department of Justice

300 S. Spring Street, Suite 1702

Los Angeles, CA 90013

Brian Hembacher

Deputy Attorney General

E-mail: brian.hembacher@doj.ca.gov

Counsel for Inyo County, California
Greg James, Attorney at Law

710 Autumn Leaves Circle

Bishop, CA 93514

Gregory L. James, Esq.

E-mail: gljames@earthlink.net

Nevada Agency for Nuclear Projects
Nuclear Waste Project Office

1761 East College Parkway, Suite 118
Carson City, NV 89706

Steve Frishman, Tech. Policy Coordinator
E-mail: steve.frishman@gmail.com
Susan Lynch

E-mail: slynch1761@gmail.com

Nye County Nuclear Waste Repository
Project Office (NWRPOQO)

1210 E. Basin Road #6

Pahrump, NV 89060

Sherry Dudley, Admin. Technical Coordinator
E-mail: sdudley@co.nye.nv.us

Zoie Choate, Secretary

E-mail: zchoate@co.nye.nv.us

Nye County Regulatory/Licensing Advisor
18160 Cottonwood Road. #265

Sunriver, OR 97707

Malachy Murphy, Esq.

E-mail: mrmurphy@chamberscable.com

Counsel for Nye County, Nevada
Jeffrey D. VanNiel

530 Farrington Court

Las Vegas, NV 89133

E-mail: nbrjdvn@gmail.com




Ackerman Senterfitt

801 Pennsylvania Avenue N.W. #600
Washington, D.C. 20004

Robert M. Andersen

E-mail: robert.andersen@akerman.com

Native Community Action Council
P.O. Box 140

Baker, NV 89311

Ian Zabarte

E-mail: mrizabarte@gmail.com

White Pine County Nuclear Waste Project
Office

959 Campton Street

Ely, NV 89301

Mike Simon, Director

E-mail: wpnucwstl@mwpower.net

Armstrong Teasdale, LLP

Counsel for Churchill, Lander, Mineral, and
Esmeralda Counties, Nevada

1975 Village Center Circle, Suite 140

Las Vegas, NV 89134-6237

Robert F. List, Esq.

E-mail: rlist@armstrongteasdale.com
Jennifer A. Gores, Esq.

E-mail: jgores@armstrongteasdale.com

Nuclear Energy Institute

Office of the General Counsel

1776 Eye Street, NW, Suite 400

Washington, DC 20006-3708

Ellen C. Ginsberg, General Counsel

E-mail: ecg@nei.org

Michael A. Bauser, Deputy General Counsel
E-mail: mab@nei.org

Anne W. Cottingham, Esq.

E-mail: awc@nei.org

Pillsbury Winthrop Shaw Pittman, LLP
Counsel for Nuclear Energy Institute, Inc.
2300 N Street, N.W.

Washington, D.C. 20037-1122

Jay E. Silberg Esq.

E-mail: jay.silberg@pillsburylaw.com
Timothy J. V. Walsh, Esq.

E-mail:
timothy.walsh@pillsburylaw.com
Maria D. Webb, Senior Energy Legal Analyst
E-mail: maria.webb@pillsburylaw.com

Esmeralda County Repository Oversight
Program, Yucca Mountain Project

P.O. Box 490

Goldfield, NV 89013

Edwin Mueller, Director

E-mail: muellered@msn.com

Winston & Strawn LLP

Counsel for the Nuclear Energy Institute
1700 K Street, N.W.

Washington, DC 20006-3817
David A. Repka, Esq.

E-mail: drepka@winston.com
William A. Horin, Esq.

E-mail: whorin@winston.com
Rachel Miras-Wilson

E-mail: rwilson@winston.com
Carlos L. Sisco, Senior Paralegal
E-mail: csisco@winston.com

Fredericks, Peebles & Morgan, LLP
1001 Second Street

Sacramento, CA 95814

Darcie L. Houck, Esq.

E-mail: dhouck@ndnlaw.com
John M. Peebles

E-mail: jpeebles@ndnlaw.com

Timbisha Shoshone Yucca Mountain
Oversight Program Non-Profit Corporation
3560 Savoy Boulevard

Pahrump, NV 89061

Tameka Vazquez

E-mail: purpose driven12@yahoo.com




NWOP Consulting, Inc.
1705 Wildcat Lane

Counsel for Caliente Hot Springs Resort LL.C Ogden, UT 84403
6772 Running Colors Avenue Loreen Pitchford, LSN Coordinator
Las Vegas, NV 89131 E:mail: |pitchford@comcast.net

John H. Huston, Esq.
E-mail: johnhhuston@gmail.com

Intertech Services Corporation

P.O. Box 2008
Beyond Nuclear Carson City, NV 89702
6930 Carroll Avenue, Suite 400 Mike Baughman
Takoma Park, MD 20912 E-mail: bigboff@aol.com

Kevin Kamps
E-mail: kevin@beyondnuclear.org

Clark County (NV) Nuclear Waste Division
500 S. Grand Central Parkway

Harmon, Curran, Speilberg & Eisenberg, LLP Las Vegas, NV 89155

1726 M Street N.W., Suite 600 Elizabeth A. Vibert, Deputy District Attorney
Washington, D.C. 20036 E-mail: elizabeth.vibert@ccdanv.com
Diane Curran, Esq. Phil Klevorick, Sr. Mgmt. Analyst

E-mail: dcurran@harmoncurran.com E-mail: klevorick@co.clark.nv.us

Matthew Fraser, Law Clerk
E-mail: mfraser@harmoncurran.com

Jennings Strouss & Salmon, PLC
1700 Pennsylvania Ave N.W., Suite 500

Eureka County, Nevada Washington, D.C., 20006-4725
Office of the District Attorney Alan 1. Robbins, Esq.

701 S. Main Street, Box 190 E-mail: arobbins@jsslaw.com
Eureka, NV 89316-0190 Debra D. Roby, Esq.

Theodore Beutel, District Attorney E-mail: droby@jsslaw.com
E-mail: tbeutel.ecda@eurekanv.org Elene Belete, Legal Secretary

E-mail: ebelete@jsslaw.com

Eureka County Public Works

P.O. Box 714 Jennings Strouss & Salmon
Eureka, NV 89316 8330 W. Sahara Avenue #290
Ronald Damele, Director Las Vegas, NV 89117
E-mail: rdamele@eurekanv.org Bryce Loveland, Esq.

E-mail: bloveland@jsslaw.com

Nuclear Waste Advisory for Eureka Co.
1983 Maison Way

Carson City, NV 89703

Abigail Johnson, Consultant

E-mail: eurekanrc@gmail.com




Dated this 5th day of March 2009.

/signed (electronically) by/
Jacqueline M. Schwartz

3568005_6



