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U.S. DEPARTMENT OF ENERGY’S ANSWER OPPOSING EUREKA
COUNTY’S FEBRUARY 24, 2009 MOTION FOR LEAVE TO FILE REPLY

The U.S. Department of Energy (DOE) hereby files its Answer Opposing “Eureka

County’s Motion for Leave to File Reply to Oppositions by the U.S. Department of

Energy and the NRC Staff to Admission of Contentions on Which Eureka County Intends

to Participate” (February 24, 2009) (“Motion”). Eureka County (“Eureka”) freely chose

to participate in this proceeding as an interested governmental participant and not as a

Petitioner (see “Eureka County, Nevada’s Request to Participate as Interested

Governmental Participant” (December 22, 2008)), and is represented by experienced

nuclear counsel who presumably was aware of the limitations inherent in such

participation. In its Motion, Eureka seeks leave to reply to the Answers submitted by




DOE and the Nuclear Regulatory Commission Staff (“NRC Staff”) to various Petitions to
Intervene submitted in this proceeding. Eureka seeks to reply to arguments advanced by
DOE and the NRC Staff in opposition to the admission of contentions in which Eureka
has an interest. Motion at 1-2. Eureka does not identify the contentions that it seeks to
address in its Motion — and, indeed, does not even identify the precise Answers filed by
DOE that it seeks to reply to — but merely asserts that it desires to reply to the DOE and
NRC Staff with respect to “some of their general arguments” in opposition to the
admission of several general categories of contentions. Motion at 2.

Eureka’s Motion should be rejected for several reasons. First, as discussed further
below, Eureka’s filing is untimely. Second, the NRC’s Rules of Practice unambiguously
prohibit Eureka’s request. Third, Eureka has failed to comply with the NRC’s rule
relating to seeking a waiver or exception to the requirements of its Rules of Practice and,
therefore, failed to assert any special circumstance that would entitle it to an exception or
waiver under the NRC Rules of Practice. For these reasons, Eureka’s Motion should be
denied.

Given the statutory deadlines for the completion of this proceeding and its
inherent scope and complexity, DOE encourages the Board to require discipline among
the prospective parties (all of whom are represented by counsel) in adhering to
established schedules and deadlines, and in making sincere efforts to comply with the

Rules of Practice.



1. Eureka’s Motion is Untimely

Eureka’s Motion is untimely'. The NRC Staff filed its Answer to the various
Petitions to Intervene on February 9, 2009. DOE filed its Answers to the various Petitions
to Intervene on January 15 and January 16, 2009. 10 C.F.R. § 2.323(a) provides, in
pertinent part, that “[a] motion must be made no later than ten (10) days after the
occurrence or circumstance from which the motion arises.” Eureka’s Motion, filed on
February 24, 2009, fails to meet this requirement. In fact, Eureka readily concedes that its
filing does not meet the 10 C.F.R. § 2.323(a) timeliness requirement, and incorrectly
suggests that the expanded time limits for filing Replies afforded to Petitioners by the
Notice of Hearing? should somehow apply to Eureka’s deadline for filing a motion for
special relief (i.e., the right to file a Reply) pursuant to 10 C.F.R. § 2.323. See Motion at 3
n.1. Thus, Eureka confuses the time requirements applicable to Petitioners in this
proceeding related to the filing of Replies with the time requirements applicable to entities
such as itself, who desire to file motions.

In sum, Eureka’s Motion is untimely and can be rejected for this reason alone.

1I. The NRC Rules of Practice Do Not Allow Eureka to File a Reply

The NRC Rules of Practice unambiguously prohibit Eureka, proceeding as an
interested governmental participant in accordance with 10 C.F.R. § 2.315(c), from filing

a Reply to DOE’s and the NRC Staff’s Answers. The right to file Answers and

Given the statutorily mandated timeframes established in the Nuclear Waste Policy Act, as amended,
42 U.S.C. § 10101, et seq., for completion of this proceeding, and the inevitable complexity and scope
of the proceeding, the Board should insist upon discipline among the prospective parties and strict
adherence to procedural deadlines. The Commission will not meet the statutory deadlines if repeated
delays and extensions of time are permitted.

See Notice of Hearing, 73 Fed. Reg. 63,029, 63,032 (Oct. 22, 2008) (providing 14 days for Petitioners
to file Replies to Answers).
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associated Replies with respect to Petitions to Intervene is governed by 10 C.F.R. §
2.309(h), which provides, in pertinent part that:
(2) Except in a proceeding under 10 CFR 52.103, the requestor/petitioner
may file a reply to any answer. The reply must be filed within 7 days after

service of that answer.

(3) No other written answers or replies will be entertained.

Emphasis added.

The plain text of 10 C.F.R. §§ 2.309(h)(2) and (3) forbid the action requested by

Eurcka. As discussed below, Eureka has failed to assert, much less demonstrate, a
plausible reason why this rule should not apply in this instance.

III. Eureka Has Failed to Request a Waiver or Exception As Required by
10 C.F.R. § 2.335

Eureka acknowledges that the NRC Rules of Practice do not allow it to file a

Reply. See Motion at 2 (noting that Eureka is not “a ‘requester/petitioner’ who is entitled

to file a reply under 10 C.F.R. § 2.309(h)(2)”). Eureka nonetheless has failed to request a

waiver or exception to the requirements of 10 C.F.R. § 2.309(h)(2) as authorized by 10

C.F.R. § 2.335. That rule provides, in pertinent part, that:

(a) Except as provided in paragraphs (b), (c) and (d) of this
section, no rule or regulation of the Commission, or any provision thereof,
concerning the licensing of production and utilization facilities, source
material, special nuclear material, or byproduct material, is subject to
attack by way of discovery, proof, argument, or other means in any
adjudicatory proceeding subject to this part.

(b) A party to an adjudicatory proceeding subject to this part may
petition that the application of a specified Commission rule or regulation
or any provision thereof, of the type described in paragraph (a) of this
section, be waived or an exception made for the particular proceeding.
The sole ground for petition of waiver or exception is that special
circumstances with respect to the subject matter of the particular
proceeding are such that the application of the rule or regulation (or a
provision of it) would not serve the purposes for which the rule or
regulation was adopted. The petition must be accompanied by an



affidavit that identifies the specific aspect or aspects of the subject matter

of the proceeding as to which the application of the rule or regulation (or

provision of it) would not serve the purposes for which the rule or

regulation was adopted. The affidavit must state with particularity the

special circumstances alleged to justify the waiver or exception requested.

Any other party may file a response by counter affidavit or otherwise.

10 C.F.R. §§ 2.335(a) and (b) (emphasis added). This rule applies to this proceeding.
Id. § 2.1000.

Eureka has not attempted to comply with the provisions of 10 C.F.R. § 2.335
noted above. It has not identified any asserted “special circumstances” that could
potentially form the basis for a petition for waiver or exception to the NRC’s rule
prohibiting Eureka from filing a Reply. In this respect, Eureka is in the same procedural
posture as other interested governmental participants afforded an opportunity to
participate in this proceeding in accordance with 10 C.F.R. § 2.315(c).

Furthermore, Eureka misapprehends the provisions of 10 C.F.R. § 2.315(c) with
respect to its participation as an interested governmental participant in this proceeding.
Such participation affords Eureka “a reasonable opportunity to participate in a hearing,”
but does not contemplate any participation by an interested governmental participant
before the admission of contentions. See 10 C.F.R. § 2.315(c). Eureka’s bare assertions
that it would be “reasonable” to give it an opportunity to oppose the admission of
contentions in which it is interested, and that it is important for Eureka to “participate in

the proceeding in a meaningful way” (see Motion at 2), fall far short of the requirement

to demonstrate the “special circumstances” prescribed by 10 C.F.R. § 2.335(b).



IVv. Conclusion

Eureka’s Motion is untimely, inconsistent with the Commission’s Rules of

Practice and provides no basis for a waiver or exception from those rules. Accordingly,

Eureka’s Motion should be rejected.

Dated in Washington, DC
this 27th day of February 2009.

Respectfully submitted,

Donald J. Silverman

Alex S. Polonsky

Counsel for the U.S. Department of Energy
Morgan, Lewis & Bockius LLP

1111 Pennsylvania Avenue, N.W.
Washington, DC 20004

James Bennett McRae

Martha S. Crosland

U.S. Department of Energy
Office of the General Counsel
1000 Independence Avenue, SW
Washington, DC 20585
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