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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of Docket No. 63-001

U.S. DEPARTMENT OF ENERGY ASLBP Nos. 09-876-HLW-CAB-01
09-877-HLW-CAB-02
09-878-HLW-CAB-03

— N N N

(High-Level Waste Repository)

NRC STAFF ANSWER TO TIMBISHA
SHOSHONE TRIBE'S REQUEST FOR EXTENSION OF TIME

INTRODUCTION

The NRC staff ("Staff") hereby files its response to the "Timbisha Shoshone Tribe's
Request for Extension of Time to Reply to NRC Staff Answer to Intervention Petitions and DOE
Answer to Timbisha Shoshone Tribe Petition to Intervene," ("Request") dated February 24,
2009'. The Request seeks an extension of the deadline for filing replies to answers to petitions
to intervene until March 16, 2009. For the reasons set forth below, the Staff opposes the Tribe's

Request.

! The Staff notes that while the Request and its Certificate of Service are dated February 24,
2009, the e-mail from the Hearing Docket noticing the receipt of the document states that the document
"was submitted through the NRC's Electronic Information Exchange (EIE) system and arrived on
02/25/2009 02:35:52." The Commission's Hearing Notice directed that, to be considered timely, all filings
"must be submitted to the EIE system no later than 11:59 p.m. Eastern Time on the due date." U.S. Dep't
of Energy (High Level Waste Repository), CLI 08-25, 68 NRC __ (Oct. 17, 2008) (slip op. at 6). On
January 15, 2009, the Chief Administrative Judge of the Atomic Safety and Licensing Board Panel issued
an order establishing that replies to answers to hearing petitions were to be filed on or before February
24, 2009. "Order (Addressing Procedural Matters)," January 15, 2009 (slip op. at 2). Therefore, the
Tribe's request for an extension of time to reply to the Staff's and DOE's answers to its intervention
petition was filed after the date that the reply itself was due.
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DISCUSSION

10 C.F.R. § 2.323(b) states that "[a] motion must be rejected if it does not include a
certification by the attorney or representative of the moving party that the movant has made a
sincere effort to contact other parties in the proceeding and resolve the issue(s) raised in the
motion." The Tribe's Request contains no such certification.? Therefore, the Request must be
denied. USEC, Inc. (American Centrifuge Plant), CLI-06-9, 63 NRC 433, 439 (2006).

10 C.F.R. § 2.307(a) provides that extensions of time may be granted for good cause,
and, in the instant proceeding the presiding officer may grant extensions of time of up to 15
days. 10 C.F.R. § 2.1026(b)(1). Here, the Tribe seeks an extension until March 16, 2009,
which is 20 days from the original deadline for filing replies to answers to hearing petitions. See
Request at 4. Because the Tribe is requesting an extension of more than 15 days, its Request
is untimely pursuant to the requirement at 10 C.F.R. § 2.1026(b) which provides that absent
"exceptional and unforeseen circumstances, requests for extensions of more than fifteen days
must be filed no later than five days in advance of the required time set forth" for the substantive
filing. In addition, any request for an extension of time greater than 15 days must be referred to
the Commission. 10 C.F.R. § 2.1026(b)(2).

The Tribe's Request first seeks an extension of time to address issues related to tribal
leadership. Request at 3-4. The Staff in its answer to intervention petitions stated that both the
Timbisha Shoshone Tribe and the Timbisha Shoshone Yucca Mountain Oversight Program

Non-Profit Corporation should "be required to specifically establish its authorization to represent

2 Counsel for the Tribe contacted counsel for the other parties and potential parties via e-mail on
February 24, 2009. These e-mails were delivered to counsel for the Staff at 6:37 p.m. EST, 10:59 p.m.
EST, and 11:17 p.m. EST. However, such contact, on the date that the reply was due and after close of
business hours, did not give the other parties and potential parties sufficient time to respond to counsel
for the Tribe, and thus does not satisfy the requirement in section 2.323(b) that the other parties be
contacted in an effort to resolve issues raised in the motion.
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the Tribe or address whether it, as a non-governmental entity, meets the NRC’s standing
requirements." "NRC Staff Answer to Intervention Petitions," February 9, 2009 at 32. DOE
raised similar concerns in its answer. "Answer of the U.S. Department of Energy to the
Timbisha Shoshone Tribe's Petition for Leave to Intervene in the Hearing," January 15, 2009, at
28-29. The Request argues that the Tribe requires more time to address the issue of which
entity, the Timbisha Shoshone Tribe or the Timbisha Shoshone Yucca Mountain Oversight
Program Non-Profit Corporation, is the appropriate representative of tribal interests because the
Tribe anticipates that the resolution of two pending lawsuits before the United States District
Court for the Eastern District of California will resolve the tribal leadership issue. Request at 3-
4. If the Tribe finds it necessary to supplement its previous filings to address the outcome of
either pending lawsuit, the Staff would not object to the Tribe doing so within a reasonable
period of time following any relevant court decision.

However, the Tribe also states that it requires an extension of time until March 16, 2009
to reply to DOE's answer” to its individual contentions because the answer "is over 130 pages
long and requires a detailed complete response with assistance from the Tribe's consultants”
and because the "Tribe has yet to receive any resources as promised from DOE, therefore
further exasperating an already difficult situation." Id. at 3. The Commission generally has not
found resource limitations an adequate basis for a finding of good cause. See, e.q., Detroit
Edison Co. (Fermi Unit 3), CLI-09-04, 68 NRC ___ (Feb. 17, 2009) (slip op. at 2). Moreover, the
Tribe requests an extension of time until March 16, 2009, twenty days after the original deadline

to file its reply, and more than double the fourteen day time period originally established for

% It is not clear from the Request whether the Tribe also seeks an extension of time to reply to the
Staff's substantive answers to each of the Tribe's proposed contentions.
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replies. U.S. Dep’t of Energy, CLI 08-25, 68 NRC at __ (slip op. at 11). As noted above,
because of the length of the extension sought by the Tribe, the Request must be referred to the
Commission. 10 C.F.R. § 2.1026(b)(2). The Staff submits that the Commission should deny
the Tribe's Request because the Request was not filed 5 days in advance of the original
deadline for filing replies, has not established good cause for an extension of 20 days, and does
not include the required certification that counsel for the Tribe consulted with counsel for other
parties and potential parties prior to filing the Request.

CONCLUSION

For the reasons discussed above, the Staff submits that the Tribe's Request should be
denied.
Respectfully submitted,

ISigned (electronically) by/

Margaret J. Bupp

Counsel for the NRC Staff

U.S. Nuclear Regulatory Commission
Office of the General Counsel

Mail Stop O-15D21

Washington, DC 20555-0001

(301) 415-3722

mjb5@nrc.gov

Dated at Rockville, Maryland
this 26™ day of February, 2009.
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