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JOINT MOTION REQUESTING ESTABLISHMENT OF A DATE CERTAIN
FOR THE FILING OF NEW OR AMENDED CONTENTIONS RELATED TO
THE DRAFT SAFETY EVALUATION REPORT AND AUDIT REPORTS

Pursuant to 10 CFR §2.323, the State of New York, State of Connecticut,
Riverkeeper, Inc., and Hudson River Sloop Clearwater (“Petitioners™) file this joint
motion to request that the time within which they would be required to file new or

- amended contentions based on the NRC Staff’s Draft Safety Evaluation Report (SER)
and Audit Reports be no later than March 18, 2008. As noted in the section on
Consultation pursuant to §2.323(b) below, Petitioners bring this motion after engaging in
substantial discussions among the parties in an attempt to resolve the issue. Despite the
series of discussions, the pa-rties‘were unable to come to a resolution. .

The NRC Staff served its SER and accompanying Audit Reports on the parties on
January 15, 2009. See Letter from Brian Holian, Director, Division of License Renewal,
Office of Nuclear Reactor Regulation, to Joseph E. Pollock, Vicé President, Operations,
Entergy Nuciear Operations, Inc. (Jan. 15, 2009) (ADAMS Accession No.
ML090060045); Letter from Kimberly Green, Safety Projects Manager, Project Branch

2, Division of License Renewal, Office of Nuclear Reactor Regulation, to Vice President,

Operations, Entergy Nuclear Operations, Inc. (Jan. 13, 2009) (ADAMS Accession Nos.
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ML083540648, M1.083540662). Although the Board, in its Memoréndum and Order
Summarizing Pre-Hearing Conference issued February 4, 2009 in this proceeding did not
specify a specific time-frame within which new contentions based upon newly available
information must be filed, other ASLB Panels have adopted schedules specifying that
new contentions filed within 30 days of the issuance of major documents, such as the
draft SER, will be deemed timely filed within the meaning of 10 C.F.R. §2.309(c) and
need only meet the requirements of 10 C.F.R. § 2.309(f), particularly § 2.309(f)(2). See,
e.g., In the Matter of Entergy Nuclear Vermont Yankee, LLC, Docket No. 50-271-LR,
ASLBP No. 06-849-03-LR, Initial Scheduling Order (Nov. 17, 2006) at 7.

Using that analysis, new contentions based on the SER, if any, would be due no
later than February 17, 2009. Petiﬁoners’ request for additional time to file new or
amended éontentions based on the recently issued SER is entirely reasonable, in light of
the following. First, the SER is complex and. voluminous, reaching almost 900 pages in
length. It covers a multitude of issues that require review by the Petitioners’ technical
experts. In the SER, the NRC Staff has performed analyses and reviews that must be
examined to determine what, if any, additional contentions Petitioners believe are
warranted. The requested extension will allow a careful review of the SER, which will
improve the qﬁality of the contentions that Petitioners may file, and will facilitate the
Board’s consideration of the admissibility and merits of any new contentions offered. In
addition, the Audit Report for Plant Aging Management Programs and Reviews (“Audit
Report”) includes an extensive list of Entergy documents reviewed by the NRC Staff
during the onsite audits. See Audit Report pgs. 92-94. Based on discussions with NRC

counsel, Petitioners believe many of these documents were not taken into possession by



the NRC Staff, and thus were not entered into the ADAMS database or are not otherwise
publicly available, unless they were included in Entergy’s initial discovery disclosures in
this proceeding. Determining which relevant documents are included in Entergy’s |
disclosures will take additional time, as will requesting the relevant docufnents froth
Entergy and reviewing them thoroughly.

Second, the requested extension will not have a material impact on the schedule
for completing these hearings. As a result, it does not appear that harm or prejudice will
result to Entergy or the NRC Staff. Although no full schedule has yet been set for thé
adjudicatory hearing in this proceeding, typically, the adjudicatory hearing is not held
until after the final SEIS and final SER are released By the NRC Staff. See, e.g., 10 |
C.F.R. Part 2, Appendix B, Model Milestones for hearing under Subpart. L. According to
thé NRC’s current review schedule for the Indian Point License Renewal Applicatidn,, the
completed SER is not scheduled to be released until July 27, 2009, and the final SEIS is
not scheduled to be complete until February 2010. See NRC’s Indian Point License-

Renewal Application webpage, at

http://www.nrc. gov/reactors/operating/li_censing/renewal/ applications/indian-point.html,
last accessed February 4, 2009. Exteﬁding the time for filing contentions based on the
SER will not interfere or cause unreasonable delay with either‘ of those dates.

Third, an unusual confluence of a number of other deadlines and obligations
relevant to this proceeding presents significant challenges to Petitioners in meeting the
February 17, 2009, deadline. Specifically, the Petitioners are involved in the following

related activities:



(1) Thursday, February 12 -- NRC has scheduled two public meetings on the
Draft Supplemental Environmental Impact Statement for Indian Point,
(“DSEIS”), which require preparation and attendance by Petitioners.

2) Monday, February 16 (the day before new SER contentxons are currently due)
is a national holiday.

3) Wednesday, March 4 -- The NRC’s Advisory Committee on Reactor
Safeguards (“ACRS”) subcommittee meeting on the Indian Point license
renewal is scheduled to be held in Rockville, Maryland. Petitioners are
preparing to attend this meeting, and expect that NRC Staff and potentially
Entergy personnel will also be in attendance.

(4) Wednesday, March 18 -- Written comments are due on the draft Supplemental
EIS for the Indian Point license renewal application.

Consultation with Parties Pursuant to 10 C.F.R. § 2.323(b)

On January 26, counsel for Riverkeeper and New York State first telephoned and
spoke with counsel for Entergy to raise the issue and determine whether Entergy would
consent to the extension of time. Riverkeeper counsel left a phone message for NRC
Staff counsel on January 27, with a request to confer regarding this request. On January
29, Entergy counsel suggested continuing the discussions via a conference call, which
took place on Monday, February 2. A further conference call among the parties was held
on Tuesday, February 3. Various alternative scheduling proposals were e-mailed among
the parties during the first part of this week. Parties discussed among themselves and
with their clients, where relevant, the possibility of a three-week extension, along with a
three-week extension of time for answers to contentions to be filed. On Tuesday,
February 3, counsel for Entergy, Martin O’Neilll, contacted parties by electronic mail
indicating that “Entergy continues to believe ... that a 2-week extension of time (with a

commensurate 2-week extension of time for Entergy to respond to any amended or new

contentions) is reasonable under the circumstances.” Sherwin Turk, counsel for the NRC



Stafﬂ indicated that Staff does not oppose petitioners’ motion as-long as Staff is given a
commensurate extension of time (specifically, through April 27, 20(59) within which to
respond. Petitioners would not oppose the Staff‘s request in this regard.

Petitioners submit that a four-week éxtension is appropriate, and that a two;week
extension will not alleviate the burden on counsel for Petitioners, who are already
preparing to meet the above-referenced deadlines. Petitioners respectfully request that
the Board establish a filing date of March 18, 2009, for any new or amended contentions
based on the draft SER and Audit Reports, and specify tﬁat C(;ntentions filed by that date
will be dee_med timely within the meaning of 10 C.E.R. §§ 2.309(c) and 2.309(f)(2)(ii1)
and no further showing under those provisiofls will be necessary.

For all the reasons stated and in the interest of justice, Petitioners respectfully

request that their joint motion be granted.

Dated: February 5, 2009 .
Albany, New York
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. State of New York
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Commissioner Attorney General for the State of New York
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