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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
ATOMIC SAFETY AND LICENSING BOARD 

 
Before Administrative Judges: 

 
ASLBP BOARD 

09-876-HLW-CAB01 
William J. Froehlich, 

Chairman 
Thomas S. Moore 

Richard E. Wardwell 
 

ASLBP BOARD 
09-877-HLW-CAB02 
Michael M. Gibson, 

Chairman 
Lawrence G. McDade 
Nicholas G. Trikouros 

 

ASLBP BOARD 
09-878-HLW-CAB03 

Paul S. Ryerson, 
Chairman 

Michael C. Farrar 
Mark O. Barnett 

 
  
In the Matter of: ) February 25, 2009 
 ) 
U.S. Department of Energy ) 
 ) Docket No. 63-001 
(High Level Waste Repository   ) 
Construction Authorization Application)  ) 
 ) 
 
 

ANSWER OF THE U.S. DEPARTMENT OF ENERGY TO THE NATIVE 
COMMUNITY ACTION COUNCIL’S MOTION FOR EXTENSION OF TIME 

 
 The U.S. Department of Energy (DOE or the Department) hereby files its Answer to the 

“Native Community Action Council’s Motion for Extension of Time” filed on February 24, 

2009.  (NCAC’s Renewed Motion.)  On February 23, 2009, one day before the deadline for 

filing National Community Action Council’s (NCAC) Reply, NCAC filed its original motion for 

an extension of time to file its Reply.  On February 24, 2009, the Atomic Safety and Licensing 

Boards denied NCAC’s original motion because NCAC failed to include the certification 

required by 10 C.F.R. § 2.323(b), that it had made a “sincere effort to contact other parties in the 

proceeding and resolve the issue(s) raised in the motion . . . .”  February 24, 2009 Order at 1 
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(citing 10 C.F.R. § 2.323(b)).  On that same day, the day NCAC’s Reply was due, NCAC filed 

its Renewed Motion. 

 NCAC’s failure to properly consult with all the parties prior to filing its Renewed Motion 

requires the Boards to deny the relief requested.  As noted in the Boards’ February 24, 2009 

Order, 10 C.F.R. § 2.323(b) states that: 

A motion must be rejected if it does not include a certification by 
the attorney or representative of the moving party that the movant 
has made a sincere effort to contact other parties in the proceeding 
and resolve the issue(s) raised in the motion, and that the movant’s 
efforts to resolve the issue(s) have been unsuccessful. 

The “sincere effort” in this regulation has been interpreted to require more than a few hours 

advance notice.  See Entergy Nuclear Vt. Yankee, L.L.C. (Vt. Yankee Nuclear Power Station), 

LBP-06-05, 63 NRC 116, 129-30 & 130 n.18 (2006) (stating that in the context of the “short” 

time period of ten days to file a motion in § 2.323(a), “it may be understandable if the ‘sincere 

effort’ does not occur until the last few days” but chiding “[t]he last minute timing of the 

telephone call, on the same day that the motion had to be filed”); see also Entergy Nuclear 

Operations, Inc. (Indian Point Nuclear Generating Units 2 and 3) (unpublished Order) at 6 n.6 

(Feb. 29, 2008) (“the requirement established by 10 C.F.R. § 2.323(b) . . . contemplates 

something more than mere notification that a motion will be filed made moments before a 

deadline”).  NCAC did not make a sincere effort to resolve the issues raised in its Renewed 

Motion.   

 Furthermore, after the Boards’ Order denying NCAC’s February 23, 2009 Motion for 

Extension of Time was issued, NCAC sent an e-mail to the parties and participants requesting 

consent to a 15 day extension of time to file its Reply.  This e-mail, sent by Mr. Curtis Berkey at 

approximately 4:45 PM on February 24, 2009, does not constitute a “sincere effort” because it 
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was not sent to all individuals, parties and participants on the EIE service list.  None of the 

attorneys with the law firm of Morgan, Lewis & Bockius LLP, who have entered an appearance 

in this matter on behalf of the Department and are on the EIE service list, received an e-mail 

from Mr. Berkey.1  Additionally, this e-mail was sent about two hours before NCAC’s Renewed 

Motion was filed.  Morgan Lewis did not become aware of the potential Renewed Motion until it 

was issued on the EIE.  Moreover, we have confirmed with the Office of the Secretary of the 

NRC that neither the attorney who sent the e-mail requesting consent of the parties, Mr. Berkey, 

nor his law firm, Alexander, Berkey, Williams & Weathers LLP, have made an appearance on 

behalf of NCAC in this proceeding.   

 For all these reasons, DOE objects to NCAC’s Renewed Motion for an Extension of 

Time filed on February 24, 2009 and the Renewed Motion should be denied. 

 

      Respectfully submitted, 

      Signed (electronically) by Donald J. Silverman 
      Donald J. Silverman 
      Alex S. Polonsky 
      Counsel for the U.S. Department of Energy 
      Morgan, Lewis & Bockius LLP 
      1111 Pennsylvania Avenue, N.W. 
      Washington, DC 20004 
 
      James Bennett McRae 
      Martha S. Crosland 
      U.S. Department of Energy 
      Office of the General Counsel 
      1000 Independence Avenue, SW 
      Washington, DC 20585 
 
Dated in Washington, DC 
this 25th day of February 2009 

                                                 
1  DOE acknowledges that the attorneys in the DOE’s Office of the General Counsel received this e-mail.  

However, NCAC’s consultation remains inadequate for the reasons discussed above. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that copies of the “ANSWER OF THE U.S. DEPARTMENT OF ENERGY TO 
THE NATIVE COMMUNITY ACTION COUNCIL’S MOTION FOR EXTENSION OF TIME” 

have been served on the following persons this 25th day of February 2009 through the Nuclear 
Regulatory Commission’s Electronic Information Exchange.   

 
U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board Panel 
Mail Stop-T-3 F23 
Washington, D.C. 20555-0001 
 

U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop O-16C1 
Washington, D.C. 20555-0001 

Administrative Judge 
E. Roy Hawkens, Chief Admin. Judge 
E-mail: erh@nrc.gov 
 

 

Anthony C. Eitreim, Chief Counsel 
E-mail: ace1@nrc.gov  
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Licensing Boards 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
 

U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
Sara Culler 
E-mail: sara.culler@nrc.gov 

CAB 01 
Atomic Safety and Licensing Board Panel 
William J. Froehlich, Chair 
E-mail: wjf1@nrc.gov  
Thomas S. Moore 
E-mail: tsm2@nrc.gov  
Richard E. Wardwell 
E-mail: rew@nrc.gov 
 
CAB 02 
Atomic Safety and Licensing Board Panel 
Michael M. Gibson, Chair 
E-mail: mmg3@nrc.gov  
Lawrence G. McDade 
E-mail: lgm1@nrc.gov  
Nicholas G. Trikouros 
E-mail: ngt@nrc.gov 
 
CAB 03 
Atomic Safety and Licensing Board Panel 
Paul S. Ryerson, Chair  
E-mail: psr1@nrc.gov  
Michael C. Farrar 
E-mail: mcf@nrc.gov  
Mark O. Barnett 
E-mail: mob1@nrc.gov; mark.barnett@nrc.gov

Deborah Davidson 
E-mail: deborah.davidson@nrc.gov 
Joseph Deucher 
E-mail: jhd@nrc.gov 
Karin Francis, Paralegal 
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Don Frye 
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Rebecca Giitter 
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Joseph Gilman, Paralegal 
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Daniel J. Graser 
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Nancy Greathead 
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Pat Hall 
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Patricia Harich 
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Hearing Docket 
E-mail: hearingdocket@nrc.gov 
Emile L. Julian, Esq. 
E-mail: elj@nrc.gov ; Emile.Julian@nrc.gov 
Zachary Kahn 
E-mail: zxk1@nrc.gov 
Erica LaPlante 
E-mail: eal1@nrc.gov 

U.S. Nuclear Regulatory Commission  
Washington, DC 20555-0001 
Nina Bafundo, Esq. 
E-mail: neb1@nrc.gov 
Anthony Barrata 
E-mail: ajb5@nrc.gov 
Mark Barnett 
E-mail: mark.barnett@nrc.gov; mbo1@nrc.gov

Daniel W. Lenehan, Esq. 
E-mail: dwl2@nrc.gov 
Linda Lewis 
E-mail: linda.lewis@nrc.gov 
David McIntyre 
E-mail: David.McIntyre@nrc.gov 
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E-mail: esn@nrc.gov  

Andrew L. Bates 
E-mail: alb@nrc.gov 
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Lauren Bregman 
E-mail: lrb1@nrc.gov 
Margaret Bupp, Esq. 
E-mail: mjb5@nrc.gov 
 

OCAA Mail Center 
E-mail: OCAAMAIL@nrc.gov 
OGC Mail Center 
E-mail: OGCMailCenter@nrc.gov 
Christine Pierpoint 
E-mail: cmp@nrc.gov 
Kevin Roach, Esq. 
E-mail: kevin.roach@nrc.gov 
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U.S. Nuclear Regulatory Commission  
Washington, DC 20555-0001 
Matthew Rotman 
E-mail: matthew.rotman@nrc.gov 
Tom Ryan 
E-mail: Tom.Ryan@nrc.gov 
Andrea L. Silvia, Esq. 
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Mitzi A. Young, Esq. 
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Martha S. Crosland, Esq. 
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Christina Pak, Esq. 
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U.S. Department of Energy 
Office of General Counsel 
1551 Hillshire Drive 
Las Vegas, NV 89134-6321 

Bureau of Government Affairs 
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Marta Adams, Chief Deputy AG 
100 North Carson Street 
Carson City, NV 89701 
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George W. Hellstrom, Esq. 
E-mail: george.hellstrom@ymp.gov 
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Danny Howard 
E-mail: danny_howard@ymp.gov 
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E-mail: bretwhipple@lcturbo.net 

United States Navy 
Naval Sea Systems Command Nuclear 
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California Department of Justice 
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Susan Durbin 
Deputy Attorney General 
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 Signed (electronically) by Donald J. Silverman 
 Donald J. Silverman 
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