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Introduction 
  
 In accordance with 10 C.F.R. § 2.309 and 10 C.F.R. Part 63, and the Advisory Pre-

Application Presiding Officer Board Order of June 17, 2008, the Four Nevada Counties of 

Churchill, Esmeralda, Lander and Mineral hereby files its Reply to the “Answer of the NRC 

Staff.”   

Discussion 
  
Section I through V. A.  
  
 NRC Staff has included an extensive discussion of general NRC law and standing of 

other organizations.  As the bulk of this discussion is not applicable to the Four Counties, this 

Reply expresses no position on this discussion or on the standing of other parties.  
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B. Petitioners Proffered Contentions  
  

1. Opposed Contentions  
 
4NC-SAFETY-1: Insufficient analysis in the License Application and SAR of 
transportation container usage and correlating impacts on worker safety 
 
NRC Staff Response  
 
 NRC Staff claims the contention is not within the scope of the proceeding and does not 

demonstrate the issue is material to the findings the NRC must make.  Answer at 40. 

Four Counties’ Reply  
 
10 C.F.R. § 2.309 (f)(1)(iii): Within the Scope of the Proceeding  
 
 NRC Staff asserts that it merely reviews the contents on the License Application and any 

deviation from the License Application would be covered under 10 C.F.R. § 63.44.  Answer at 

41.  The basis of the Contention is not whether DOE will comply with the terms of the license 

application, rather the argument is that DOE has not provided reasonable analysis and 

assurance that it can receive and possess SNF without unreasonable risk.  NRC Staff cannot 

use the procedures for changes to the SAR, set out in § 63.44, as a cover for inadequate or 

incorrect analysis on DOE’s part.     

NRC may only grant authorization to construct the repository if there are “reasonable 

assurances” present that the radioactive material can be “received and possessed in a geologic 

repository operations area…without unreasonable risk to the health and safety of the public.”  

10 C.F.R. § 63.31(a)(3)(vi).   The cursory analysis provided in the License Application by DOE 

does not provide  “reasonable assurances” , that it can “receive and possess” radioactive 

materials in large quantities of DPC containers without unreasonable risk to health and safety. 

“Reasonable assurances” require more than just a recitation of the regulatory requirements and 

an intention to comply.  See North Atlantic Energy Service Corp., CLI-99-06 (1999) (holding that 

“[a]lthough satisfaction of those requirements is necessary to the grant of a license transfer 

application, such satisfaction cannot be deemed always sufficient to satisfy the applicant's 
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burden of proof, else the NRC be irrevocably bound by applicants' own estimates and left 

without authority to look behind them.”)  DOE attempts to satisfy the regulatory requirements by 

“reciting” its plans to receive SNF at the repository in TADs.  However, the License Application 

is lacking analysis of how it will achieve a 90% TAD ratio and the impact of repackaging DPCs.  

In short, it leaves open a plethora of questions regarding the feasibility and impacts of this 

proposed action.  See Petition 29-31.  As the agency seeking approval of their License 

Application, DOE must provide an accurate analysis of the processes of the repository and its 

compliance with health and safety regulations; DOE has not done so, and its effort to essentially 

“bootstrap” its way forward through the circular reasoning process of saying they have done so 

is specious.   

The requirements for the License Application, as identified by Part 63, include a 

requirement of: 

 “appropriate attention to those…processes of the site that might 
affect design of the geologic repository operations area and 
performance…. The description…must include information 
regarding features, events and processes outside of the site to the 
extent the information is relevant and material to safety or 
performance of the geologic repository.” (Emphasis added.) 
 

 10 C.F.R. § 63.21(c)(1).  Contrary to NRC Staff’s argument that agreements with 

commercial generators are outside the scope of this proceeding, the aforementioned regulatory 

section explicitly includes within the scope of considerations that must be addressed in the 

License Application and considered by NRC in the licensing process.  The issue of how DOE 

will implement TAD usage, including reaching agreements with commercial generators is a 

“process outside of the site” that is clearly “relevant and material” to the safety and performance 

of the repository.  See Petition 29-31.  DOE’s ability or inability to reach agreements with 

commercial generators on TADs will have impacts on the repository operations itself because if 

DOE cannot reach agreements on TADs, the operations infrastructure and worker exposure 

estimates will change.    
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In summary, DOE has not demonstrated its compliance with regulatory sections 

addressing processes affecting the performance and safety of the repository or limiting radiation 

exposure to workers.  These arguments are not premised on a hypothetical violation of the 

License Application, but rather on the lack of reasonable analysis.   Consequently, 4NC-Safety-

1 is within the scope of this proceeding and should be admitted.   

10 C.F.R. § 2.309(f)(1)(iv): Materiality 

 NRC Staff claims that the issue is not material because it is based on speculation about 

future operations that do not comport with the terms of the license application.  Answer at 41.  

We are fully aware of the fact that NRC will not presume a licensee will violate a license in 

absence of evidence to the contrary.  Private Fuel Storage, LLC., CLI-01-9, 53 NRC 232 (2001).  

In this case, however, DOE has offered no evidence demonstrating that it has or will ever be 

able to obtain an agreement with commercial generators regarding TAD usage.  As such, it is 

reasonable, at the very least, to query whether DOE has even considered whether it will be able 

to bring this plan to fruition.  Furthermore, DOE has not addressed the issue presented by the 

fact that more than 10% of SNF to be shipped to the Repository is already packaged in DPCs at 

the generator sites, nor have the addressed the question of who will bear the heavy financial 

burden with respect to the costs of repackaging.  See Petition at 30-31.  DOE rests the bulk of 

its analysis in the License Application concerning packaging SNF on the dubious and arbitrary 

assumption the TAD system will simply come to fruition at the 90% ratio.  All of these factors are 

evidence that DOE has not properly analyzed the difficulties it will encounter or provided 

analysis of alternatives when making the 90% TAD estimate.  As discussed in greater detail 

below, the contention fulfills the materiality requirements. 

NRC Staff Answer Applicable to NEPA-1 through NEPA-3 Contentions 

NRC Staff argues the Nevada Counties failed to address the mandatory requirements of 

10 C.F.R. § § 51.109 and 2.326.  Answer at 1052, 1055, and 1062.  With regard to a 

demonstration that a “materially different result would be or would have been likely” if the 

contention were proven true, Staff asserts that the Nevada Counties’ Petition and the affidavits 
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of their experts are silent.  Id.  Equally important, they allege that the Nevada Counties’ experts 

never provide the analysis that is explicitly called for by the terms of § 2.326(b).  Id.   

The Four Counties’ Reply Applicable to NEPA-1 through NEPA-3 Contentions  
  
 NRC Staff’s argument that the Four Counties alleged failure to address the requirements 

of §§ 51.109 and 2.326 is a fatal error to all of the Four Counties NEPA Contentions is incorrect.  

First, the Four Counties’ NEPA-based Contentions do comport with the requirements of said 

regulations.  Second, the regulations and NRC guidance documents do not support the 

argument of “mandatory” use of the criteria and procedures contained therein.  In addition, 10 

C.F.R. § 2.309 (e)(1), setting out the factors the Board will consider in allowing intervention, 

clearly favors the Four Counties.     

  As to § 51.109, the Four Counties point specifically to § 51.109(c), which states that the 

“presiding officer will find that it is practicable to adopt any environmental impact 

statement…unless… (2) [s]ignificant and substantial new information or new considerations 

render such environmental impact statement inadequate.”  As discussed hereinafter, the 

affidavits attached to the respective contentions do, indeed, present such new information and 

new considerations as to render the EIS inadequate. 

The instant fact situation falls squarely within the standard enunciated by the 

commission:   

NEPA’s twin goals are to inform the agency and the public about 
the environmental effects of a project.  At NRC licensing hearings, 
petitioners may raise contentions seeking correction of significant 
inaccuracies and omissions in the [applicant’s environmental 
report (“ER”) or agency’s EIS].  Our boards do not sit to ‘flyspeck” 
environmental documents or to add details or nuances.  If the ER 
(or EIS) on its face “comes to grips with all important 
considerations” nothing more need be done.  

 

Sys.  Energy Res., Inc. (early Site Permit for Grand Gulf ESP Site), CLI-05-4, 61 NRC 10, 13 

(2005) (quoting Hydro Res., Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-4, 53 NRC 

31,71 (2001) (emphasis added)). A petitioner’s claim must “suggest significant environmental 
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oversights that warrant further inquiry at an evidentiary hearing.”  Exelon Generation Co., LLC 

(Early Site Permit for Clinton ESP Site), CLI-05-29, 62 NRC 801,811 (2005) (emphasis added).  

Thus, as the D.C. Circuit recognized in Nuclear Energy Inst., Inc. v. Envtl. Protection Agency, 

there must be significant “substantive defects” in the FEIS.  373 F.3d 1251, 1313 (D.C. Cir. 

2004) (NEI).  Such is the case presented in the Four Counties’ NEPA contentions, as is clear 

from the affidavits attached to the Petition. 

The Four Counties have also met the criteria contained within Section 2.326.  The 

procedures in Section 2.326 address a “significant safety or environmental issues,” 

demonstrating a “materially different result would be or would have been likely” if the 

contentions were proven to be true and “supporting affidavits that set for the factual and/or 

technical bases for the movant’s claim.”  10 C.F.R. § 2.326 (a)(2)-(b).   

The NEPA contentions do raise a “significant environmental issue.”  Each contention 

addresses a number of significant environmental impacts or mitigation measures DOE has been 

remiss in excluding from the EIS.   While the Petition to intervene does not explicitly use the 

words “materially different result would be likely,” this is implied in all three NEPA contentions 

when discussing the need for road improvements and specific safety measures.   In addition, all 

three NEPA contentions include affidavits with supporting analysis by “competent individuals 

with knowledge of the fact alleged, or by experts in the discipline appropriate to the issues 

raised.”  10 C.F.R. § 2.326(b).  Individuals who provided the attached affidavits are experts in 

their field and competent in the sense that they have been working within the subject area of the 

affidavit for many years.  These affidavits lay a foundation by providing the affiants expertise or 

knowledge, set out support for the contention and describe the factual basis for that support.  In 

their argument, NRC Staff suggests that if the affiant does not explicitly use the language of 

“significant environmental issue” and “materially different result,” that the affidavit does not meet 

the requirements of Section 2.326.  While they did not use the precise language of the 

regulatory section (“significant environmental issue” and “materially different result”), the 

affidavits clearly address the issues at hand.  Section 2.326 does not mandate that these 
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specific words must be recited in order to satisfy the regulations contained therein.  As with the 

contentions themselves, the affidavits still meet the standard contained within § 2.326.   

The regulations and case management documents NRC Staff cites do not support an 

argument of “mandatory” use of the criteria and procedures contained therein.  § 51.109 states 

that criteria and procedures contained within § 2.326 are to be used “to the extent possible.”  10 

C.F.R. § 51.109 (a)(2).  Section 51.109 contains absolutely no language supporting NRC Staff’s 

argument that every criterion of § 2.326 is mandatory or that non-compliance is a fatal error in a 

contention.  The Federal Register Hearing Notice also stated that § 2.326 is to be followed “to 

the extent possible.”  73 Fed. Reg. 63031.  Nothing in the Register Notice indicated compliance 

with a specific criteria contained within § 2.326 is “mandatory.”  Finally, NRC’s June 20, 2008 

“Case Management Order with respect to Petition to Intervene and Contentions” sets out the 

“six requirements” each contention must address, yet contained absolutely no mention of the 

criteria set out in § 2.326.  LBP-08-10.  Thus, there is absolutely nothing in any of the procedural 

guidance documents published by the NRC or the PAPO supporting NRC Staff’s argument of 

“strict” or “mandatory” use of the criteria and procedures.   

  

Finally, and very significantly, based upon the factors to be considered for allowing 

intervention set out in 10 C.F.R. § 2.309 (e)(1)-(2), the Four Counties Petition should be 

granted.  § 2.309(e)(1) states the following factors weigh in favor of allowing intervention: 

 “(i) the extent to which the petitioner’s participation may 
reasonably be expected to assist in developing a sound record; (ii) 
the nature and extent of the petitioner’s property, financial or other 
interest in the proceeding; and (iii) the possible effect of any 
decision or order that may be issued in the proceeding on the 
petitioner’s interest.”  

 We summarize the application of these three criteria as follows: 

(i)  The Four Counties have submitted contentions that have identified substantial voids 

and flaws in DOE’s analysis.  Our participation in the proceedings will assist in developing a 

sound record and avoid future challenges to NRC’s action.  
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(ii)  The nature and extent of the Four Counties’ property, financial and other interests in 

the proceeding are enormous.  The road systems, healthcare facilities, first responder 

capabilities, and the related operational costs will be severely impacted by any unmitigated 

impacts resulting in an overwhelming financial burden on the Four Counties and their sparse 

citizenry.  

(iii)  The possible effects of any decision or order that may be issued in the proceeding 

on the petitioners’ interests are substantial.  It is critical that they be allowed to participle in order 

to assure the proper mitigation measures are implemented, that the costs thereof do not fall to 

them, and that the physical and human environment of their counties is protected and safe.  

 Section 2.309(e)(2) states that the following factors weigh against allowing  
 
intervention: 
 

 (i) the availability of other means whereby the petitioner’s 
interest will be protected; (ii) the extent to which the petitioner’s 
interest will be represented by existing parties; and (iii) extent to 
which the petitioner’s participation will inappropriately broaden the 
issues or delay the proceeding.”  

We address these three criteria as follows: 

(i)  The Four Counties have no other means to protect their interests.  The only means is 

through this proceeding, and the only effective leverage to compel mitigation is through the NRC 

process.  

(ii)  The Petitioners’ interests will have no representation from other parties, as the Four 

Counties have unique, specific interests relating to environmental, safety and financial matters 

exclusive to their own counties. 

(iii)   The Petitioners are not attempting to broaden the scope or delay the proceeding.  

The Four Counties do not oppose the construction of the Yucca Mountain Repository, so long 

as it is constructed and operated in a manner that does not unduly burden the health, welfare 

and economic resources of the Counties or their residents.  

In summary, the factors weighing in favor of allowing the Four Counties’ intervention 

overwhelmingly outweigh the factors against allowing intervention. 
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4NC-NEPA-1 - Insufficient analysis in the Environmental Impact Statement of significant 
and substantial considerations of the environmental impacts of transportation by truck 
through the Four Nevada Counties.  

NRC Staff Answer  

 The Four Counties fail to address the mandatory requirements of § 2.326.  Answer at 

1051.   Assertions of the Four Counties are based on speculation.  Id. at 1051.   The Four 

Counties do not meet the requirements of 10 C.F.R. § 2.309(f)(1).   

Four Counties’ Reply  

 NRC Staff incorrectly argues that the Four Counties alleged failure to address the 

requirements of § 2.326 is a fatal error in the proffered contention.  NRC Staff Answer at 1052.  

Quotations addressing the requirements of §§ 51.109 and 2.326 are neither explicitly required, 

nor is the failure to do so a fatal flaw.  To suggest otherwise is to exalt form over substance. 

Notwithstanding the question of whether the criteria and procedure of § 2.326 are “mandatory” 

in light of the language of § 51.109 (requiring the use of the criteria and procedures of § 2.326 

“to the extent possible”), the Four Counties contention does encompass these criteria and 

procedures.   

The contention raises a significant environmental issue (the environmental impact of 

overweight truck shipments of SNF and HLW upon the existing roadways within the Four 

Counties) and supports the argument with expert affidavits from which it is abundantly clear that 

a materially different result would be or would have been likely had the newly proffered evidence 

been considered initially, to wit: the inclusion within the EIS of an analysis of the environmental 

impacts related to overweight truck transportation of SNF and HLW on Nevada’s limited 

highway system, the necessary  mitigation stemming therefrom, and, ultimately the approval by 

the NRC of the expanded EIS, or the conditioning of a license upon the highway improvements.  

  The significant and substantial new information and/or new considerations set forth in 

the affidavit of Roger Patton, Petition Attachment 1, renders the EIS inadequate.  The Louis 

Berger report entitled MEASURES TO IMPROVE THE SAFETY OF TRANSPORTING SPENT 
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NUCLEAR FUEL AND HIGH-LEVEL RADIOACTIVE WASSTE BY TRUCK ON ALTERNATIVE 

ROUTES THROUGH CHURCHILL, ESMERALDA, LANDER AND MINERAL COUNTIES, 

NEVADA TO THE PROPOSED YUCCA MOUNTAIN GEOLOGIC REPOSITORY, (February, 

2009), LSN# ESM000000039, and Attachment 1 to this Reply, documents and exemplifies the 

detail required by NEPA to fully analyze the impacts of truck transportation in the Four Counties 

by specifically examining alternative and predictable routes, their current condition, the 

consequences of transportation by trucks to the repository, the necessary improvements 

required and costs thereof.  The materiality of these factors is undeniable.  The activity 

described in the Patton affidavit, Petition Attachment 1, and the Louis Berger report, (February, 

2009), LSN#ESM000000039, and Attachment 1 to this Reply, will occur as a part of the Yucca 

Mountain Repository operating procedure and, as the contention explicitly states, will cause 

impacts on roads, environmental health and safety throughout the Four Counties.  Petition at 8-

12.  If proven true, this contention would likely cause a materially different result.  The impacts 

described should influence NRC’s determination of whether DOE has fulfilled its NEPA burden 

and whether it is practicable to adopt the EIS.  More importantly, if proven true, NRC must take 

these factors into account when determining whether to issue, to deny or to condition 

construction authorization in order to protect environmental values.  See 10 C.F.R. § 

51.109(e)(3).  While the Four Counties do not have the power or ability to predict what specific 

form the “materially different result” would take, a finding that the analysis of the environmental 

impacts of transportation by overweight truck is wholly insufficient would cause, at the very 

least, a reevaluation by either DOE or NRC and, in the extreme, change NRC’s licensing 

decision.   

 Second, this contention does include supporting affidavits setting forth the factual and/or 

technical bases for the showing of a materially different result.  The three affidavits provide 

factual support for the impacts and raise facts not mentioned or considered by DOE that 

demonstrate an inadequacy in the NEPA analyses.  The affidavit of Mr. Patton, a highly 

respected transportation engineering expert in Nevada, analyzes the NEPA documents and 
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demonstrates a number of impacts on the environment resulting from overweight truck 

transportation.  See Petition, Attachment Three, Paragraph 13-16.  The Louis Berger report 

further illustrates his findings. LSN #ESM000000039, Attachment 1 hereto. In addition, the Four 

Counties have included affidavits supporting the validity of a variety of other factors that 

exacerbate truck transportation impacts, such as the potential for increased truck numbers and 

efforts to avoid the Las Vegas Valley.  See Petition Attachments 1 and 2.  While these affidavits 

do not use the specific language of § 2.326(a), they certainly demonstrate the presence of a 

significant environmental issue that would likely have a material impact on the licensing 

decision.       

NRC Staff is incorrect that compliance with § 2.326 is mandatory.  The regulations 

simply require that the presiding officer shall resolve disputes concerning adoption of the DOE 

environmental impact statement by using, to the extent possible, the criteria and procedures 

that are followed in ruling on motions to reopen under § 2.326.  See § 51.109. Nevertheless, this 

contention does comply with the regulatory requirements in § 2.326 in  the information 

contained therein, coupled with the data set forth in the affidavits, enables the presiding officer 

to resolve disputes concerning the adoption of the DOE environmental impact statement by 

using the criteria and procedures that are followed in ruling on motions to reopen under § 2.326.  

To argue otherwise requires a twisted technical spin which would preclude the NRC from doing 

its job to assure the project is designed, constructed and operated in a safe manner, and exalts 

form of substance. 

NRC Staff also argues that the contention is based solely on the premise that there will 

be a large number of truck shipments because the rail line will not be built.  Answer at 1052.  

This is a mischaracterization of the Four Counties’ contention.  Rather, the Four Counties 

contend that, regardless of whether the rail line is built, overweight truck transportation will have 

a significant and substantial impact on the environment.  In addition, if the rail line is delayed or 

not constructed, then that will have an additional, exacerbating effect on the already significant 

impacts.  In short, the Four Counties urge the NRC to recognize and address the fact that, even 
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if the rail line is built, the FSEIS has not adequately considered the environmental impacts of the 

truck transportation component of the “preferred alternative.”     

 10 C.F.R. § 2.309 (f)(1)(iv): Materiality 

The NRC Staff argues that DOE is only required to analyze “reasonably foreseeable” 

impacts and because the mostly rail alternative is the preferred alternative, analyzing 

overweight truck transportation is not required.  Answer at 1053.   

Staff argues the EIS is complete because the analysis is governed by a “rule of reason.”  

Answer at 1053.  Neither the law nor the facts at hand support a claim of a reasonable or 

adequate analysis of these transportation issues in the FSEIS.    

In Citizens Against Burlington, Inc. v. Busey, the court extrapolated on the concept of 

“reasonable” under the “hard look” test, as used to define the scope of discussion required to 

satisfy NEPA.  938 F.2d 190 (D.C. Cir. 1991).  First, the court did note there is a degree of 

deference granted to the agency’s determination of what impacts the analyzing agency needs to 

discuss under the “reasonable" standard.  Id. at 196.  However, the Court went on to say, 

“deference…does not mean dormancy, and the rule of reason does not give agencies license to 

fulfill their own prophecies, whatever the parochial impulses that drive them.”  Id.  The court’s 

concern was that, if an agency was allowed to hide behind the “reasonable” standard, the EIS 

would become a “foreordained formality.”  Id.  In short, the reviewing body should not allow an 

agency to shortchange an analysis merely by asserting its analysis is “reasonable” and that the 

preparing agency is entitled to deference on that point.  Clearly, the court’s concern has been 

realized in NRC Staff’s answer; DOE has swiftly decided transportation by overweight trucks, as 

contrasted with legal weight or heavy haul, which were previously studied in the FEIS, will be a 

component of their transportation plan, without providing sufficient analysis of the impacts in any 

EIS document.  Despite this, Staff argues they have included a “reasonably thorough” 

discussion.  To accept NRC Staff’s would turn argument turns the EIS analysis into a mere 

hollow formality.   
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NRC Staff claims that DOE need not examine “remote and speculative” impacts.  

Answer at 1053.  However, NRC Staff has provided no support for their argument that the 

overweight truck transportation impacts are “remote and speculative” other than to argue it is 

reasonable to assume the Rail Line will be constructed.  See Answer at 1053.  DOE has stated 

that a component of the “mostly rail” scenario is 2700 trucks.  See Petition at 6.  Thus, 

overweight truck transportation impacts are a certainty even if the rail line is built and is built on 

time.  

In reality, it is not “remote or speculative, nor is it unreasonable, to assume the rail line 

will not be constructed in a timely manner.  NRC can readily take notice of the fact that the 

Caliente rail line component of the Yucca Mountain Program budget has been reduced by DOE 

in substantial disproportion to the other components of the program in response to 

Congressional reductions in the over-all appropriations for the project.  In each budget cycle, the 

pace of the design and development of the rail line (to say nothing of the commencement of 

right-of-way acquisition) has fallen further and further behind the other critical path elements of 

the Yucca Mountain Project under the direction of DOE itself.  It is not speculation, and is a 

quite reasonable assumption that, at best, the timing for the development of the rail line to the 

repository is no longer synchronized with the development of the repository itself.  The 

consequences are clear:  There will, in all likelihood, be larger volumes of truck shipments of 

construction materials and of HLW and SNF to the repository through the Four Counties.   

Denial of this reality by the NRC would clearly be an arbitrary and capricious act.  DOE 

has publicly ignored this actuality for the purpose of this proceeding, while simultaneously 

implementing and executing a deliberate policy of advancing other pacing components of the 

project while deferring the development of the rail line.  In doing so, it is ignoring its legal duty to 

officially plan for greater volumes of truck transportation as an alternative required by NEPA.  It 

is incumbent upon the NRC to require the inclusion of this subject matter, which was, 

unfortunately, left out by the Applicant.   
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For the reasons set forth above, this contention does meet the requirements of 

materiality.   

10 C.F.R. § 2.309 (f)(1)(v): Concise Statement of Supporting Facts or Expert 

Opinion 

NRC Staff asserts that the Four Counties have failed to provide adequate factual support 

for the assumptions made in its supporting affidavits.  Answer at 1054.  However, NRC Staff 

provides no argument or analysis in support of its claim that the affidavits do not adequately 

explain the basis for the assertion that truck transportation is likely.  Id.  In fact,  the FSEIS itself 

states that 2700 overweight trucks will be a component of the “mostly rail” scenario.  See 

Petition to Intervene at 6.  The affidavits stating the rail line may not be constructed and that 

DOE will avoid shipping waste through Las Vegas demonstrate the likelihood that DOE will have 

more than 2700 overweight truck shipments.  However, even if DOE only has 2700 overweight 

truck shipments, the affidavit of Roger Patton extensively discusses the impacts on roads at this 

predicted number.  See Petition to Intervene Attachment Three.  See also the Louis Berger 

report (February, 2009), LSN#ESM000000039, Attachment 1 hereto, for further illustration of 

the adverse environmental consequences which were not addressed in the EIS process. 

The assertion that we have not met the requirements for supporting facts and expert 

opinions should be rejected. 

 10 C.F.R. § 2.309 (f)(1)(vi): Genuine dispute Regarding the Application 

 The NRC Staff claims that the Four Counties have not addressed the requirement of § 

2.309(f)(1)(vi).  Answer at 1054.  However, the answer provides absolutely no support for this 

argument.  In fact, the Four Counties included a four page, single spaced, analysis 

demonstrating the existence of genuine dispute on a material issue of law or fact.  Petition 8-12.   

  For the reasons set forth above, the contention should be admitted.    
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4NC-NEPA-2 - Insufficient analysis in the Environmental Impact Statement of significant 

and substantial New Considerations Related to Emergency Response Capacity Within 

The Four Nevada Counties. 

 

NRC Staff Answer  

 The Four Counties’ have not addressed the criteria in 10 C.F.R.  §§ 51.109 and 2.326 
and 10 C.F.R. § 2.309(f)(1).   

Four Counties’ Reply  

NRC Staff incorrectly argues that the Four Counties alleged failure to address the 

requirements of § § 51.109 and 2.326 is a fatal error in the proffered contention.  As stated 

previously in our reply to Staff’s answer to 4NC-NEPA-1, addressing the requirements of §§ 

51.109 and 2.326 is neither “mandatory,” nor a fatal flaw to proffered contentions.  Quotation of 

the exact words use in the regulations in addressing thee requirements of §§ 51.109 and 2.326 

is not explicitly required.  Notwithstanding the question of whether the criteria of § 2.326 is 

“mandatory” in light of the language in § 51.109 requiring the “use of the criteria and procedures 

of § 2.326 “to the extent possible”.  In any event, the Four Counties’ NEPA contention does 

address these requirements in every respect by raising a significant environmental issue and 

supporting the argument with expert affidavits.  Further, its is abundantly clear from the 

affidavits that had DOE addressed these matters a materially different result would be or would 

have been likely, to wit: (1) The factual matters sworn to in the affidavits would have been 

addressed within the NEPA process, and (2) the evidence would show that mitigation funding 

required for the related up-front capital costs to the Four Counties would be approximately $23 

million, and annual their operating costs would be approximately $5 million (all in today’s dollar 

values), all as documented in Petition Affidavits 7 through 11. 

The contention raises the issue of the significant and substantial consideration related to 

emergency response capacity.  If proven true, this contention will likely cause a materially 

different result because it will not only affect NRC’s determination of whether DOE has fulfilled 
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its NEPA burden and whether it is practicable to adopt the EIS.  More importantly, if proven true 

in the context of the NRC proceedings, NRC will determine whether to issue, to deny or to 

condition the grant of construction authorization with reference to the subject matter of this 

contention in order to protect environmental values.  See 10 C.F.R. § 51.109(e)(3).  While the 

Four Counties do not have the power or ability to predict the specific form the “materially 

different result” would take, a finding that the analysis of emergency response capacity is wholly 

insufficient would cause, at the very least, a reevaluation by either DOE or NRC and, at the 

most, change NRC’s licensing decision.  The Four Counties have set forth in detail the 

materially different result, namely assurances of funding for vitally-needed equipment and 

support for ongoing operations to protect human environment.   

Mary Nugent, an expert in the field of emergency response systems in Nevada, as well 

as the four Nevada county employees, who are intimately familiar with their counties’ 

emergency response capacity and budgetary needs, provided affidavits in support of the 

contention.  See Petition, Attachment 7 through 11.  These affidavits support the arguments 

made in the contention and demonstrate the presence of a significant issue that would likely 

have a material impact on the licensing decision.  

 10 C.F.R. § 2.309 (f)(1)(iv): Materiality  

NRC Staff argues DOE has satisfied the NEPA’s “hard look” test by including a 

discussion of all “reasonably foreseeable environmental impacts.”  Answer at 1059.  Neither the 

law nor the facts at hand support this assertion.  DOE has not met the “hard look” test because 

they have not included a reasonably thorough discussion of mitigation measures.  DOE 

attempts to evade its responsibility to the residents of the Four Counties, who are severely 

constrained from a monetary standpoint, and who simply are seeking assurances that their first 

responders will be able to effectively protect the public in the event of an accident occurring 

during the transportation of SNF/HLW.  It is legally, financially and socially irresponsibly and 

unconscionable for DOE to seek to evade this responsibility to the citizens of these small, 

isolated rural communities.   
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 The materiality of this contention is readily apparent from the Louis Berger Report 

(February, 2009), LSN#ESM000000039, Attachment 1 hereto, coupled with Petition 

Attachments 7 through 11.  Together, they demonstrate the type and nature of the detail 

necessary to satisfy the requirement of NEPA.  The public safety issues, the current 

substandard road conditions and attendant dangers for the public, the compounded risks 

associated with overweight truck transportation of SNF and HLW through the Four Counties, the 

equipment, facilities, and personnel necessary for protection for the public, and the operational 

and capital costs required  to mitigate the resulting impacts are indisputable, indispensable 

material elements of a sound and legally viable EIS.  

In Citizens Against Burlington, Inc. v. Busey, the court expounded on the concept of 

“reasonableness” as used to define the scope of discussion required to satisfy NEPA.  938 F.2d 

190 (D.C. Cir. 1991).  The court did note a degree of deference granted to the agency’s 

determination of what impacts the agency needs to discuss under the “reasonable" standard.  

Id. at 196.  However, the Court noted, “deference…does not mean dormancy, and the rule of 

reason does not give agencies license to fulfill their own prophecies, whatever the parochial 

impulses that drive them.”  Id.  The court’s concern was that if the reviewing authority allowed 

an agency to hide behind the “reasonable” standard, the EIS would become a “foreordained 

formality.”  Id.   In short, the reviewing agency should not allow an agency to shortchange an 

analysis merely by asserting its “reasonable” and that the preparing agency is entitled to 

deference on that point.  Clearly, the court’s concern has been realized in NRC Staff’s answer; 

DOE has offered a few proposals in terms of providing emergency response planning, training 

and management, without providing any analysis of the feasibility of relying upon the usefulness 

of these measures in any EIS document.  Despite this, NRC Staff argues DOE has included a 

“reasonably thorough” discussion.  To accept NRC Staff’s argument would turns the EIS 

analysis into an empty formality.  

NRC Staff argues that DOE’s mitigation section is complete and points to the standard 

that DOE is not required to lay out proposed mitigation “in the finest detail.”  Answer at 1059.  
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NRC Staff is correct regarding the legal standard; however, NRC Staff is not correct in arguing 

that they have met this standard.  DOE has provided virtually no substantive discussion of 

mitigation.       

In Okanogan Highlands Alliance v. Williams, despite a prediction that environmental 

impacts would be minimal, NEPA documents planned for “extensive” monitoring, suggested 

ways to mitigate, as well as back-up mitigation methods should the initial effort fail, and 

evaluated processes were given an effectiveness rating. 236 F.3d 468, 477-478 (9th Cir. 2000).  

The Ninth Circuit found this to be a complete mitigation analysis.  In contrast to such an 

“extensive” consideration of mitigation, the FSEIS points to no back-up mitigation methods or 

analysis regarding the effectiveness of any proposed mitigation methods.   

The Four Counties are stunned that NRC Staff argues that DOE has provided a 

“reasonably complete” mitigation plan.  Answer at 1059.  The law is clear that an agency’s 

“perfunctory description of mitigating measures is inconsistent with the “hard look” an agency is 

required to render under NEPA.”  Neighbors of Cuddy Mountain v. United States Forest Service, 

137 F.2d 1372, 1380 (9th Cir. 1998); See also Communities, Inc. v. Busey, 956 F.2d 619 (6th Cir, 

1992) (holding that an EIS mitigation analysis met the “hard look” standard when it included 

investigation to “identify the type of contaminants, a reasonable estimate of the extent of 

contamination, alternatives for remedial actions, and a reasonable estimate of the cost to 

remediate”).   Communities stated that a “mere listing of mitigation measures is insufficient to 

qualify as the reasoned discussion required by NEPA” and pointed to a lack of discussion 

regarding the effectiveness of mitigating measures and whether they would be adopted.  Id.  

Nothing in NRC Staff’s analysis demonstrates that DOE has gone beyond a “mere listing” (if 

that) and included information such as effectiveness, estimates of the impacts, or the means 

and costs of mitigation such as set forth in the five affidavits affixed to the Petition as 

Attachments 7 through 11, and the Louis Berger report, (February, 2009), 

LSN#ESM000000039, Attachment 1 hereto.     



 21

DOE’s FSEIS analysis presents a three pronged factual argument that it has provided an 

adequate analysis of the potential impacts of a transportation accident.  First, DOE has a limited 

discussion of Regional Coordinating Offices, second, DOE points to support for the Department 

of Homeland Security and, third, DOE points to Section 180 (c).  While these arguments may be 

persuasive in theory, in reality these three pieces are practically meaningless in terms of 

meeting the “hard look” test, via the “reasonably thorough discussion” requirement.      

As reflected in the Petition, the response time for the Regional Coordinating Office 

(RCO) is four to six hours.  Petition at 20.  For example, in the town of Goldfield, Nevada 

(located in Esmeralda County), the main North/South Nevada throughway (US 95) to the 

Repository runs through the middle of the community.  It is 420 miles and over seven hours 

drive from the nearest RCO in Oakland, California.  The community first responders’ resources 

are totally inadequate.  See Petition at 18-22.  Assuming that a Coordinating Office 420 miles 

away from a potential accident scene goes too meeting a “hard look” burden of analysis is 

absurd.  DOE did not analyze the feasibility or time constraints on a response by RCO or how 

local first responders will manage until RCO arrives.   

Department of Homeland Security (DHS) support is limited to “incidents that require a 

coordinated federal response,” which is defined as an “actual or potential high-impact event that 

requires “coordinated and effective response.”   FSEIS, Vol. II, App. H at H-16-17.  In effect, 

DHS will step in to “coordinate,” in the event of a serious threat, among existing responders 

(who will be primarily local/county responders).  This analyses leaves open a plethora of 

questions, such as how DHS or DOE will “coordinate” when there is no voice and data 

interoperability between any responders, how much time it will take for DHS to respond to an 

incident hundreds of miles from the nearest large city, how DHS will “coordinate” successfully 

the response of ill-equipped and understaffed first responders and how First Responders will 

handle an incident until DHS arrives on the scene.     

NRC Staff also argues DOE’s 180(c) analysis meets the NEPA burden. Yet Section 

180(c) addresses only planning and training needs, with the costs allowed (for those limited 
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purposes only) flowing to states, who would then distribute the funding to local responders.  

Section 180(c) provides no funding for equipment, capital expenditures or operational costs.  

DOE would exercise virtually no control over this program inasmuch as Section 180(c) funnels 

all of the funding through the state, which would allocate and determines how to spend the 

funding.  While compliance with 180(c) is commendable, it does nothing to address the 

Applicant’s paramount responsibility to recognize and address the momentous and preeminent 

mitigation measures desperately needed by the local first responders to enable them to manage 

the impacts of overweight truck transportation of SNF and HLW through the Four Counties as 

required by NEPA.  Furthermore, the State of Nevada has a very limited role with respect to 

emergencies, and (with the exception of the Nevada Highway Patrol) does not have the 

equipment or personnel to perform this function. In Nevada, individual counties and local 

communities have their own police, sheriff’s departments, (and limited hospital facilities in some 

communities) well as fire and EMT responders which are largely (or in some instances, entirely) 

dependant upon volunteer programs.  By attempting to rely upon Section 180(c) to meet its full 

NEPA responsibilities related to transportation in Nevada, DOE is making an effort to pass the 

burden of adequate preparation and operation of this major function on to other parties.  DOE 

cannot satisfy its own responsibilities by simply pointing out its intended compliance with 180(c).   

Finally, NRC Staff argues the Four Counties have not shown how more detailed plans 

would “paint a seriously different picture” of the environmental landscape and, therefore, be 

material to the proceeding.  Answer at 1060.  This is an amazing assertion.  In fact, the Four 

Counties contention includes five affidavits that explicitly address the monumental deficiencies 

in the FSEIS.  See Petition Attachments 7 through 11. These affidavits set out the needs for a 

functional emergency management system and the vitally necessary means to enable the Four 

Counties to meet the unfunded capital and operational costs for communications interoperability 

and emergency response equipment and staffing necessitated by the transportation of 

SNF/HLW through the Nevada Counties.  Id.  Without this support, the Four Counties will not be 
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able to adequately respond to an incident involving SNF/HLW or limit any of the harmful impacts 

caused thereby upon the natural or human environment.      

In conclusion, the FSEIS has not met the “hard look” test.  DOE has not included a 

“reasonably thorough” discussion of mitigation measures related to this contention.  None of the 

three measures DOE did discuss are realistic in terms of ensuring the parties primarily 

responsible for handling an incident (county-level responders) will receive the critically 

necessary assistance from the Applicant.  

 The Four Counties are fully compliant with this provision. 

 10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert 

Opinion 

 NRC Staff argues that the Four Counties have not provided a reasoned basis because 

the contention and affidavits did not support the assertion that the rail line is not likely to be built.  

Answer at 1061.  This argument is faulty for two reasons.   

First, the exacerbation of impacts due to DOE’s failure to construct the rail line on time, 

or ever, is only one component of this contention.  Regardless of when or whether the rail line 

will be built, overweight trucks will be transporting SNF/HLW through the Four Counties and this 

will present a significant and substantial impact on the Four Counties emergency response 

capacity.   

Second, the Four Counties have provided affidavits supporting both the uncertainty of 

rail line construction and increased truck traffic.  See Petition Attachments 1 and 2.  NRC Staff 

fails to identify any “reasoned explanation” justifying the assumption the rail line will be built, or 

built on time.  They point to no area or content of the FSEIS that includes an analysis of the 

reasonableness of assumptions about the number of truck shipment or feasibility of rail line  

construction.  The FSEIS section which we have identified merely state the number has been 

“updated” based upon “revised information”, without including any references or details about 

how or why DOE made this revision.   DOE has provided no information about the basis for the 

conclusion or what renders it “reasonable”. 
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In fact, it is patently unreasonable.  NRC can readily take notice of the fact that the 

Caliente rail line component of the Yucca Mountain Program budget has bee reduced by DOE 

itself in substantial disproportion to the other components of the program in response to 

Congressional reductions in the over-all appropriations for the project.  In each budget cycle, the 

pace of the design and development of the rail line (to say nothing of the commencement of 

right-of-way acquisition) has fallen further and further behind the other critical path elements of 

the Yucca Mountain Project under the direction of DOE itself.  It is not speculation, and is a 

quite reasonable assumption that, at best, the timing for the completion of the rail line to the 

repository is no longer synchronized with construction of the repository itself.  The 

consequences are clear:  There will, in all likelihood, be larger volumes of truck shipment of 

construction materials and of HLW and SNF to the repository through the Four Counties.  Denial 

of the reality the NRC would clearly be an arbitrary and capricious act.  DOE has ignored this 

actuality for the purposes of this proceeding, while simultaneously implementing and executing 

a deliberate policy of advancing other pacing components of the project while deferring the 

design and development of the railroad.  In doing so, DOE is ignoring its legal duty to officially 

plan for greater volumes of truck (and overweight truck) transportation as an alternative as 

required by NEPA.  See also the Affidavit of Engelbrecht von Tiesenhausen, Petition 

Attachment 16. 

The contention includes statements of supporting facts and expert opinions.  For the 

reasons set forth above, NRC should admit this contention.     
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4NC- NEPA- 3 - Insufficient analysis in the Environmental Impact Statement of Significant 
and Substantial New Considerations Related to Selection of SNF Transportation 
Container, Which Renders Environmental Impact Statement Inadequate.   
 
NRC Staff Answer   
 
 NRC Staff argues 10 C.F.R. § 2.326 and 10 C.F.R. § 2.309(f) have not been met.  
 
Four Counties’ Reply 
 
 NRC Staff incorrectly argues that the Four Counties alleged failure to address the 

requirements of §§ 51.109 and 2.326 is a fatal error in the proffered contention.  Answer at 

1062-1065.  As stated previously, addressing the requirements of §§ 51.109 and 2.326 by 

means of literally quoting the language of the regulations is neither mandatory, nor is the 

absence thereof a fatal flaw to proffered contentions.  Notwithstanding whether such recitation 

of the precise words used in the regulation is required, the Four Counties proffered contention 

does address this criteria by raising a significant environmental issue, the argument is 

supported with expert affidavits, and it is clear that had the facts in the proffered contention 

been considered initially, a materially different result would be or would have been likely.  

First, this contention raises a significant environmental issue, namely the environmental 

impact of repackaging SNF at the Repository site.  This action will occur as a part of the Yucca 

Mountain Repository operating procedure and, as the contention explicitly states, will impact 

environmental health and safety at the Repository site and on workers, many of whom are 

residents of the Four Counties.  If proven true, this contention would be or would have been 

likely cause a materially different result because the consequences thereof would have been 

taken into account and factored into the EIS process, and would affect NRC’s determination 

whether DOE has fulfilled its NEPA burden.  Ultimately, if the proffered contention is proven 

true, NRC will have to take these factors into account when determining whether to issue, to 

deny or to condition a grant of authorization for construction in order to protect environmental 

values.  See 10 C.F.R. § 51.109(e)(3).  While the Four Counties do not have the power or ability 

to predict what specific form the “materially different result” will take, a finding that the analysis 
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of the environmental impacts of SNF transportation container utilization is wholly insufficient 

would cause, at the very least, a reevaluation by either DOE or NRC.  

Second, this contention does include supporting affidavits setting forth the factual and/or 

technical bases for the showing of a materially different result.  The affidavit of Mr. von 

Tiesenhausen, in thoughtful and logical detail, describes the basis for his arguments, drawn 

from his research, his thorough analysis of the NEPA and License Application documents and 

his careful historical following of the processes involving the Yucca Mountain Project from its 

inception.  See Petition Attachment 16.  DOE attempts to argue, especially in the case of this 

specific contention, that Mr. von Tiesenhausen does not have the requisite expertise to support 

a contention.  Answer at 62.  This assertion is incorrect; Mr. von Tiesenhausen has extensive 

experience as reflected in his affidavit.  The tactic of attempting to undermine the message by 

attacking the messenger (Mr. von Tiesenhausen) is ineffective and unbecoming of the Staff.     

This proffered contention complies with the regulatory requirements in question.  To hold 

otherwise would exalt form over substance. 

10 C.F.R. § 2.309(f)(1)(iv): Materiality  

 NRC Staff claim claims that the issue is not material to the findings because the 

issue raised by the Four Counties is too minor to require supplementation and the contention 

offers only speculative statements.  Answer at 1066.  

NRC Staff claims that DOE is only required to supplement when additional information 

paints a “seriously” different pictures.  Answer at 1066.  In this instance, the contention does 

paint a “seriously” different picture.  DOE claims 90% of SNF will arrive in TADs.  However, the 

FSEIS sets forth no reasoned explanation or analysis of the 90% TAD scenario assumption.  

NRC Staff points to no area or content of the FSEIS that includes an analysis of the 

environmental health and safety impacts to workers at the repository, nor do they explain the 

discrepancy in analysis raised in the proffered contention at Page 27-28.  DOE has not provided 

information about how it will implement TAD usage, how it will reach agreements with 

commercial generators, what the impacts on worker safety will be, or how the repository 
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operations area will handle a higher than expected number of DPCs.  Petition 27-28.  If the 

information provided in the contention and affidavit is taken as true, a much higher percentage 

of SNF will arrive at the repository in DPCs.  As a result of this increase in DPCs, individual 

workers would be subject to a higher individual radiation doses by reason of increased handling 

of SNF at the repository.  Thus, the contention does demonstrate a “seriously different picture of 

the environmental landscape” and the issue is material to NRC’s findings.   

NRC Staff also claims the Four Counties have provided no support for its claims.  

Answer at 1066.  As clearly stated by DOE themselves, claims can be rooted in facts, 

documents or opinions.  DOE Answer at 74.  In this case, the affidavit of Engelbrecht von 

Tiesenhausen, Petition Attachment 16, is rooted in an expert’s analysis of documents.  Clearly, 

this fits the requirements for support.  In addition, it is argued that Mr. von Tiesenhausen’s 

reference to and reliance upon the statements of Mr. Rod McCullum in Petition Attachment 15 

can not serve as the basis for the contention.  This reference by Mr. von Tiesenhausen is drawn 

from a written copy of presentation by a senior executive of the Nuclear Energy Institute to the 

Nuclear Waste Technical Review Board on September 24, 2008 entitled “Integrated System 

Operations”.  It is entirely reasonable for Mr. von Tiesenhausen to include this document as a 

part of his basis for his affidavit testimony.  While the document, standing alone, may not be a 

sufficient basis for Mr. von Tiesenhausen’s conclusions, when taken in aggregate with the other 

factors cited as factors supporting his opinion, it provides significant support for the contention.   

For the reasons enumerated above, NRC should admit this contention.    

10 C.F.R. § 2.309(f)(1)(v): Concise Statement of Supporting Facts or Expert Opinion 

 NRC Staff repeats their aforementioned argument that the Four Counties have based 

this contention on speculative assertions.  Answer at 1067.  As clearly stated by the Applicant 

itself, claims can be rooted in facts, documents or opinions.  DOE Answer at 74.  In this case, 

the affidavit is rooted in an expert’s analysis of documents.  Clearly, this fits the requirements for 

support, as spelled out by DOE’s Answer.  In this case, the document cited was just part of Mr. 

von Tiesenhausen’s basis, not the entire basis.  While the document, standing alone may not be 
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enough, if taken in aggregate with other factors influencing his conclusions, it certainly provides 

support for the contention.  

For the reasons set forth above, NRC should admit this contention.    

10 C.F.R.(f)(1)(vi): Genuine Dispute Regarding the Application  

 NRC Staff claims the contention does not provide sufficient information to show that a 

genuine dispute exists.  Answer at 1067.  NRC Staff provides absolutely no support for this 

argument.  The Four Nevada Counties contention addresses this requirement.  Petition pp. 26 

through 28.   The NRC should reject this argument.    
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C.  Conclusion 

 In closing, we urge the Atomic Safety and Licensing Boards and the NRC to consider 

and balance the cardinal factors enumerated in 10 C.F.R. § 2.309 (e)(1)-(2) in considering our 

Petition.  The following factors weigh in favor of allowing intervention: 

 “(i) the extent to which the petitioner’s participation may 
reasonably be expected to assist in developing a sound record; (ii) 
the nature and extent of the petitioner’s property, financial or other 
interest in the proceeding; and (iii) the possible effect of any 
decision or order that may be issued in the proceeding on the 
petitioner’s interest.”  

 We summarize the application of these three criteria as follows: 

(i)  The Four Counties have submitted contentions that have identified substantial voids 

and flaws in DOE’s analysis.  Our participation in the proceedings will assist in developing a 

sound record and avoid future challenges to NRC’s action.  

(ii)  The nature and extent of the Four Counties’ property, financial and other interests in 

the proceeding are enormous.  The road systems, healthcare facilities, first responder 

capabilities, and the related operational costs will be severely impacted by any unmitigated 

impacts resulting in an overwhelming financial burden on the Four Counties and their sparse 

citizenry.  

(iii)  The possible effects of any decision or order that may be issued in the proceeding 

on the petitioners’ interests are substantial.  It is critical that they be allowed to participle in order 

to assure the proper mitigation measures are implemented, that the costs thereof do not fall to 

them, and that the physical and human environment of their counties is protected and safe.  

 Section 2.309(e)(2) states that the following factors weigh against allowing  
 
intervention: 
 

 (i) the availability of other means whereby the petitioner’s 
interest will be protected; (ii) the extent to which the petitioner’s 
interest will be represented by existing parties; and (iii) extent to 
which the petitioner’s participation will inappropriately broaden the 
issues or delay the proceeding.”  

We address these three criteria as follows: 
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(i)  The Four Counties have no other means to protect their interests.  The only means is 

through this proceeding, and the only effective leverage to compel mitigation is through the NRC 

process.  

(ii)  The Petitioners’ interests will have no representation from other parties, as the Four 

Counties have unique, specific interests relating to environmental, safety and financial matters 

exclusive to their own counties. 

(iii)   The Petitioners are not attempting to broaden the scope or delay the proceeding.  

The Four Counties do not oppose the construction of the Yucca Mountain Repository, so long 

as it is built and operated in a manner that does not unduly burden the health, welfare and 

economic resources of the Counties or their residents.

The factors weighing in favor of allowing the Four Counties’ intervention overwhelmingly 

outweigh the factors against allowing intervention. 

Finally, we note that the primary thrust of the NRC Staff Answer is directed at procedural 

arguments advanced in an effort to dissuade the NRC from admitting the proffered contentions, 

and thereby blocking consideration of the vitally important issues we have raised.  As stated 

within our reply, Staff seeks to exalt form over substance.  We urge the NRC to look beyond 

these unfortunate efforts to filter out substantive issues which are clearly encompassed within 

the NRC’s core mission to assure the safe operation of the Yucca Mountain repository and the 

protection of the human and natural environment so important to the citizens represented by the 

Petitioners. 
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The Four Nevada Counties respectfully request that their Petition to Intervene be 

granted and that the specific contentions proposed be admitted for hearing. 

 

                                                                                               Respectfully Submitted, 

(Signed electronically) by 

Robert F. List, Esq.   

Jennifer Gores, Esq. 

Armstrong Teasdale LLP 

1975 Village Center Circle 

Suite 140 

Las Vegas, NV89134 

(702)733-6700 

 

Dated at Las Vegas, Nevada 

This 24th day of February, 2009 
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Measures to Improve the Safety of Transporting SNF and HLW by Truck through the Four Counties 
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1. INTRODUCTION 

The Department of Energy proposes to transport approximately 2,700 truck 

transportation casks of spent nuclear fuel (SNF) and high-level radioactive waste (HLW) on 

highways through Nevada to the proposed Geologic Repository at Yucca Mountain. 

According to the Supplemental Environmental Impact Statement (SEIS), “Trucks that 

carried transportation casks probably would be overweight rather than legal weight”1.  Trucks 

with gross vehicle weights less than 36,000 kilograms (80,000 pounds) are defined as being of 

legal weight on the nation’s highways and were initially evaluated in the FEIS as a potential 

transportation mode for SNF and HLW.  However, “DOE has since determined that trucks 

carrying truck casks would be more likely to have gross vehicle weights in the range of 36,000 

kilograms to 52,000 kilograms (115,000 pounds).”2  As proposed and evaluated in the SEIS, the 

truck shipments of SNF and HLW would be transported to the Repository using overweight 

trucks on Nevada highways as part of the DOE’s Proposed Action. 

The SEIS identified and analyzed representative national truck routes from SNF and HLW 

origination sites throughout the United States to the Repository.  In the State of Nevada, the 

only truck routes identified and analyzed in the SEIS were highway routes passing through the 

Las Vegas metropolitan area.  The SEIS goes on to state, however, that that “At this time, 

before receipt of a construction authorization for the Repository and years before a possible first 

shipment, DOE has not identified the actual routes it would use to ship spent nuclear fuel and 

high-level radioactive waste to Yucca Mountain. However, the highway and rail routes that DOE 

used for analysis in this Repository SEIS are representative of routes that it could use. The 

highway routes conform to U.S. Department of Transportation regulations (49 CFR 397.101). 

These regulations, which the Department of Transportation developed for Highway Route-

Controlled Quantities of Radioactive Materials, require such shipments to use preferred routes 

that would reduce the time in transit. A preferred route is an Interstate System highway, bypass, 

beltway, or an alternative route designated by a state routing agency.  Alternative routes can be 

designated by states and tribes under U.S. Department of Transportation regulations (49 CFR 

397.103) that require consideration of the overall risk to the public and prior consultation with 

local jurisdictions and other States.”3 

                                                 
 
1 SEIS, page 2-45 
2 SEIS, page 2-45 
3 SEIS, page 6-4 
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This statement makes it clear that under U.S. Department of Transportation regulations, a 

state routing agency, presumably the Nevada Department of Transportation4 (NDOT), could 

designate routes to the Repository through the State of Nevada which are different than the 

representative routes analyzed in the SEIS.  Such alternative routes, which certainly exist, have 

not been identified or analyzed in the SEIS and include routes through Churchill, Esmeralda, 

Lander and Mineral Counties (the Four Counties.) 

This report identifies alternative truck routes through the Four Counties which are highly 

likely to be selected by NDOT as alternative routes for the shipment of SNF and HLW to the 

Repository and identifies and evaluates measures which are recommended to improve the 

safety of these routes under the Proposed Action. 

2. LIKELY ALTERNATIVE TRUCK SHIPMENT ROUTES THROUGH THE FOUR 
COUNTIES 
Two interstate highways cross the State of Nevada.  I-80 crosses the northern part of the 

State from east to west from Utah to Northern California.  I-15 crosses the southern part of the 

State from northeast to southwest from Arizona (and Utah) to Southern California.  Any SNF 

and HLW waste shipped to the Repository by truck would enter Nevada on I-80 or I-15 since the 

preferred route in neighboring states is likely to be an Interstate System highway.  I-15 is 

located in Clark County and passes through Las Vegas, the largest and most populous City in 

the State of Nevada.  I-80 extends through Churchill County and Lander County as well as six 

other Northern Nevada counties.  

The proposed Yucca Mountain Repository is only accessible from US-95, a national 

highway which extends north-south through Nevada from Oregon to Southern California and 

connects to both I-80 and I-15.  While the portion of US-95 from Las Vegas northward to the 

Repository has been identified and analyzed in the SEIS as a representative truck route, there 

are several other routes within the State of Nevada which lead from I-80 and/or I-15 to the 

Repository and which the NDOT would have the authority to designate as alternative routes for 

the transportation of SNF and HLW. 

Without limiting the number of alternative routes that could be considered, two alternative 

routes which would be highly likely candidates are: 

(a) I-80 westbound from Utah to US-95 and then US-95 southbound to the 
Repository.  (This route passes through Lander, Churchill, Mineral and 
Esmeralda Counties); and, 

                                                 
 
4 FEIS, Appendix J, page J-30 
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(b) I-80 eastbound from California to Fernley, Nevada, Alt. US-50 eastbound to US-
50, US-50 eastbound to Fallon, Nevada, and then US-95 southbound to the 
Repository.  (This route passes through Churchill, Mineral and Esmeralda 
Counties.) 

 These alternative routes, utilizing existing highways in the Four Counties (see Figure 1), 

are the most likely routes that would be used to reduce the time in transit for overweight truck 

shipments entering the State on I-80 from northern U.S. origins, and would be expected to 

accommodate a portion of the projected 2,700 truck shipments.  Furthermore, these routes 

would be the most likely alternative routes used to avoid the shipment of SNF and HLW by 

overweight truck through Las Vegas. 

The SEIS does not assess impacts associated with either of these routes which are highly 

likely to be designated as alternative routes by the State of Nevada. 

I-80 is a four-lane Interstate highway, designed, constructed and maintained to Interstate 

standards.  Alt. US-50 and US-50 are rural highways between Fernley and Fallon which have 

been recently widened to four lanes by the NDOT.  US-95 within Churchill, Mineral and 

Esmeralda Counties is a two-lane rural highway.  The FEIS and SEIS do not consider the 

sufficiency or reliability of US-95, US-50 or Alt. US-50, as rural highways, to accommodate 

overweight trucks carrying SNF and HLW. 

As shown in Table 1, at least 299 miles of highway in the Four Counties are highly likely to 

be designated as Alternative Routes for the shipment of SNF and HLW, including 248 miles of 

two lane rural highway (US-95). 

TABLE 1 

Length of Truck Routes in the Four Counties which are Highly Likely to be 
Designated as Alternative Routes for the Shipment of SNF and HLW  

(miles) 

 I-80 US-95 US-50 Alt. US-50 TOTAL 
Churchill County 5.6 58.9 9.1 9.3 82.9 
Esmeralda County  96.8   96.8 
Lander County 27.0    27.0 
Mineral County  92.4   92.4 
Total 32.6 248.1 9.1 9.3 299.1 

  

Rural highways, especially low volume rural highways, such as US-95, are upgraded and 

maintained less frequently than interstate highways.  Based on our review of available 

documentation, the initial condition of the roadway and the reliability of maintenance is 

insufficient for the safe transportation of SNF and HLW using overweight trucks. 
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Overweight trucks shipping SNF and HLW will travel at a slower rate of speed than 

automobile traffic, especially on long ascending grades.  This is generally not a problem on four-

lane interstate highways where an additional lane is available for passing.  However, on two-

lane highways such as US-95, faster traffic tends to queue up behind slower moving vehicles.  

Normal operating procedure is for faster traffic to pass slower moving vehicles by temporarily 

occupying the on-coming traffic lane in locations where there is adequate sight distance and a 

gap in on-coming traffic.  Roadway safety depends upon the skill and judgment of individual 

motorists as well as the frequency of passing opportunities.  As traffic volumes continue to 

increase in the future, passing opportunities will become less available. 

Specific impacts which can be anticipated include the following: 

(a) Traffic safety will decline as traffic backs up behind overweight trucks on two lane 
highways; 

(b) Traffic safety is also compromised if substandard highway design features are 
not upgraded to current standards; and, 

(c) Overweight trucks accelerate the deterioration of pavement, shortening 
pavement life. 

Failure to address these impacts with appropriate mitigation would lead to increased 

accident rates, increased radiological affects, increased air pollution and increased costs to 

state and local jurisdictions. 

3. MEASURES TO IMPROVE THE SAFETY OF TRANSPORTING SNF AND HLW ON 
RURAL HIGHWAY ROUTES THROUGH THE FOUR COUNTIES 

 To evaluate the characteristics of US-95 as well as US-50, Alt. US-50 and I-80 in the 

Four Counties, the Nevada Department of Transportation record documents in Table 2 were 

reviewed. 

 The following measures to improve the safety and reliability of rural highways in the Four 

Counties were evaluated: 

 (a) Construction of  passing lanes at intervals of 5 to 10 miles, in accordance with 

the guidelines of the American Associate of State Highway and Transportation 

Officials (AASHTO) A Policy on Geometric Design of Highways and Streets, to 

allow faster traffic to pass; 

(b) Increase shoulder width to a minimum of 8 ft. in accordance with AASHTO 
guidelines; 

(c) Construct truck climbing lanes on long upgrades; 
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(d) Upgrade roadside design features through the use of guardrail, flattened slopes 
and improved drainage; 

 
 

TABLE 2 
 

Nevada Department of Transportation Construction Drawings Reviewed  
to Determine the Existing Characteristics of  

I-80, US-95, US-50 and Alt. US-50 in the Four Counties 
 

CONTRACT 
NO. ROUTE COUNTY

BEGIN 
MILEPOST 

END 
MILEPOST PROJECT TYPE 

1089 I 80 CH 12.84 27.69 ORIGINAL CONSTRUCTION 
3130 US 50 CH 11.27 16.07 WIDEN 
619 US 50A CH 2.11 9.02 ORIGINAL CONSTRUCTION 

3130 US 50A CH 8.53 9.29 WIDEN 
1169 US 95 CH 0.00 3.11 ORIGINAL CONSTRUCTION 
1159 US 95 CH 3.11 15.90 ORIGINAL CONSTRUCTION 
735 US 95 CH 25.05 26.09 ORIGINAL CONSTRUCTION 

1012 US 95 CH 26.20 27.91 ORIGINAL CONSTRUCTION 
985 US 95 CH 27.91 43.42 ORIGINAL CONSTRUCTION 

1010 US 95 CH 43.42 58.60 ORIGINAL CONSTRUCTION 
1089 US 95 CH 58.60 58.91 ORIGINAL CONSTRUCTION 
2282 US 6/95 ES 0.00 18.73 OVERLAY 
1095 US 6/95 ES 0.00 0.12 ORIGINAL CONSTRUCTION 
344 US 6/95 ES 0.12 19.01 ORIGINAL CONSTRUCTION 
614 US 6/95 ES 40.99 51.23 ORIGINAL CONSTRUCTION 
731 US 6/95 ES 51.23 57.74 ORIGINAL CONSTRUCTION 

1370 US 95 ES 0.00 5.76 ORIGINAL CONSTRUCTION 
1319 US 95 ES 5.76 19.28 ORIGINAL CONSTRUCTION 
764 US 95 ES 19.28 19.96 ORIGINAL CONSTRUCTION 

1528 US 95 ES 32.88 44.95 ORIGINAL CONSTRUCTION 
390 US 95 ES 85.24 86.43 ORIGINAL CONSTRUCTION 

1454 US 95 ES 85.78 99.07 ORIGINAL CONSTRUCTION 
410 US 95 ES 86.43 94.17 ORIGINAL CONSTRUCTION 

1516 I 80 LA 3.21 9.05 GRADE & DRAIN 
1163 I 80 LA 9.05 15.90 ORIGINAL CONSTRUCTION 
1137 I 80 LA 15.90 26.97 ORIGINAL CONSTRUCTION 
1454 US 95 MI 0.00 5.87 ORIGINAL CONSTRUCTION 
364 US 95 MI 11.47 27.98 ORIGINAL CONSTRUCTION 

1922 US 95 MI 11.86 15.87 OVERLAY 
3340 US 95 MI 27.70 40.03 WIDEN  
386 US 95 MI 27.98 36.43  ORIGINAL CONSTRUCTION 

  US 95 MI 39.68 52.86 ORIGINAL CONSTRUCTION 
2675 US 95 MI 44.09 44.09 SAFETY 
1074 US 95 MI 62.34 70.58 ORIGINAL CONSTRUCTION 
1508 US 95 MI 63.21 63.61 SAFETY 
980 US 95 MI 70.58 84.86 ORIGINAL CONSTRUCTION 

1295 US 95 MI 82.77 82.94 ORIGINAL CONSTRUCTION 
1169 US 95 MI 84.86 92.56 ORIGINAL CONSTRUCTION 
1295 US 95A MI 0.00 10.38 ORIGINAL CONSTRUCTION 
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(e) Provide realignment of the highway in locations with substandard geometrics, in 
accordance with AASHTO guidelines; 

(f) Improve signage to alert drivers to the locations of climbing and passing lanes as 
safe passing zones; 

(g) Upgrade signage to better designate no-passing zones; 

(h) Upgrade intersection controls and sight visibility zones as warranted; and, 

(i) In accordance with the State of Nevada Highway Preservation Report,  

! Provide corrective maintenance on sections of pavement which have 
been overlayed within the previous 12 years but show signs of physical 
deterioration; 

! Re-construct pavement which has not been overlayed within 12 years; 
and, 

! Provide a pavement maintenance overlay at a minimum of twelve year 
intervals. 

 

 The following sections discuss recommended improvements based on the review of the 

documents in Table 2.  The estimated costs for these improvements are presented in Section 6. 

 3.1 Passing Lanes 

Two-hundred and forty-eight miles of US-95, a two-lane rural highway, are likely to be 

used to transport SNF and HLW through the Four Counties. With the introduction of slower 

moving overweight vehicles traveling to and from the Repository, and with the volume of traffic 

continuing to increase, passing opportunities are reduced due to the increased likelihood of 

traffic being in the oncoming opposing lanes.  This makes the construction of passing lanes at 

regular intervals highly desirable.  Passing lanes “are particularly advantageous in rolling terrain, 

especially where alignment is winding or the profile includes critical lengths of grade.”5  This 

type of terrain exists along much of US-95 in the Four Counties. 

Construction of passing lanes improves traffic operations by providing additional 

opportunities to pass slower moving overweight vehicles hauling SNF and HLW to the 

Repository and empty transport casks on return trips.  The addition of passing lanes, to 

augment existing passing zones, and with advance signing, would provide motorists added 

safety and assurance that passing opportunities are forthcoming.  This knowledge would 

dissuade motorists from engaging in risky passing maneuvers.  Providing additional passing 

opportunities would not only increase safety but also reduce motorist delay.  
                                                 
 
5 American Association of State Highway and Transportation Officials A policy on Geometric Design of Highways and 
Streets, 2004 edition, page 251 
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Based on AASHTO recommended guidelines for frequency and length, a review of the 

grades and alignment of US-95 and the typical performance of trucks carrying 115,000 pounds 

loaded and 95,000 pounds empty, a total of 65 locations for passing lanes are recommended 

along US-95 in Churchill, Esmeralda and Mineral Counties.  This would provide for one passing 

lane every 7.6 miles on average.  Each passing lane would be approximately one mile in length, 

providing sufficient distance for trucks to pull over to allow faster moving vehicles to pass and 

then to move back into the travel lane without losing speed.  The estimated cost to construct 

these passing lanes is presented in Section 6.  The estimated cost includes provision for 

appropriate signing. 

3.2 Widened Shoulders 

For rural arterials with similar characteristics to US-95, US-50, and US-50A in the Four 

Counties, AASHTO recommends shoulder widths of 8 feet6.   

The use of shoulders provides many operational and safety benefits.  Among those cited 

by AASHTO7 are: 

• Space is provided away from the traveled way for vehicles to stop because of 
mechanical difficulties, flat tires, or other emergencies. 

• Space is provided for motorists to stop occasionally to consult road maps or for other 
reasons. 

• Space is provided for evasive maneuvers to avoid potential crashes or reduce their 
severity. 

• The sense of openness created by shoulders of adequate width contributes to driving 
ease and reduced stress. 

• Sight distance is improved in cut sections, thereby potentially increasing safety. 

• Some types of shoulders improve highway aesthetics. 

• Highway capacity is improved because uniform speed is encouraged. 

• Space is provided for maintenance operations such as snow removal and storage. 

• Lateral clearance is provided for signs and guardrails. 

• Storm water can be discharged farther away from the traveled way, and seepage 
adjacent to the travel way can be minimized.  This may directly reduce pavement 
breakup. 

• Structural support is given to the pavement. 

                                                 
 
6  American Association of State Highway and Transportation Officials A policy on Geometric Design of Highways 

and Streets, 2004 edition, Exhibit 7-3 
7  American Association of State Highway and Transportation Officials A policy on Geometric Design of Highways 

and Streets, 2004 edition, page 314. 
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• Space is provided for pedestrian and bicycle use, for bus stops, for occasional 
encroachment of vehicles, for mail delivery vehicles, and for the detouring of traffic 
during construction. 

“Regardless of width, a shoulder should be continuous.  The full benefits of a 

shoulder are not realized unless it provides a driver with refuge at any point along the 

traveled way.”8 

Existing shoulder widths for US-95, US-50 and Alt. US-50 were obtained from the 

records of the Nevada Department of Transportation.  According to the NDOT records, these 

highways do not have the recommended shoulder width of 8 ft. for 220 of the 299 miles through 

the Four Counties.  Therefore, 220 miles of shoulder widening is recommended.  The estimated 

cost of constructing the recommend shoulders is presented in Section 6. 

3.3 Truck Climbing Lanes 

Trucks, especially overweight trucks, are affected by grades much more than passenger 

cars.  The effect of grades on trucks causes operational and safety issues.  Passenger cars can 

queue up behind trucks on ascending grades which cause time delays to motorists.  This 

queuing can also cause motorists to become impatient and may lead them to attempt unsafe 

passing maneuvers. 

“Studies show that, regardless of the average speed on the highway, the more a vehicle 

deviates from the average speed, the greater its chances of becoming involved in a crash.”9  

The study cited shows that the crash involvement rate for trucks in which their running speeds 

are reduced by 10 miles per hour below the average running speed of all traffic is increased 

approximately three-fold.10 

Where safety is a concern, AASHTO11 criteria define locations recommended for the 

construction of truck climbing lanes as up-grades where truck flow exceeds 20 vehicles per hour 

and 10 mph or greater speed reduction is expected for heavy trucks. 

Existing grades on US-95 were analyzed to determine where truck climbing lanes would 

be warranted.  Accordingly, 27 miles of truck climbing lanes are recommended for construction 

                                                 
 
8  American Association of State Highway and Transportation Officials A policy on Geometric Design of Highways 

and Streets, 2004 edition, page 315. 
9 American Association of State Highway and Transportation Officials A policy on Geometric Design of Highways and 

Streets, 2004 edition, page 239. 
10 American Association of State Highway and Transportation Officials A policy on Geometric Design of Highways 

and Streets, 2004 edition, Exhibit 3-58. 
11 American Association of State Highway and Transportation Officials A policy on Geometric Design of 

Highways and Street, 2004 edition, pages 244-245. 
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on US-95 in Churchill, Esmeralda and Mineral Counties.  The estimated cost to construct these 

climbing lanes is presented in Section 6. 

3.4 Roadside Design Features 

“On Nevada’s roadways, there were 605 fatal run-off-the-road crashes between 1998 

and 2002, resulting in a total of 675 traffic fatalities, which is an average of 135 fatalities per 

year.  This accounts for approximately 39% of all traffic fatalities during the five-year period.”12   

Of the 675 fatalities, 63% occurred on rural roadways and 20% of that total occurred on 

arterials13 similar to the types that are the subject of this study. 

In 2006, the Nevada Department of Transportation and the Nevada Department of 

Public Safety published the Nevada Strategic Highway Safety Plan.  As part of the plan, twenty 

critical strategies were identified to help reduce the number of severe and fatal crashes 

occurring in the state. Flatten side slopes and remove roadside objects was identified as 

critical strategy number 11.  This strategy is meant to “reduce the consequences of leaving the 

road by designing safer slopes and ditches to prevent rollovers and provide adequate clear 

zones by removing/relocating objects (i.e., trees, utility poles, light pole, and etc.) in hazardous 

locations.”14 

NDOT has recognized that it is highly desirable to keep vehicles in their travel lanes and 

has placed rumble strips along most of their rural arterial highways in an effort to keep motorists 

on the roadway. However, there will always be vehicles that run off the road and “a clear 

unobstructed roadside is highly desirable.”15     

Slope flattening (or installation of guardrail) to provide a traversable and unobstructed 

roadside are recommended for 44 miles along US-95 in Churchill, Esmeralda and Mineral 

Counties based upon review of the construction drawings for the highways.  The estimated cost 

to improve the safety of roadside features is presented in Section 6. 

3.5 Highway Realignment and Intersection Upgrades 

Most of US-95 is posted for a 70 mph speed.  In rural locations with substandard 

geometrics, especially on curves where the safe speed is lower than 70 mph, re-alignment 
                                                 
 
12 Nevada Department of Transportation and Nevada Department of Public Safety, Nevada Strategic Highway Safety 

Plan, 2006, page 20 
13 Nevada Department of Transportation and Nevada Department of Public Safety, Nevada Strategic Highway Safety 

Plan, 2006, page 20 
14 Nevada Department of Transportation and Nevada Department of Public Safety, Nevada Strategic Highway Safety 

Plan, 2006, page 72 
15 American Association of State Highway and Transportation Officials A policy on Geometric Design of Highways 

and Streets, 2004 edition, page 448 



Measures to Improve the Safety of Transporting SNF and HLW by Truck through the Four Counties 
 

11 
 

would allow vehicles to travel at higher speeds and avoid delays.  However, passing lanes and 

climbing lanes in areas near substandard geometric features would allow slower moving trucks 

to move aside, reducing delays to faster moving vehicles and increasing safety for all.  

Appropriately placed passing and climbing lanes should, therefore, minimize the need for 

realignment in the Four Counties. 

In urban areas, sharp turns are accompanied by caution signing or traffic signals to 

provide for the safe movement of trucks at slower speeds.  Therefore, no specific up-grades of 

the highways in urban areas have been identified.  However, measures to improve roadside 

visibility should be considered during design and construction. 

4.   SECURE PARKING/REST AREAS 

The AASHTO Strategic Highway Safety Plan16 identified drowsy or distracted drivers as 

an emphasis area and keeping drivers alert as a strategic highway safety plan goal.  In Nevada, 

of the seven accident categories with the highest numbers of fatal crashes, inattentive and 

asleep/fatigued drivers were cited in 18% of crashes.17 

An overweight, over-dimensional truck traveling on the National highway system 

requires permits from each state through which it travels.  The permit may place restrictions on 

vehicle operations to protect public safety.  In Nevada, for example, an overweight truck permit 

may restrict shipments to daylight hours.  The distance traveled by trucks in Nevada may range 

up to 675 miles following I-80 and US-95 from the Utah border to the Repository.   Assuming 

that the overweight truck permit restricts travel to daylight hours, night-time layover locations will 

be needed in Nevada.  The night-time layover locations may include amenities for the drivers, a 

refueling station, inspection area and site security features 

Besides a convenient place for drivers of SNF and HLW transport vehicles to rest, these 

secure parking areas could also be used as an opportune location to tow the transport vehicles 

to when mechanical breakdowns occur.  The transport vehicles could be towed and secured 

until such a time that the vehicle is either repaired or the cask is loaded onto another vehicle.  

A total of five secure parking/rest areas specifically for SNF and HLW transport vehicles 

are recommended in the Four Counties, with placement at about 70 mile intervals.  The 

estimated cost of constructing these rest areas is presented in Section 6. 

                                                 
 
16 American Association of State Highway and Transportation Officials Strategic Highway Safety Plan, 2005 edition. 
17 Nevada Department of Transportation and Nevada Department of Public Safety, Nevada Strategic Highway Safety 

Plan, 2006, page 6. 
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5. PAVEMENT MAINTENANCE 

Overweight trucks hauling SNF and HLW will accelerate the wear and tear on rural 

highways, increasing pavement maintenance requirements. 

Based on the classification of US-95, US-50 and Alt. US-50, the State of Nevada 

Highway Preservation Report recommends a pavement maintenance overlay at a minimum of 

12 year intervals.  The maintenance overlay commonly consists of milling 2-inches of pavement 

and overlying the highway with up to 4 inches of new asphalt.  Based on pavement age and 

condition, a normal maintenance schedule would resurface approximately 25 miles, or one-

twelfth of the 299 miles of US-95, US-50 and Alt. US-50 in the Four Counties, annually. 

Clearly, use of the highways in the Four Counties by overweight trucks shipping SNF 

and HLW to the Repository would only be a contributory factor in the need to periodically 

rehabilitate highway pavement.  However, highway maintenance is expensive and rural 

highways such as US-95 serving relatively low traffic volumes are a lower priority for the State 

of Nevada.  Accordingly, maintaining a good riding surface to provide a safe, reliable route for 

the transport of SNF and HLW may require a substantial contribution by the user.  The 

estimated cost of recommend pavement maintenance for US-95, US-50 and Alt. US-50 is 

presented in Section 6. 

6. ESTIMATED COST OF MEASURES TO IMPROVE THE SAFETY OF HIGHWAYS IN 
THE FOUR COUNTIES 

Table 3 provides an estimate of the cost to improve the safety of the highways in the 

Four Counties to transport SNF and HLW by trucks in accordance with the recommendations in 

this report.  Table 4 provides an estimate of the annual cost to maintain the highways in the 

Four Counties.  Cost estimates are in 2009 dollars and should be escalated to the actual year of 

construction.  Costs are based on preliminary quantity estimates and unit rates bid by 

contractors for similar work in Nevada. 
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7. CONCLUSIONS 
 

A review of the characteristics of I-80, US-95, US-50 and Alt. US-50 as highly likely 

alternative routes for the transportation of SNF and HLW through Churchill, Esmeralda, Lander 

and Mineral Counties, Nevada, identified numerous deficiencies in these highways to safely and 

reliably accommodate overweight trucks.  Based on an assessment of the construction 

drawings for these highways, and federal and state criteria and guidelines for roadway safety, 

this report recommends the following safety enhancements: 

• Passing lanes at 65 locations along US-95; 

• Shoulder widening along 220 miles of US-95, US-50 and Alt. US-50;  

• Climbing lanes for 27 miles along US-95; 

• Flattening of slopes along 44 miles of US-95; and, 

• Five secure parking/rest areas. 

The estimated cost of these recommended improvements is $185,763,000 in 2009 dollars. 

The 267 miles of US-95, US-50 and Alt. US-50 in Churchill, Esmeralda and Mineral County 

require annual maintenance which is estimated to cost $18,117,000 per year.  Contribution 

towards this annual maintenance cost would be recommended to ensure the reliability of these 

rural highways. 
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